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PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this PfS Governing Body Agreement (VA Schools) (ICT Services Contract).

DATED                                                                              200[ ]
(1)   [NAME OF AUTHORITY]
 ‑ and ‑

(2)   THE GOVERNING BODY OF [
NAME
] SCHOOL
-and-

(3) [NAME OF TRUSTEES]
GOVERNING BODY AGREEMENT

(Voluntary Aided Schools Version

Services Contract)

INTRODUCTION TO THIS DOCUMENT

This Governing Body Agreement is recommended for use by the Voluntary Aided School Governing Bodies ("the Governing Body") its Trustees (“Trustees”) and Local Authorities ("the Authority") involved in the BSF programme where the Authority is to enter into an ICT Contract.

This Agreement is based upon a procurement approach that requires the Authority rather than the Governing Body to enter into the ICT Contract.

The Authority will pay for and effectively own the ICT Assets for the duration of the ICT Contract.

This Agreement provides for the Governing Body to make a contribution to payment for services under the ICT Contract through a deduction from the Governing Body's delegated budget.  The detail of how payments will be calculated and made will be for local determination between the Governing Body and the Authority and after detailed discussions and liaison.

This Agreement provides the Governing Body with rights to enforce obligations contained in the ICT Contract relating specifically to the School where the issue arising might for example, impinge upon the Governing Body's ability to satisfy its statutory duties.  It also provides the Governing Body with the opportunity to represent any views and concerns relating to the ICT Contract through a Schools Liaison Procedure.  Liaison arrangements are for local determination but a suggestion has been included as a basis for discussion.

Each of the Authority and the Governing Body will appoint representatives who will represent the interests of these two parties in the management of this Agreement and to enable regular discussions regarding the performance of the ICT Contractor at the School.

In recognition of the role of the Governing Body as employer of staff the Authority confirms that it has conducted statutory consultation processes on a basis that ensures that the Governing Body is compliant in its capacity as employer with relevant legislation. The approach taken is one that assumes a common consultation process for all staff whether Authority or Governing Body employed.

The Trustees have been made a party to this Agreement in order to grant the Authority and through the Authority the LEP and through the LEP the ICT Contractor rights of access to the School. Additionally the parties may wish to extend the benefit of some of the obligations on the Authority to the Trustees as well as the Governing Body. These provisions have been left in square brackets.  
This Agreement provides the Governing Body with consultation rights with the Authority on the finalisation of the specification of ICT assets under the ICT Contract.  In addition the Governing Body Representative will be allowed to observe the ICT implementation tests and make comments upon the Implementation Test Report to the Authority.

The standard form ICT Contract does not contain provisions dealing with the adoption and management of legacy equipment.  It is recognised that such a provision will be required on many ICT projects and that this may be a concern for some schools.  Accordingly provisions dealing with legacy issues have been included at clause 10 of the Agreement.  These provisions will need to be reviewed to fit the project specific situation for ICT on the programme.

Provision has not been inserted for incorporation of a new ICT Contractor after the expiry or termination of the ICT Contract.  This issue should be reviewed on a project specific basis.

Consultation

Partnerships for Schools have consulted with a number of stakeholders prior to release of these final form VA related documents. Comments have been received from;

· the National Society for the Church of England, the Catholic Education Service and regional diocese representatives through their joint instruction of Winckworth Sherwood solicitors;

· the VA Capital Strategy Consultative Group;

· legal advisers to both (i) Local Authorities; and (ii) Governing Bodies, Trustees and Diocesan Authorities.

Whilst the parties to the VA documents should note that these final draft agreements reflect what Partnerships for Schools (PfS) and Winckworth Sherwood solicitors (on behalf of the National Society for the Church of England and the Catholic Education Service) believe is a fair allocation of risk between the parties, given that these documents are not part of the PfS mandatory pack of Standard Form documents, the content of this Agreement and other VA related documents can be agreed locally.
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THIS AGREEMENT is made on the                          day of                                                      200[ ]

BETWEEN

(1) [NAME OF AUTHORITY] of  [ADDRESS OF AUTHORITY]              (the “Authority”); and

(2) THE GOVERNING BODY of [NAME] SCHOOL of [ADDRESS OF SCHOOL] (the “ Governing Body”); and

(3) [NAME OF TRUSTEES] of [ADDRESS OF TRUSTEES] (the “Trustees”)
BACKGROUND

(A) The Governing Body is the duly constituted governing body of [School name and address], which has Voluntary Aided status;

(B) The Trustees [are constituted for purposes that include securing the provision of education services having an ethos within their diocese and with other characteristics which are recognised in a trust deed and also] hold the existing School site for the purposes of the School for use by the Governing Body as a [Catholic/Church of England] School;

(C) The School is in an area in respect of which the Authority is the children’s services authority;

(D) The Authority is proposing to enter into the ICT Documents with a view, amongst other things, to procuring Information and Communications Technology (ICT) and related services at the School;

(E) In order for the Authority to enter into the ICT Documents the Authority has requested the Governing Body and the Trustees agree certain matters insofar as the ICT Contract relate to the School;

(F) Prior to the Authority entering into the ICT Documents the Governing Body and the Trustees have been requested by the Authority to agree to the terms and conditions of this Agreement;

(G) The Governing Body has agreed having due regard for the undertakings given by the Authority under this Agreement that it is in the interests of the School that the Governing Body and the Trustees should enter into this Agreement which amongst other matters commits the Governing Body to repay the Authority a proportion of its delegated budget and confirms to the Governing Body that matters concerning the ICT Services at the School shall be procured by the Authority in liaison with the Governing Body as provided for in this Agreement.

IT IS AGREED as follows:

1. DEFINITIONS AND INTERPRETATION

1.1 Definitions

In this Agreement unless the context otherwise requires, the following terms shall have the meanings given to them below:

“Agreed Form” any document in a form agreed between the parties of which is appended to this Agreement for the purpose of identification;

“Authority Damage” as defined in clause 1.1 of the ICT Contract;

“Authority’s Representative” the representative appointed by the Authority pursuant to clause 5.1 of this Agreement;

“Availability Failure” as defined in Schedule 5 (Payment Mechanism of the ICT Contract);

“Availability Requirements” as defined in Schedule 5 (Payment Mechanism of the ICT Contract);

“Business Day” a day (other than a Saturday or a Sunday) on which banks are open for domestic business in the City of London;

“Change in Law” as defined in clause 1.1 of the ICT Contract;

“Community Use” as defined in clause 1.1 of the ICT Contract;

“Compensation Event” as defined clause 1.1 of the ICT Contract;

“Delegated Budget” the budget allocated to the Governing Body as determined by the Authority under the Local Management of Schools arrangements as amended from time to time;

 “Educational Services” as defined in clause 1.1 of the ICT Contract;

“Expiry Date” as defined in clause 1.1 of the ICT Contract;

“Governing Body Representative” the representative appointed by the Governing Body pursuant to clause 5.2 of this Agreement;

“ICT Assets” the ICT assets as defined in the ICT Contract insofar as they relate to and are made available for use by the School;

“ICT Contract” the contract for the provision of information and communications technology to schools in the Authority's area (including the School) to be entered into by the Authority with the LEP on or around the date of this Agreement;

“ICT Contract Charges” as defined in clause 1.1 of the ICT Contract;

“ICT Contractor Direct Agreement” an agreement dated on or about the date of this Agreement and made between the Authority and the LEP and [              ] “the ICT Contractor”)

“ICT Deductions” any Deductions (as defined in the ICT Contract);

“ICT Documents” the ICT Contract [and the ICT Contractor Direct Agreement];

“ICT Operational Services” as defined in clause 1.1 of the ICT Contract;

“ICT Services” the ICT services (as defined in the ICT Contract) to be provided to the School;

“Implementation” as defined in clause 1.1 of the ICT Contract;

“Implementation Programme” the implementation programme set out in Schedule 4 of the ICT Contract;

“Implementation Tests” as defined in clause 1.1 of the ICT Contract;

“Implementation Test Report” has the meaning given to it in paragraph [8.1] of Schedule 7 to the ICT Contract;

“Intellectual Property Rights” as defined in clause 1.1 of the ICT Contract;

“LEP” [(] a limited company registered in England and Wales being the counterparty to the Authority under the ICT Contract;

[“Legacy Equipment List” a list of existing ICT equipment and software used by the School that the Governing Body and the Authority [have agreed]/ [are to agree] shall continue to be used as part of the ICT Services;]

 “Project” as defined in clause 1.1 of the ICT Contract;

“Project Liaison Group” as defined in clause 1.1 of the ICT Contract;

“Programmed Maintenance” as defined in clause 8.8.3 of the ICT Contract;

“Relevant Employees” as defined in clause 1.1 of the ICT Contract;

“Relevant Proportion” [for local determination
].

“Revised Specification” has the meaning given to it in clause 8.4.3 of the ICT Contract;

“Schedule of Programmed Maintenance” the schedule of Programmed Maintenance under clause 8.8 of the ICT Contract;

“School” the school known as [(] at the date of this Agreement which is at [(] [or will be situated at [(];

“School Liaison Procedure” the procedure set out in Schedule 1 to this Agreement;

“Service Commencement Date” the date of the commencement of the ICT Operational Services at the School as provided for under the ICT Contract;

“Sub-Contractor” as defined in clause 1.1 of the ICT Contract;

“Termination Date” as defined in clause 1.1 of the ICT Contract;

 “TUPE” The Transfer of Undertaking (Protection of Employment) Regulations 2006(SI2006/245);

“Updated Revised Specification” has the meaning given to it in clause 8.4.7 of the ICT Contract.

1.2 Interpretation

In this Agreement unless the context otherwise requires:
1.2.1 except where expressly provided otherwise capitalised terms defined in the ICT Contract have the same meaning in this Agreement;

1.2.2 headings and sub‑headings are for ease of reference only and shall not be taken into account in the interpretation or construction of this Agreement;

1.2.3 all references to clauses and schedules are references to the clauses of and the schedules to this Agreement unless otherwise stated;

1.2.4 the schedules form part of this Agreement;

1.2.5 all references to an agreement, a document or other instrument include (subject to all relevant approvals) a reference to that agreement, document or other instrument as amended, supplemented, substituted, novated or assigned from time to time;

1.2.6 all references to any statutory provision shall include references to any statute or statutory provisions which amends, extends, consolidates or replaces the same or which has been amended, extended, consolidated or replaced by the same and shall include any orders, regulations, codes of practice, instruments or other sub‑ordinate legislation made under the relevant statute or statutory provision;

1.2.7 words importing the singular include the plural and vice versa;

1.2.8 words importing a gender include all genders;

1.2.9 “person” includes an individual, partnership, forum, trust, body corporate, government, governmental body, authority, agency or unincorporated body of persons or association;

1.2.10 the words “include” and “including” are to be construed without limitation;

1.2.11 references to sub‑contractors shall be to sub‑contractors of any tier; and

1.2.12 a requirement not to unreasonably withhold consent includes a requirement not to unreasonably delay the giving or withholding of that consent.

2. COMMENCEMENT DURATION AND CONDITIONS PRECEDENT
2.1 This Agreement shall subject to clause 2.3 come into force on the date of the ICT Contract, and shall continue in force until the earlier to occur of the Termination Date and the Expiry Date.

2.2 The termination of this Agreement howsoever arising is without prejudice to the rights, duties and liabilities of any party accrued prior to termination.  The clauses of this Agreement which expressly or by implication have effect after termination will continue to be enforceable notwithstanding termination.

2.3 This Agreement shall only have effect upon the satisfaction of the conditions precedent set out at Schedule 2 to this Agreement unless all of the parties shall waive compliance with any provision of that schedule which is an obligation upon another party such waiver being evidenced in writing and given by a person duly authorised to provide such waiver by the parties giving the waiver.

3. CONSENT

3.1 Entering into Project Documents

3.1.1 The Governing Body consents to the Authority entering into the ICT Documents insofar as they relate to the School. 

3.2 Compliance with ICT Documents

3.2.1 The Governing Body shall not take any action or fail to take any action, or (insofar as it is reasonably within its power) permit anything to occur which would cause the Authority to be in breach of its obligations under the ICT Documents insofar as they relate to the School.

3.2.2 The Authority shall keep the Governing Body informed of any changes made from time to time to the ICT Documents insofar as they affect the School.

3.3 Performance of Authority’s Obligations

The Authority owes obligations to the LEP under the ICT Contract.  To the extent that these obligations are relevant to the provision of ICT Services at the School the Authority undertakes to perform its obligations in a timely manner and with due regard to the interests of the School and the Governing Body.

3.4 Performance of the Contractor’s and the LEP's Obligations

The Authority shall use its reasonable endeavours to procure compliance by the LEP with its obligations under the ICT Contract for the benefit of the School and the Governing Body.

4. ACKNOWLEDGEMENT AND UNDERTAKINGS

4.1 The Governing Body [and the Trustees] acknowledges that in performance of the Authority’s obligations under this Agreement the Authority will follow procedures and take certain actions required under the terms of the ICT Documents.  The Authority will incur in certain circumstances financial liabilities in connection with the ICT Documents.

4.2 The Authority [and] the Governing Body [and the Trustees] agree that:

4.2.1 the Authority will not give any consent, approval or authorisation of any matter concerning the School which in the reasonable opinion of the Authority could have a material effect upon the Governing Body and/or Trustees without the prior approval of the Governing Body Representatives;

4.2.2 the Governing Body Representative will accordingly be authorised by the Governing Body to give any consent or approval or authorisation that may be at any time necessary under the ICT Documents.  [In addition where the Governing Body requires any consent from the Trustees the confirmation of the Governing Body Representative that such consent has been forthcoming shall be sufficient confirmation to the Authority that this is the case];

4.2.3 the Governing Body will ensure that the Governing Body Representative gives any consent approval or confirmation whether required of itself [or the Trustees] in a timely manner, having regard to the timescales within which the Authority is required to act in responding to the LEP (under the ICT Contract) concerning any matter.  Where the Governing Body does not wish to provide such consent or approval as set out in this clause 4.2.3 the Governing Body will provide full written details of its objections to the Authority within such time period as the Authority may reasonably require to enable the Authority to comply with its obligations under the ICT Documents;

4.2.4 the Authority shall consult with the Governing Body Representative before agreeing any date by which a particular decision concerning the School is to be taken.

5. REPRESENTATIVES

5.1 The Authority shall from time to time appoint a representative to exercise the functions and powers of the Authority in relation to the performance of this Agreement notifying the Governing Body promptly of the identity of the relevant person.  The Authority shall be entitled from time to time to amend the identity of its appointed representative by notice in writing to the Governing Body.

5.2 The Governing Body shall from time to time appoint a representative to exercise the functions and powers of the Governing Body in relation to this Agreement notifying the Authority promptly of the identity of the relevant person.  The Governing Body shall be entitled from time to time to amend the identity of its appointed representative by notice in writing to the Authority.

6. TIMETABLE AND DESIGN

6.1 Implementation Programme

The Governing Body shall make arrangements for the relevant areas of the School to be made available to the LEP where required in accordance with the Implementation Programme.

6.2 Revised Specification

The Authority will liaise and consult with the Governing Body in connection with the exercise of the Authority's rights to review the Revised Specification and any Updated Revised Specification for ICT at the School in accordance with clause 8.4 of the ICT Contract and the Governing Body shall respond in such time period as the Authority may reasonably require with any representations on the Revised Specification or the Updated Revised Specification. 

6.3 [The Authority shall have particular regard to any matter in relation to a Revised Specification which the Governing Body (acting reasonably) has notified to the Authority in writing as a matter that would if implemented cause the Governing Body to incur additional costs or expenses for the School or is a matter that will manifestly have an adverse effect on Educational Services at the School
.]

6.4 Implementation

The Authority shall invite a representative of the Governing Body to witness any Implementation Tests at the School and will supply a copy of the Implementation Test Report to the Governing Body.  The Authority shall take the Governing Body's comments into account in making any submission relating to the Implementation Test Report to the LEP.

6.5 The Authority shall consult with the Governing Body Representative prior to authorising any part of the Implementation which may have a material impact on the performance of the Educational Services at the School.

7. PREMISES
7.1 Authority to Enter School Premises

The Trustees and the Governing Body (the latter in acknowledgement of its day to day control of the Site) hereby grant to the Authority (with a licence to grant sub-licences) a licence to enter the School premises from time to time for the purpose of carrying out the obligations on the part of the LEP under the ICT Contract (subject to compliance with clause 26 of the ICT Contract by the LEP).

7.2 Programmed Maintenance

Where the LEP proposes to carry out Programmed Maintenance which may impact on the Educational Services at the School the Authority will not authorise the carrying out of such maintenance by the LEP without prior consultation with the Governing Body Representative [and the Governing Body Representative shall not authorise the LEP to carry out maintenance in this regard without prior notice to the Authority's Representative].

7.3 The Authority shall provide the Governing Body with a copy of the LEP's Schedule of Programmed Maintenance (insofar as it relates to the School) in each year of this Agreement.  The Authority shall take the Governing Body's comments on the Schedule of Programmed Maintenance into account when making submissions to the LEP for variations to be made to the Schedule of Programmed Maintenance under clause 8.8.10 of the ICT Contract.

8. pHASING AND DECANTING OF ICT EQUIPMENT

8.1 The Governing Body acknowledges that the Authority has agreed certain decant and transfer arrangements under the ICT Contract so as to facilitate the effective commencement of the ICT Services.  The Governing Body agrees to facilitate and to comply with the requirements of the ICT Contract in relation to decant and transfer arrangements.

8.2 The Governing Body shall assist and co‑operate with the Authority in relation to all its obligations in the implementation of Schedule [
] (Decant Protocol
) of the ICT Contract and in accordance with the Implementation Programme.

9. SERVICES

9.1 ICT Services

The Governing Body agrees that with effect from the Services Commencement Date the LEP shall be entitled to provide those ICT Services provided for in the ICT Contract at the School in substitution for any then existing service provider.  The Governing Body shall be responsible for terminating at its own cost any such ICT services that it has procured at the School prior to the Services Commencement Date.

10. LEGACY EQUIPMENT

10.1 The Governing Body will use all reasonable endeavours to ensure that any procurement of ICT equipment (including personal computers, desktops and laptops, data projectors and interactive whiteboards) or software for running on School equipment and systems shall, wherever possible, be undertaken in accordance with the ICT Requirements set out at Schedule1 to the ICT Contract.

10.2 [The Governing Body will use all reasonable endeavours to work with the Authority to identify the Legacy Equipment List that the Governing Body wishes to transfer to the new School and to be maintained by the LEP for the School.  Any such legacy assets will be dealt with and transferred in accordance with the ICT Contract.
]
11. PAYMENT OF CONTRIBUTION
11.1 Contribution

The Governing Body shall pay to the Authority the Relevant Proportion.

11.2 Deduction from Delegated Budget

During such time as the Delegated Budget is provided to the School by the Authority, payment of the Relevant Proportion shall be effected by the deduction of the Relevant Proportion from the Delegated Budget.

12. PERFORMANCE REGIME
12.1 Deductions

The Authority is entitled to make ICT Deductions (under Schedule 5 (Payment Mechanism) of the ICT Contract) and the provisions of this clause 12 shall apply to the administration of and accounting for any such ICT Deductions.

12.2 Reporting

The Governing Body shall procure that the head teacher of the School (or a person authorised by the Governing Body) shall in relation to the School: 

12.2.1 use the help desk established under the ICT Contract to report any service failures eligible for ICT Deductions;

12.2.2 promptly report any apparent breach of Availability Requirements to the help desk established under the ICT Contract and the Authority’s Representative;

12.2.3 review any report of the performance of the LEP sent to the Governing Body and notify any inaccuracies relating to the School to the Authority’s Representative.

12.3 Attribution of Deductions (ICT)

In the event of an ICT Deduction (arising from any failure to provide ICT Services to the School) being made from the ICT Contract Charges in accordance with the payment provisions under the ICT Contract the Authority shall pay to the Governing Body an amount equivalent to [(]
% of the ICT Deductions made in respect of the School.

13. Intellectual Property Rights

At the request of the Governing Body the Authority shall grant the Governing Body, free of charge, a sub‑licence of any Intellectual Property Rights licensed to the Authority under the ICT Contract which the Governing Body requires in order to exercise its rights or to perform its obligations under this Agreement and its statutory duties and other functions as a Governing Body.

14. LICENCE TO ENTER AND REMAIN ON THE SITE
The ICT Contract requires the Authority to grant a licence for certain access rights to the School Site to the Contractor and the LEP. The Trustees and the Governing Body (the latter in acknowledgement of its day to day control of the Site) hereby grant such non-exclusive rights to enter and remain on the Site to the Authority, any Authority Related Party, the Contractor and any Contractor Related Party as are reasonably necessary for the purposes of providing ICT Services at the Site provided that the grant of such rights shall come to an end on the earlier of the expiry or termination of this Agreement.
15. handover 
[The ICT Assets shall vest in the Governing Body on expiry or termination of the ICT Contract (without substitution of new ICT Service arrangements agreed by the Authority with the LEP) provided always that if such termination is prior to the transfer of the ICT Assets to the Authority from the LEP then the ICT Assets may only transfer to the Governing Body if the Authority has exercised its option to purchase the ICT Assets in accordance with clause  36.6 of the ICT Contract.
 ]
16. insurance

16.1 
The Authority will procure due compliance by the LEP in respect of clause 21 of the ICT Contract to procure the existence of insurances and shall in particular procure that such insurances:

16.1.1 where required name the Governing Body and the Trustees as co‑insureds; and

16.1.2 are in terms that comply with the other provisions of clause 21 of the ICT Contract in respect of the LEP.

16.2 Where any insurance claim is required to be made by the LEP in respect of damage to any ICT Assets the Authority shall ensure that the LEP diligently pursues such rights and entitlements as it may have under any relevant policy of insurance with a view to securing the prompt reinstatement of the ICT Assets where appropriate.
17. DAMAGE TO THE ICT ASSETS

17.1 Damage and Vandalism of the ICT Assets

17.1.1 The Authority shall notify the Governing Body Representative promptly upon receiving notification of any loss or theft of or damage to the ICT Assets within the School.  The Governing Body shall co‑operate with the Authority and the LEP in identifying and reporting any damage to the ICT Assets to the Authority Representative.

17.1.2 The Authority shall consult with the Governing Body prior to exercising its discretion under clause 15.9 of the ICT Contract to reinstate any ICT Assets which were damaged by Authority Damage. The Governing Body may request that the Authority exercises its discretion to replace the damaged ICT Assets where in the reasonable opinion of the Governing Body the loss of the damaged ICT Assets will have an adverse effect upon the delivery of the Educational Services at the School.
17.1.3 The Governing Body Representative shall co‑operate with the Authority's Representative and the LEP in determining whether any damage to the ICT Assets constitutes Authority Damage (as defined under the ICT Contract).  

17.1.4 Where the Governing Body requires the reinstatement of any ICT Assets pursuant to clause 17.1.2 as a result of Authority Damage then the Governing Body shall notify the Authority that it requires the same and the Authority shall notify the Governing Body where the Authority’s insurance for ICT Assets does not cover such reinstatement and if the Governing Body wishes to continue with such reinstatement then the Governing Body shall reimburse the Authority for the costs of such reinstatement.

17.1.5 Risk in the ICT Assets passes to the Authority in accordance with clause 8.1.5 of the ICT Contract.  The Governing Body shall ensure that the ICT Assets are insured from delivery of the ICT assets to the School site [or, where ICT Assets are delivered to any School site or part of a School site which is the subject of any work being carried out by or on behalf of the LEP prior to the Handover Date, from the Services Commencement Date for the School] either under an Authority policy or under its own all risks policy for the full reinstatement value of the ICT Assets.

18. PROVISION OF INFORMATION

18.1 Under the terms of the ICT Contract the Authority is required to provide certain information to the LEP which is in the possession or control of the Governing Body.  To the extent permitted by law, the Governing Body will provide such information to the Authority promptly and in any event within such time period as the Authority may reasonably require.

18.2 The Authority shall provide to the Governing Body (at no additional charge) reasonable quantities of all operating, user manuals and regular updates and such other documentation as may be necessary for the use of the ICT Assets at the School in accordance with clause 8.1.3 of the ICT Contract.

18.3 The Authority shall provide copies of the executed ICT Documents to the Governing Body as soon as reasonably practicable after the date of this Agreement to the extent that such ICT Documents have not been previously provided in accordance with clause 2.2 of this Agreement.

19. BEST VALUE
In exercising its rights pursuant to clause 12 (Best Value) of the ICT Contract the Authority shall consult with the Governing Body Representative and any matters affecting the School which arise pursuant to any such best value exercise shall (so far as is compatible with the programme for the undertaking of any or best value exercise) be referred to the School Liaison Committee for consideration.

20. CONSULTATION AND LIAISON

20.1 Consultation

The parties shall ensure that they shall consult and regularly liaise with each other.  The School Liaison Procedure set out in Schedule 1 shall be the basis for such consultation and liaison.

20.2 Meetings of Representatives

The Authority shall convene a meeting of the Governing Body Representative and the Authority’s Representative no less frequently than monthly to review the Project.

20.3 Agenda for the Meetings

The Authority shall convene a meeting of the School Liaison Committee in accordance with the procedures provided for at Schedule 1 no less frequently than [quarterly].  The Governing Body Representative for the School shall receive a copy of the agenda for all Project Liaison Group meetings between the Authority and the LEP and may (if not directly a member of the relevant Project Liaison Group) where it is relevant to the School attend any such meeting in a non‑voting capacity.

20.4 Duties

The Governing Body shall use its reasonable endeavours to ensure that the duly authorised Governing Body Representative or his or her duly authorised deputy carries out his or her duties in accordance with this Agreement. 

20.5 Publicity

The Authority shall not give consent to the LEP for any publicity or photographs in respect of the School under clause 44 of the ICT Contract respectively without the prior written consent of the Governing Body.

21. DISPUTE RESOLUTION
21.1 Dispute Resolution Procedure

If the Governing Body has a dispute with the LEP relating to its interest respectively in the performance of the ICT Contract through this Agreement with the Authority then the Authority undertakes to act reasonably in considering whether to submit such dispute to the Dispute Resolution Procedure contained in the ICT Contract.

21.2 Resolution by Secretary of State for Education and Skills

All disputes between the parties to this Agreement shall be resolved by a person nominated by or on behalf of the Secretary of State for Children, Schools and Families.

22. EMPLOYEES

22.1 The Authority undertakes to duly enforce the provisions of clause 26 of the ICT Contract for the benefit of the Governing Body where so requested to do so by the Governing Body Representative.  In particular the Authority shall promptly provide to the Governing Body Representative copies of any documents provided to the Authority by the LEP in accordance with the provisions of clause 26 of the ICT Contract.

22.2 In the event that the Governing Body notes a breach by the Contractor of any obligations by the LEP of clause 26 of the ICT Contract, it shall be entitled to give notice (including full particulars of the alleged breach) to the Authority and the Authority undertakes to promptly take up such matter with the LEP to enforce the terms of that clause to the maximum extent practicable in the circumstances.

22.3 Where the Governing Body consider that any person employed at the School (in connection with the ICT Services) should be removed pursuant to the power available to the Authority under clause 26.6 of the ICT Contract the Governing Body shall be entitled to serve notice upon the Authority requiring the Authority to exercise its power to require removal of the person from the Site.

22.4 Information 

The Governing Body shall provide all and any employee information (within its possessions and control) required to be provided by the Authority under the ICT Contract to the extent permitted by law.

22.5 Co‑operation

The Governing Body shall co‑operate with the Authority and the LEP in the conduct of any employee consultation which may be required with employees of the Governing Body in connection with the ICT Contract.

23. EMPLOYEE TRANSFERS

23.1 The Authority confirms to the Governing Body that it has conducted on behalf of the Governing Body the consultation with Relevant Employees required so that the Governing Body has complied with all its obligations under TUPE in connection with the ICT Contract.

23.2 The Governing Body shall co-operate with the Authority and the LEP in the conduct of any employee consultation which may be required with employees of the Governing Body in connection with the ICT Contract.

24. EXERCISE OF AUTHORITY change and other RIGHTS
24.1 The Authority undertakes to the Governing Body that it shall not require:

24.1.1 any change having a direct effect upon the provision of the ICT Services at the School without the prior consent of the Governing Body unless the Governing Body ought reasonably to have authorised such change by reason of the change being (under the terms and conditions of the ICT Contract) a Change in Law;
24.1.2 any amendment to or agreement supplemental to the ICT Contract having the effect of limiting, suspending or waiving the rights of the Authority or the obligations the LEP to the extent that the relevant action would relate to or have a material effect upon the Governing Body in its performance of its functions and in complying with its statutory duties.

24.2 Request by Governing Body
Subject to clause 24.3 below, the Governing Body may request the Authority to exercise any entitlement which it may have under the ICT Contract insofar as it relates to the School in accordance with the Governing Body’s reasonable requirements including in relation to:

24.2.1 the exclusion of any person from the provision of the ICT Services at the School; 

24.2.2 a request for a change to the ICT Requirements initiated through clause 17 of the ICT Contract
; and

24.2.3 the exercise of step‑in rights
 by the Authority in relation to the School.

24.3 Authority Declining to Exercise its Entitlement

The Authority may decline to exercise any of its entitlements under clauses 24.2.2 and 24.2.3 if it reasonably believes that to do so would be materially prejudicial to the Project as a whole or would involve the elements of the ICT Contract Charges attributable to the School to exceed the Relevant Proportion and the Governing Body has not or cannot agree to meet the additional cost. 

24.4 Change Leading to Increase in ICT Contract Charges

The Authority shall not confirm any change which is requested by the Governing Body without the prior consent in writing of the Governing Body.  Where a change requested under clause 17.2 of the ICT Contract leads to an increase in the costs of the ICT Assets or the ICT Services to the Authority or the payment to the LEP of a lump sum the Governing Body shall, unless agreed otherwise in writing, bear the entire increase in the costs of the ICT Assets or the ICT Services or reimburse the amount of the lump sum to the Authority. 

24.5 Termination of the ICT Contract by the Authority
The Authority shall (having first consulted with the Governing Body) be entitled to terminate the ICT Contract in accordance with its terms

25. INDEMNITIES UNDER THE PROJECT documents

25.1 The Authority is entitled to exercise its rights in respect of any indemnity given by the LEP in favour of the Authority under the ICT Contract respectively arising out of or in consequence of:

25.1.1 the breach or non‑performance by the LEP of its obligations under the ICT Contract;

25.1.2 the negligent act or negligent omission of the LEP or any of its Sub-Contractors (acting in that capacity)

in any case affecting the ICT Services under the ICT Contract or concerning any liability of the Governing Body to any current or former employees of the Governing Body or affecting the Governing Body or the Trustees generally (a “Relevant Liability”), then the Authority shall have a corresponding indemnity liability to the Governing Body and the Trustees and shall exercise such rights and shall pay any amount recovered from the LEP (as the case may be) to the Governing Body or the Trustees (as the case may be) to the extent that any amount so recovered relates to the Relevant Liability less the amount of the Authority’s costs and expenses in recovering such sum from the Contractor or the LEP, provided that

(a) to the extent that the Authority is unsuccessful in making any recovery from the LEP the Authority shall have no liability under this clause 25.1 to the Governing Body or the Trustees if the Authority has acted reasonably and with due diligence in pursuing the claim that constitutes the Relevant Liability; and

(b) there shall be no double recovery by the Governing Body or the Trustees under the provisions of this clause 25.1 and any other provisions of this Agreement.

25.2 Where the Authority is liable to the LEP in respect of any indemnity given by the Authority in favour of the LEP under the ICT Contract arising out of, or in consequence of:

25.2.1 the breach or non‑performance by the Governing Body or the Trustees of its obligations under this Agreement or by any officer, agent, employee of the Governing Body acting in the course of his appointment employment or office (as appropriate) or any contractor or sub-contractor (of any tier) of the  Governing Body; or

25.2.2 any act or omission of the Governing Body or the Trustees or by any officer, agent, employee of the Governing Body acting in the course of his office, appointment or employment (as appropriate) or any contractor or sub-contractor (of any tier); or

25.2.3 action taken by the Authority at the request of the Governing Body [or the Trustees] to enforce the terms of or exercise its rights under the ICT Contract; or

25.2.4 breach of any obligation or any liability accruing in favour of the LEP under the TUPE and employment provisions of the ICT Contract,

the Governing Body shall indemnify the Authority and the Authority shall be entitled to recover from the Governing Body any such amount properly paid to the LEP in respect of such liability and the Authority’s reasonable costs in connection with such liability, provided that there shall be no double recovery by the Authority under the provisions of this clause 25.2 and any other provisions of this Agreement.

25.3 In addition, where the Authority is liable to the LEP under the terms of the ICT Contract for any costs arising from a Compensation Event where the matter giving rise to a claim was due to an act or omission on the part of the Governing Body or the Trustees , then the Governing Body shall indemnify the Authority and the Authority shall be entitled to recover from the Governing Body any such amount properly paid to the LEP in respect of such liability, provided that there shall be no double recovery by the Authority under the provisions of this clause 25.3.

26. TERMINATION
26.1 Occurrence

This Agreement shall terminate on the earlier of:

26.1.1 the Expiry Date or the Termination Date; and

26.1.2 the effective date of the dissolution of the Governing Body.

26.2 Reconciliation

Upon termination of the ICT Contract the Authority and the Governing Body shall reconcile the Relevant Proportion payments received from the Governing Body against the actual profile of payments made by the Authority for the ICT Services received by the Governing Body up to the date of termination.  

26.3 Accrued Rights

The parties agree that this Agreement shall be extended if at any time it becomes apparent to any party that any of their obligations or rights accruing to any of them in respect of this Agreement will not have been carried out or completed by the termination of the ICT Contract.
27. GOVERNING LAW
27.1 Applicable Law

This Agreement is subject to the laws of England and Wales.

27.2 Jurisdiction

The parties shall be subject to the exclusive jurisdiction of the courts of England and Wales.

28. THIRD PARTY RIGHTS
28.1 Entitlement of Third Parties

No term of this Agreement is intended to give any entitlement as against either party to any person who is not a party to this Agreement.

28.2 Exclusion of Contracts (Rights of Third Parties) Act 1999

No term of this Agreement may be enforced by any person other than a party to this Agreement under the Contracts (Rights of Third Parties) Act 1999.

29. MISCELLANEOUS PROVISIONS

29.1 Provisions to remain in force

If any term, condition or provision of this Agreement shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Agreement.

29.2 Entire Agreement
This Agreement and the documents referred to in this Agreement contain all the terms which the parties have agreed in relation to the subject matter of this Agreement.

29.3 Waiver
No term of provision of this Agreement shall be considered as waived by any party to this Agreement unless a waiver is given in writing by that party.  No waiver shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Agreement unless (and only to the extent) expressly stated in that waiver.

29.4 Counterparts
This Agreement may be executed and delivered in any number of counterparts, each of which so executed will be an original, but together will constitute one and the same instrument.

30. NOTICES
30.1 Form of Notice

All notices under this Agreement shall be in writing and all certificates, notices or written instructions to be given under the terms of this Agreement shall be served by sending the same by first class post, facsimile or by hand, leaving the same at:

If to the Governing Body



[Insert Job Title]

[Address]

Fax No:        

If to the Authority

                          [Head of Legal]

[Address]

Fax No:

If to the Trustees



[Insert Job Title]

[Address]

Fax No]
(Copied in each case to the Authority)

30.2 Communication with Representatives

Where any information or documentation is to be provided or submitted to a  Representative it shall be provided or submitted by sending the same by first class post, facsimile or by hand, leaving the same at:

If to the Authority’s Representative

[Address]







Fax No: 

If to the Governing Body Representative

[Address]







Fax No:

 (Copied in each case to the Authority)

30.3 Change of Address

Any party to this Agreement (and any Representative) may change its nominated address or facsimile number by prior notice to all the other parties.

30.4 Service

Notices given by post shall be effective upon the earlier of actual receipt and five Business Days after mailing.  Notices delivered by hand shall be effective upon delivery.  Notices given by facsimile shall be deemed to have been received where there is confirmation of uninterrupted transmission by a transmission report and where there has been no telephonic communication by the recipient to the senders (to be confirmed in writing) that the facsimile has not been received in legible form:

30.4.1 within two hours after sending, if sent on a Business Day between the hours of 9.00 am and 4.00 pm; or

30.4.2 by 11.00 am on the next following Business Day, if sent after 4.00 pm on a Business Day but before 9.00 am on that next following Business Day.

IN WITNESS whereof the parties have executed this Agreement as a Deed.

The Common Seal of
)

[INSERT NAME OF LOCAL     
)
AUTHORITY]    

)

was hereunto

)

affixed in the presence of:
)







…………………………………..






Authorised Signatory

SIGNED by 

)

for and on behalf of
)

THE GOVERNING BODY OF
)

[(] SCHOOL :

)


……………………………………..






Authorised Signatory




SIGNED by 

)

for and on behalf of
)

[NAME OF THE TRUSTEES]:
)

 





……………………………………..






(Signature)







……………………………………..






(Signature)

SCHEDULE 1 TC “SCHEDULE 1‑ LIAISON PROCEDURE” \f C \l “1” 
LIAISON PROCEDURE

1. SCHOOL LIAISON COMMITTEE

The Authority and the Governing Body shall establish and maintain for the duration of this Agreement a Liaison Committee for the School (the “School Liaison Committee”), consisting of [  ] 
.

2. FUNCTIONS

The functions of the School Liaison Committee shall be:

2.1 to provide a means for the joint review where appropriate of all aspects of the performance of this Agreement; and

2.2 to provide a forum for joint strategic discussion and consideration of all aspects with regard to this Agreement including ensuring dissemination of information and consideration of the views of all the stakeholders connected with the ICT Contract; and

2.3 consideration of issues relating to:

2.4 any requests for consents or approvals; 

2.5 the Implementation Programme;

2.6 provision of ICT Services, including transition between the phases; and

2.7 [(]
.

3. ROLE 

The role of the School Liaison Committee is to make recommendations to the Authority and to the Governing Body, which the Authority and the Governing Body may accept or reject at their complete discretion.  Neither the School Liaison Committee itself, nor its members acting in that capacity, shall have any authority to vary any of the provisions of this Agreement or to make any decision binding on the parties. No discussion, review or recommendation by the School Liaison Committee shall relieve the Authority or the Governing Body of any liability or vary any such liability or any right or benefit.
4. REPRESENTATIVES 

The Authority and the Governing Body may appoint their representatives on the School Liaison Committee and remove those representatives and appoint replacements, by written notice delivered to the other at any time. 

5. PRACTICES AND PROCEDURES 

Subject to the provisions of this Schedule, the members of the School Liaison Committee may adopt such procedures and practices for the conduct of the activities of the School Liaison Committee as they consider appropriate, from time to time, provided that the quorum for a meeting of the School Liaison Committee shall be [four (with at least two representatives of the Authority and two representatives of the School present)
].

6. VOTING 


Each member of the School Liaison Committee shall have [one vote each
].

7. CHAIRMAN 


[The chairman of the School Liaison Committee (“the Chairman”) shall be nominated by the Authority and by the Governing Body alternately every six months throughout the duration of the ICT Contract from the members of the School Liaison Committee (commencing with the Authority).  In the event of an equality of votes, the Chairman shall not have a casting vote
].

8. FREQUENCY OF MEETINGS 

The School Liaison Committee shall meet at least once every term.

9. CONVENING OF MEETINGS 

The Chairman of the School Liaison Committee may convene a meeting at any time, or a meeting may be convened upon [three] members of the School Liaison Committee notifying the Chairman that a meeting should be held.

10. NOTICES OF MEETINGS 

Not less than [ten] Business Days notice (identifying the agenda items to be discussed at the meeting) shall be given to convene a meeting of the School Liaison Committee, except that in emergencies, a meeting may be called at any time on such notice as may be reasonable in the circumstances.

11. ATTENDANCE AT MEETINGS

Meetings of the School Liaison Committee should normally involve the attendance (in person or by alternative) of representatives at the meeting.  Where the representatives of the School Liaison Committee consider it appropriate (by affirmative vote of all those voting on the matter which must include not less than one representative of the Authority and one representative of the Governing Body) meetings may also be held by telephone or another form of telecommunication by which each participant can hear and speak to all other participants at the same time.

12. MINUTES

Minutes of all decisions and meetings of the School Liaison Committee shall be kept by the Authority and copies circulated promptly to the Governing Body, normally within ten (10) Business Days of the making of the decision or the holding of the meeting.

SCHEDULE 2 TC “SCHEDULE 2 – CONDITIONS PRECEDENT” \f C \l “1” 
CONDITIONS PRECEDENT

The Authority shall deliver to the Governing Body on or before the date of this Agreement:
1.1 a certified copy of the ICT Contract.

1.2 [a certified copy of the ICT Contractor Direct Agreement].

� 	The additional words in brackets may be used where the Trustees feel it is important to record the over-arching influence of the trust arrangements.  The Trustees should indicate their preference.


� 	This is for local determination; recognising the funding for ICT Assets and ICT Operational Services received by the Authority as part of the BSF Programme. 


� 	It is recommended that each of the bodies nominate their first identified representative at the time this Agreement is entered into.


� 	Consider additional wording for any exercise of a choice fund by the School to purchase ICT Assets in addition to the Revised Baseline Specification.  This should be considered on a project specific basis.


� 	This sets out the responsibilities for the removal and relocation of any legacy ICT assets from existing schools to new schools. 


� 	Consider if any other ICT legacy equipment issues need to be addressed. Also consider any requirement for Interim ICT Services provision prior to the Services Availability Date (for example the Managed Learning Environment may potentially be provided before Services Availability).


� 	Consider whether to insert notice period for this to allow the Governing Body time to terminate with minimal costs.


� 	The Standard Form ICT Contract will need to be adapted if legacy assets are involved.  If no legacy assets are to be used in the new School then this clause should be removed.  If criteria have been established (which the legacy equipment needs to meet in order that they can be maintained) then this should be referenced in this Agreement. 


� 	Percentage to be agreed on a project specific basis.


� 	A VA School would be entitled to have a transfer of ownership of the ICT Assets following the end of the ICT Contract (unless extended or replaced) but note the position if the ICT Contract is terminated prior to payment being made for the ICT Assets by the Authority.


� 	Insurance Advisers to consider further.


� 	Where the LEP is not insuring the ICT Assets then this clause may need to be revised.


� 	This will include information such as school protocols; employee data.


� 	The Governing Body may expect this obligation of the Authority in view of the Governing Body's responsibility for delivery of the curriculum within the School concerned and to secure high standards in delivery (this issue is also considered under the licensing of appropriate Intellectual Property Rights (IPR) to the Governing Body under clause 13 above).


� 	This clause makes provision for regular (not less frequently than monthly) meetings between representatives of the Authority and the School.  In addition the arrangements anticipate a School specific liaison committee.  The Authority may wish to consider adapting these arrangements to meet its overall arrangement for contract management.


�	Monthly meetings for local determination involving each party’s Representative are suggested with school specific liaison committee meeting less frequently, say quarterly.


� 	Those provisions may require project specific development in line with any detailed agreements for the transfer of staff employed by a Governing Body under the ICT Contract.


� 	This could be for example the addition of further classrooms or a change to the hours that they are treating as the School Day.


� 	The Authority has rights in certain circumstances to take over elements of the Services on a temporary basis if there are failures by the LEP or other reasons for delay that are agreed in the ICT Contract.


� 	The Authority will wish to consider the extent of which it requires indemnities from the Governing Body and whether it expects the Trustees to financially support a liability arising.  The availability of insurances will also be a relevant consideration.


� 	The number of representatives and general voting rights for such a group and the involvement of the [Diocesan] [Foundation] Body will be for local determination.


� 	Include other items to be considered by the Schools Liaison Committee.


� This will be for local determination.


� This will be for local determination.


� Again this will be for local determination.






