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Data Sheet

BUILDING SCHOOLS FOR THE FUTURE

Standard form Shareholders' Agreement

IMPORTANT NOTICE

This is the BSF standard form of the Shareholders' Agreement (SHA) the intention of which is to minimise the time and costs of dealing with legal issues relating to BSF. Partnerships for Schools (PfS) expect the standard form SHA to be used un-amended. However, a certain degree of customisation of the standard form SHA by Local Authorities will be necessary to reflect local circumstances and where this is anticipated it has been flagged in a footnote. 

The private sector should note that any proposed amendments to the standard form SHA will be one of the criteria taken into account by Local Authorities and PfS in evaluating a bid response to an Invitation to Continue Dialogue. Any proposed amendments to the standard form SHA, save for when such proposed amendments (1) are scheme specific changes supported by strong scheme specific reasoning or (2) highlight genuine drafting errors, are likely to be negatively evaluated.

This version ofupdates the standard form SHA contains changes in legislation and good practice developed over BSF schemes to date. (January 2008) edition. The changes are relatively minor and largely relate to changes resulting from the Companies Act 2006. It is to be used in projects where initial bidsthere Initial Bids have not been received by 15 November 2007.(and is recommended, given the nature of the changes, for all projects that have not reached financial close).
The standard form SHA contains a number of footnotes which identify certain key issues which the parties will need to consider when using it. The standard form SHA will therefore need to be analysed and reviewed in detail to ensure that its terms (and their impact) are clearly understood by the relevant parties. These footnotes should be removed as appropriate before finalisation of the document for execution and/or release to bidders.

Please note that the standard form SHA is not a replacement for independent, specialist advice and Local Authorities should ensure that they take appropriate legal, financial and technical advice in using this document. PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this standard form.

Should you have any questions on the standard form SHA you are asked to email your query to Paul Milner at:

paul.milner@partnershipsforschools.org.uk
This Agreement is made on ( 200( 

Between
(1) [Local Authority] [of (] (the Local Authority);

(2) Building Schools for the Future Investments LLP (Company No. 4650964) whose registered office is at Fifth Floor, 10 Great George Street, London SW1P 3AE (BSFI);

(3) Partnerships for Schools Limited (Company No. 4650964) whose registered office is at Fifth Floor, 10 Great George Street, London SW1P 3AE (PfS);

(4) [PSP] Limited a company registered in England, (Company No. () whose registered office is at ( (PSP); and

(5) [LEP] Limited a company registered in [England], (Company No. () whose registered office is at ( (Company).

Background
(A) The Department for Children, Schools and Families (DCSF) and Partnerships UK have set up BSFI to invest in the "Building Schools for the Future" (BSF) programme (the BSF Programme) and PfS to manage the delivery of the BSF Programme.

(B) Under BSF the ownership and responsibility for all aspects of local education (including capital investment) will remain with local authorities.  However, the establishment of Local Education Partnerships (LEPs) will create a means of delivery through which capital investment made available through BSF can be effectively deployed by local authorities into their secondary school estate.

(C) The Company has an authorised share capital as set out in part 1.2 of the Data Sheet1. 

(D) Pursuant to this Agreement the Local Authority, BSFI and PSP have agreed to subscribe for shares in the Company and to advance monies to the Company (as debt) and on completion of the subscriptions and advances the shares held by each of the parties and the amount of shareholder debt advanced to the Company by each of the parties will be as set out in the Data Sheet.

(E) The Local Authority has agreed to enter into this Agreement pursuant to its powers contained in section 2 of the Local Government Act 2000, section 14 of the Education Act 1996, section 22 of the Schools Standards and Framework Act 1998 and section 111 of the Local Government Act 1972 in order to enable investment in certain educational services and facilities for which it is responsible.

(F) The parties have decided to enter into this Agreement to regulate the manner in which the Company is to be managed.  The parties envisage that other parties may in the future acquire shares in the Company.  Any such new Shareholder will be required to execute a Deed of Adherence to the terms of this Agreement.

1 Definitions and interpretation
This Agreement shall be interpreted according to the provisions of Schedule 1 (Definitions and Interpretation).

2 Commencement and duration
Conditions precedent

2.1 The obligations set out in clause 13.1 (Confidentiality and Freedom of Information) shall commence:

(a) in relation to the Founder Shareholders, on the execution of this Agreement; and 

(b) in relation to any person becoming a Shareholder after the date of this Agreement (a New Shareholder), on the execution of the Deed of Adherence.

2.2 Save as set out in clause 2.1, this Agreement shall come into effect:

(a) in relation to Founder Shareholders, on the completion of the matters set out in clause 4.1 (Initial Subscriptions of Shares and Shareholder Debt); and

(b) in relation to a New Shareholder, on the registration of the New Shareholder as a shareholder in the Company.

Termination in relation to a party ceasing to hold Shares in the Company
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Immediately following the earlier of the termination of this Agreement and it ceasing to hold any Shares a party shall cease to have any rights or obligations under this Agreement save that:

(c) its obligations under clause 5.3 (Removal of/ change to nominated directors);

(d) its rights and obligations under clause 8.5(b) (disclosure of information), clause 11 (Disputes) and clause 13 (Miscellaneous); 

(e) its liability for any breaches prior to it ceasing to hold any Shares; 

(f) any rights or cause of action that arose prior to it ceasing to hold any Shares; and

(g) its rights to receive any payment in connection with the transfer of its Shares,

shall not be affected.


Termination

2.3 Save as provided in clause 2.3 this Agreement shall continue in full force and effect until the earliest of the following dates:

(a) the date on which an effective resolution is passed or a binding order is made for the winding-up of the Company; or

(b) the date on which any one Shareholder becomes the holder or beneficial owner of the whole of the issued share capital of the Company; or

(c) the date on which all the Shareholders agree in writing to terminate this Agreement.

2.4 In the event of a termination occurring other than in accordance with clause 2.4(b), the Company shall (if not already in liquidation) be placed into voluntary liquidation in accordance with clause 12 (Winding Up) and, after payment of liabilities, its assets shall be distributed to the Shareholders in the same proportions as the Shareholders' holdings of shares at the time of the determination.

3 The business of the Company and details of the Company

3.1 The business of the Company shall be to:

(a) provide (or procure) the Services via arrangements with the Local Authority under the Strategic Partnering Agreement and the Project Agreements and in order to facilitate the same the Company may (amongst other things) purchase, develop and sell land, enter into leases with third parties, establish subsidiaries to deliver such or enter into income generating arrangements with third parties; 

(b) work with the parties to the Supply Chain Agreements or other members of its supply chain (if any) following a market test to achieve a partnering consistent with that established by the Strategic Partnering Agreement;

(c) carry out (or procure the carrying out of) the Initial Project pursuant to the Initial Project Agreements; 

(d) carry out (or procure the carrying out of) new projects which become Approved Projects  pursuant to the Project Agreement(s) relating thereto; and

(e) carry out the activities described in sub-clauses (a) to (d) in the best interests of the Company, on sound commercial principles and with a view to profit and at all times in accordance with the Business Plan.

3.2 Details of the Company following the share subscriptions referred to in clause 4 (Funding of the Company and financial matters) and board appointments referred to in clause 5 (The Board of the Company) will be as detailed in Schedule 2 (Details of the Company).

4 Funding of the Company and financial matters

Initial subscriptions of Shares and Shareholder Debt2
4.1 Immediately upon the execution of this Agreement by each of the parties, the parties shall take or procure to be taken the following steps either by themselves or at meetings of the Board or of the members of the Company (as appropriate) to the extent not already taken:

(a) the parties shall procure that the necessary board and/or shareholder resolutions in respect of the Company are passed to adopt the Articles with immediate effect;

(b) the following subscriptions shall be made in the capital of the Company and advances made in relation to Shareholder Debt:

(i) the Local Authority shall subscribe for the number of A Shares of £1 each in the Company and shall advance the amount of Shareholder Debt as set out opposite its name in the Data Sheet;

(ii) BSFI shall subscribe for the number of B shares of £1 each in the Company and shall advance the amount of Shareholder Debt as set out opposite its name in the Data Sheet;

(iii) PSP shall subscribe for the number of C Shares of £1 each in the Company and shall advance the amount of Shareholder Debt as set out opposite its name in the Data Sheet,

whereupon the Company shall deliver the relevant definitive share certificates in relation to the allotment of the Shares (and, if appropriate, any loan note certificates) in relation to any advance of Shareholder Debt) pursuant to this sub-clause (b) and shall insert the names of the allottees in the Company's register of members.


Further capital 

(c) No Shareholder shall be required to subscribe for any further Shares or to provide any additional funding for the Company (or guarantees or indemnities on behalf of the Company) which, for the avoidance of doubt, shall include any additional funding by way of loan note subscriptions and/or required to increase the working capital requirements of any Project Company.

(d) The Company may only allot Shares with the requisite agreement of the Shareholders pursuant to clause 6.2 (Shareholder Consent Matters).    

(e) The Company shall not allot any Shares to any person (other than a Shareholder) unless that person has first executed a Deed of Adherence in the form set out in Schedule 4 (Deed of Adherence).

(f) If in the opinion of the Board the Company requires further funding, the Board shall, determine how the Company should obtain such additional funding, whether by way of the allotment of further Shares, by obtaining additional debt finance, or such other means as the Board may determine, PROVIDED THAT the  foregoing shall be subject to the Board seeking and obtaining any required consent from the Shareholders for the further funding proposals if any to the extent required under clause 6.2 (Shareholder Consent Matters).

(g) Subject to the consent of the Shareholders pursuant to clause 6.2 (Shareholder Consent Matters), if the Board determines to allot further Shares, such Shares shall be allotted in accordance with the provisions of sub-clauses (f) to (o) below.

(h) Subject to the provisions of sub-clauses (g) to (o) and clauses 4.3 and 4.4, on any allotment of Shares the Shares shall be offered for allotment by the Company in all classes and the number of Shares in each class offered for allotment by the Company shall be pro rata to the number of Shares in each class then in issue.

(i) If the Directors determine to allot unissued Shares in the Company, the Directors shall, of the unissued Shares to be offered, first offer each class of Shares specified in column 1 in the table below to the persons in the category set out in the same row in column 2 in the table below pro rata to those persons’ existing holdings of Shares in that class (first offer).

(j) To the extent that any first offer is not accepted by some of the persons in the relevant category, the Directors shall offer the remaining Shares in that class to those persons in that category set out in the same row in column 3 in the table below who have accepted that first offer pro rata to their existing holdings of Shares (second offer). To the extent that any second offer is not accepted by some of the persons in that category, but is accepted by other persons in that category, the Directors shall make such subsequent offers mutatis mutandis to those persons who have accepted the second offer and (if one subsequent offer fails to achieve the allotment of all the Shares in that class) any subsequent offers (if any), until all the Shares belonging to that class have been accepted by persons in that category or (failing acceptance) until there are no persons in that category willing to take further Shares.

(k) To the extent that any second offer and any subsequent offers made pursuant to sub-clause (h) fail to achieve the allotment of all the Shares in any class the Directors shall offer the remaining Shares in that class to those persons in the category set out in the same row in column 4 in the table below (third offer). To the extent that any third offer is not accepted by some of the persons in that category, but is accepted by other persons in that category, the Directors shall make such subsequent offers mutatis mutandis to those persons who have accepted the third offer and (if one subsequent offer fails to achieve the allotment of all the Shares in that class) any subsequent offers (if any), until all the Shares belonging to that class have been accepted by persons in that category or (failing acceptance) until there are no persons in that category willing to take further Shares.

(l) To the extent that any third offer and any subsequent offers made pursuant to sub-clause (i) fail to achieve the allotment of all the Shares in any class the Directors shall offer the remaining Shares in that class to those persons in the category set out in the same row in column 5 in the table below (fourth offer). To the extent that any fourth offer is not accepted by some of the persons in that category, but is accepted by other persons in any category, the Directors shall make subsequent offers mutatis mutandis to those persons who have accepted the fourth offer and (if one subsequent offer fails to achieve the allotment of all the Shares in that class) all subsequent offers (if any), until all the Shares belonging to that class have been accepted by persons in that category or (failing acceptance) until there are no persons in that category willing to take further Shares.

(m) To the extent that the fourth offer and any subsequent offers in relation to any class of Shares are not accepted, the Directors may offer the remaining Shares to any Suitable Third Party.

	Class of share


	Offered first to:
	Offered secondly to:
	Offered thirdly to:
	Offered fourthly to:

	A Shares
	The holders of A Shares
	The holders of A Shares who have accepted their pro rata share of the first offer and subsequently to any holders of A Shares who have accepted a first offer of A Shares and any subsequent offers made to them pro rata to their combined holding of Shares following such first offer.
	The holders of B Shares pro rata to their holding of Shares and subsequently to any holders of B Shares who have accepted a third offer and any subsequent offers made to them pro rata to their combined holding of Shares following such third offer and for the avoidance of doubt the allotted shares shall be redesignated as B Shares.
	The holders of C Shares pro rata to their holding of Shares and subsequently to any holders of C Shares who have accepted a fourth offer and any subsequent offers made to them pro rata to their combined holding of Shares following such fourth  offer and for the avoidance of doubt the allotted shares shall be redesignated as C Shares.

	B Shares
	The holders of B Shares
	The holders of B Shares who have accepted their pro rata share of the first offer and subsequently to any holders of B Shares who have accepted a first offer of B Shares and any subsequent offers made to them pro rata to their combined holding of Shares following such first offer.
	The holders of A Shares pro rata to their holding of Shares and subsequently to any holders of A Shares who have accepted a third offer and any subsequent offers made to them pro rata to their combined holding of Shares following such third offer and for the avoidance of doubt the allotted shares shall be redesignated as A Shares.
	The holders of C Shares pro rata to their holding of Shares and subsequently to any holders of C Shares who have accepted a fourth offer and any subsequent offers made to them pro rata to their combined holding of Shares following such fourth  offer and for the avoidance of doubt the allotted shares shall be redesignated as C Shares.

	C Shares
	The holders of C Shares
	The holders of C Shares who have accepted their pro rata share of the first offer and subsequently to any holders of C Shares who have accepted a first offer of C Shares and any subsequent offers made to them pro rata to their  holding of Shares following such first offer.
	The holders of A and B Shares pro rata to their holding of Shares and subsequently to any holders of A and B  Shares who have accepted a third offer and any subsequent offers  made to them pro rata to their combined holding of Shares following such third offer following such third offer and for the avoidance of doubt the allotted shares shall be redesignated as A or B Shares depending on the identity of the allottee.
	



Offers to Allot 

(n) Each offer shall be made by the Board by notice in writing (an Offer to Allot) and in the case of Shareholders shall be served on Shareholders at their address for service set out in clause 13.8 (Notices).

(o) Each Offer to Allot shall:

(i) specify the total number of Shares which are on offer;

(ii) specify the number of Shares for which the recipient of the Offer to Allot may subscribe;

(iii) specify the price per Share;

(iv) specify the period during which the offer will remain open for acceptance, which for a first offer shall be seven (7) Business Days after the date of service of the Offer to Allot and for all other offers five (5) Business Days after the date of service of the Offer to Allot; and 

(v) contain a statement to the effect that the offer shall not be deemed to be accepted until the Board has either received notices of acceptance in respect of all the Shares available for allotment, or having received notice of acceptance in respect of substantially all the Shares offered for allotment, has elected to issue such Shares notwithstanding that notices of acceptance have not been received in respect of all the Shares offered for allotment.

(p) After the expiry of each Offer to Allot the Board shall as soon as practicable make such additional offers as may be necessary in accordance with this clause 4.

(q) Each of the Shareholders agrees to approve any resolution put to a general meeting of the Company to renew the authority of the Directors to allot Shares in the Company.

Designation of new Shares issued

4.2 Any Shares issued pursuant to the procedures set out in this clause 4 shall be designated as the same class of Shares as the Shares already held by the relevant allottee. If the relevant allottee is not already a Shareholder the Shares shall, unless otherwise agreed pursuant to clause 6.2 (Shareholder Consent Matters) be designated as A Shares where the allottee is a public sector body or as C Shares where the allottee is a private sector body.  If there is any dispute as to the classification of the allottee such dispute shall be dealt with under clause 11 (Disputes) with the allottee to be classified by reference to the type of body (public or private) it most closely resembles.

Holding of Shares by a Shareholder is unlawful

(a) In any circumstances where the holding of any Shares by a Shareholder becomes unlawful as a result of a change of Law (or may become unlawful as a result of a proposed change of Law should such proposed change of Law become effective) then the relevant Shareholder will notify the other Shareholders who shall convene a joint meeting of the Board to take place as soon as is practicable after such notice.  The purpose of such meeting is to discuss and, if possible, agree amendments to this Agreement which do not prejudice the interests of the Shareholders or the Company but which allow the relevant Shareholder to continue to participate in the Company as a Shareholder following the proposed change of Law.  

(b) If following the meeting of the Board a solution has not been agreed which allows the relevant Shareholder to continue lawfully to participate in the Company as a Shareholder despite the change of Law or following the proposed change of Law, the relevant Shareholder shall be deemed to have served a Deemed Transfer Notice under the provisions of the Articles and such Deemed Transfer Notice shall take effect as follows:

(i) if the relevant change of Law has already occurred or is to come into force within 6 months of the said Board meeting, with immediate effect; or 

(ii) if the relevant change of Law is to come into effect more than 6 months after the said Board meeting, with effect from the date which is 6 months before the coming into force of the relevant change of Law.

5 The Board of the Company


Composition of the Board and the right to appoint Directors

(a) The Shareholders shall be entitled in accordance with the Articles to nominate and appoint (and the Company shall procure that such persons are appointed by Board resolution) persons as Directors of the Company and to require the removal of such persons from office as set out below:

(i) the Shareholders holding a majority of the A Shares shall be entitled to nominate and appoint one Director (A Director);

(ii) the Shareholders holding a majority of the B Shares shall be entitled to nominate and appoint one Director (B Director); and

(iii) the Shareholders holding a majority of the C Shares shall be entitled to nominate and appoint four Directors (each a C Director).

(b) The persons nominated and appointed by the parties to act as the initial directors for the purposes of sub-clause (a) are as set out in Schedule 2 (Details of the Company). 

(c) Any Director who is not an employee of the Company shall be appointed upon the terms and conditions set out in Schedule 5 or such other terms as the Board may agree from time to time.

(d) The Shareholders nominating and appointing each of the Directors shall in addition be entitled, in accordance with the Articles, to nominate and appoint persons as alternate directors and to replace such persons as alternate directors.

Quorum requirements for Board meetings

(e) Subject to sub-clauses (b) and (c), the quorum for Board meetings shall comprise the A Director, the B Director and at least one C Director (or their respective alternates). 

(f) If no Director (or alternate) appointed by the holders of a class of Share attends a meeting of Directors called in accordance with this clause 5.2, then such meeting shall be adjourned in accordance with Article 19.2 and when reconvened such adjourned meeting shall, subject to the provisions of Article 19.2 of the Articles, be deemed to be quorate notwithstanding the fact that no Director appointed by holders of shares in that class may be present.

(g) If the holders of any class of Share fail to appoint a Director (and there is no alternate director appointed by the holders of Shares in that class to attend meetings of the Directors), then, if a meeting of the Directors is called in accordance with this clause 5.2 and notice of the meetings is given to each of the holders of Shares in that class as if they were Directors, the meeting shall be deemed to be quorate notwithstanding the fact that no Director appointed by holders of Shares in that class is present.

Removal of/ change to nominated Directors

(h) If a Shareholder (the Appointing Shareholder) elects to remove any person nominated by it as a Director (such a Director being an Outgoing Director) then the Appointing Shareholder shall procure that the Outgoing Director vacates office without any claim to the Company for loss of office or otherwise relating to the Outgoing Director’s vacation of office and the Appointing Shareholder shall indemnify the Company against all losses, liabilities and costs which the Company may incur arising out of, or in connection with, any claim by the Outgoing Director for wrongful or unfair dismissal or redundancy or other loss arising out of the Outgoing Director’s removal from or loss of office.

(i) If any Shareholder (an Outgoing Shareholder) ceases to hold Shares in the Company and any Director is an employee and/or officer of the Outgoing Shareholder or has been nominated as a Director by the Outgoing Shareholder pursuant to clause 5.1(a), the Outgoing Shareholder shall procure that any such Director vacates office without any claim to the Company for loss of office or otherwise relating to such Director’s vacation of office and the Outgoing Shareholder shall indemnify the Company against all losses, liabilities and costs which the Company may incur arising out of, or in connection with, any claim by such Director for wrongful or unfair dismissal or redundancy or other loss arising out of such Director’s removal from or loss of office.

(j) Where a Director exercises his voting rights in contravention of this Agreement, the Shareholders nominating that Director shall remove that Director from office and the Shareholders shall co-operate with each other as appropriate to revise and rectify the consequences of that Director's actions or omissions.  In the event of such removal the provisions of sub-clause (a) shall apply. 

Independent non-executive Chairman 

5.2 The Shareholders shall appoint an independent, non-executive Chairman. The Chairman shall be one of the Directors and his appointment shall be in addition to the appointments of Directors referred to in clause 5.1. If a Chairman is unable to attend any meeting of the Board or of the Shareholders of the Company, the alternate appointed by the Chairman (if any) shall act in his place. The Chairman shall not have a vote on either Board or Shareholder resolutions.

Board meetings
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(a) Resolutions of the Board shall be determined by a simple majority of votes cast for or against each resolution. Subject to sub-clauses (a)(i) and (ii), clause 5.4 and clause 6.8, at Board meetings each Director (other than the Chairman) shall have one vote.  If at any meeting of the Board:

(i) there are less than four (but more than one) C Directors present, then PROVIDED THAT the C Directors present vote the same way they shall together have four votes (otherwise they shall have one vote each);

(ii) there is only one C Director present, then that C Director shall have four votes.

(b) Unless otherwise agreed by all of the Directors, not less than 10 Business Days’ notice (or such other period of notice as may be agreed from time to time by all of the Directors) of each meeting of the Board specifying the date, time and place of the meeting shall be given to all Directors present in the United Kingdom at the relevant time.  All meetings of the Board shall take place at such location as the Board shall agree and the Shareholders shall use all reasonable endeavours to procure that their respective Directors attend each such meeting and to procure that a quorum (in accordance with the provisions contained in this clause 5 and in the Articles) is present at each such meeting of which due notice has been given.

(c) Unless otherwise agreed by the Board:

(i) meetings of the Directors shall be held not less than quarterly on such dates as they may agree (and failing such agreement on such day as the Chairman shall decide);

(ii) a telephone conference call or video conference or a combination of the same, at which all participants are able to speak to and hear each of the other participants and at which for all times at that meeting a quorum of the Directors is able to so participate, shall be valid as a meeting of the Directors;

(iii) a resolution (which may be in counterparts) in writing signed by all the Directors entitled to receive notice of a meeting and vote at the meeting shall be as valid and effectual as if it had been passed at a meeting of Directors duly convened and held; and

(iv) any Director shall by notice to the Company and each other Director be entitled to convene a meeting of the Directors on not less than 10 Business Days notice.

(d) Unless otherwise agreed by all of the Directors, all papers for meetings of the Board will be sent to all Directors not less than 5 Business Days prior to the relevant meeting and, unless otherwise agreed by all of the Directors, draft minutes of meetings of the Board will be sent to each Director as soon as practicable after the holding of the relevant meeting.

[Observers at Board meetings3
(e) The A Shareholder shall be entitled to nominate (and remove) in writing to the Company from time to time a person as an observer (the Observer) to board meetings of the Company.  

(f) The A Shareholder shall liaise with the Directors as to the identity of the Observer and shall take into account any representations made by the Directors in relation to the identity of the Observer.

(g) The A Shareholder shall procure that the Observer shall be bound by the provisions of this Agreement and the Articles relating to confidentiality as if the Observer were a Director.

(h) The Observer shall have no rights to speak or vote at Board meetings.]

6 Management of the Company's affairs

The Company's Business

6.1 At all times during the term of this Agreement:

(a) the business of the Company will consist exclusively of the Business;

(b) with the exception of those matters requiring Shareholder consent pursuant to clause 6.2 (Shareholder Consent Matters), all the business of the Company, other than routine day to day business, shall be undertaken and transacted by the Directors;

(c) no payment will be made by the Company and no cheque or payment instruction of the Company shall be signed other than in accordance with the mandates (general or specific) authorised by the Board from time to time;

(d) the Company will conduct its Business and affairs in a proper and efficient manner and for its own benefit and in accordance with the Business Plan;

(e) the Company shall not carry out any activity which would or could render the holding of Shares by any Shareholder unlawful PROVIDED THAT where a proposed change of Law would render such shareholding unlawful such Shareholder will use its reasonable endeavours to take such steps as are necessary to allow it to continue lawfully to hold its Shares and, if it is unable to do so, the provisions of clause 4.4 shall apply; and

(f) the Company will, if it requires any approval, consent or licence for the carrying on of its business in the places and in the manner in which it is from time to time carried on or proposed to be carried on, use all reasonable endeavours to obtain and maintain the same in full force and effect.

Shareholder Consent Matters

6.2 Subject to clauses 6.4 to 6.9, the matters listed in the table below shall not be carried out without the prior written consent of each of the following:

(a) the Shareholders together holding a majority of the A Shares;

(b) the Shareholders together holding a majority of the B Shares; and

(c) the Shareholders together holding a majority of the C Shares

(the “Majority Shareholders”) and each of the Shareholders shall use their respective rights and powers to procure, so far as they are each able, that no such matter is carried out unless the required consent has been given. 

	Ref
	Matter 

	A
	Financial and Business Plan

	A1
	Any change to the Business Plan.

	A2
	The approval of any change to the dividend policy set out in clause 8.3.

	A3
	The declaration and/or payment of any dividends by the Company save where such declaration and distribution is made in accordance with the dividend policy set out in clause 8.3.

	A4
	The increase in any Indebtedness of the Company other than in accordance with the Business Plan.

	A5
	The commencement by the Company of any new business not being ancillary to or in connection with the Business or making any material change to the nature of the Business.

	A6
	The Company participating in any activity which is detrimental to and/or incompatible with the provision of the Educational Services.

	A7
	The making of any political or charitable donation.

	B
	Shares/ Shareholder Debt and constitutional

	B1
	Any amendment to the Memorandum or Articles of the Company.

	B2
	The classification of Shares issued to an allottee who is not a Shareholder for the purpose of clause 4.3 (Designation of new Shares issued).

	B3
	Any variation of any rights, including class rights, attaching to any Shares or of the terms of any Shareholder Loan Agreement.

	B4
	The re-purchase or cancellation by the Company of any shares, or the reduction of the amount (if any) standing to the credit of its share premium account or capital redemption reserve (if any) or any other reserve of the Company. 

	B5
	The re-purchase, repayment, redemption or cancellation of any Shareholder Debt.

	B6
	The capitalisation of profits or reserves of the Company.

	B7
	A change of name of the Company.

	B8
	A change in the status of the Company from a limited company to a public limited company or from a company limited by shares to any other form of legal entity.

	B9
	A listing of the Company's share capital.

	C
	Management, control, directors and employees

	C1
	The devolution or transfer of management control of the Company to persons outside the Board and, if approved, the terms of such devolution.

	C2
	The appointment or removal of any non-executive Director and/or Chairman of the Company and/or of the [LEP General Manager]4 and/or of the Contractor Representative under any PFI Project Agreement as defined therein.

	C3
	The making of loans or advances in excess of £5,000 by the Company to any Connected Party other than in the ordinary course of business.

	C4.1
	The engagement of (and terms of engagement of ) any individual person as a consultant (but excluding for such purposes any firm/ professional advisers) or employee whose annual remuneration (including benefits) exceeds £(.

	C4.2
	Any change to the terms of employment/ engagement and/or remuneration of a person to whom item C4.1 applies.

	D
	Dealings with Associates and market testing

	D1
	Market testing.  Where a Shareholder or an Associate of a Shareholder is a Supply Chain Member or proposes to take part in a market test of a Supply Chain Agreement:

(a)  the approval of the market testing programme and tender evaluation methodology and criteria for the relevant Supply Chain Agreement; and

(b)  the appointment of a Shareholder or an Associate of a Shareholder as a Supply Chain Member following such market test,

PROVIDED THAT consent to (a) and/or (b) may only be withheld in circumstances where the market testing provisions set out in Schedule 4 of the Strategic Partnering Agreement have not been materially complied with.

No consent shall be required pursuant to this item D1 (whether in relation to the market testing procedure or the entry into of any contract following the market test) in relation to market testing or the award of any contract pursuant to the market testing provisions in any PFI Project Agreement.

	D2
	Contracts with a Shareholder or an Associate of a Shareholder which are not awarded following a market test.  The entry into by the Company of any contract (other than a Project Agreement or a contract to which D1 applies) with a Shareholder or an Associate of a Shareholder (and/or any material amendment or variation to such a contract) in relation to which the confirmation required pursuant to clause 6.9 has not been provided. 

	D35
	Transfer of shares, Indebtedness or assets.  The disposal or transfer of any shares in a Project Company, Indebtedness advanced by the Company or assets by the Company to any Shareholder or Associate of a Shareholder except that: 

(a)
consent shall not be required pursuant to this item D3 for a disposal or transfer of any shares or Indebtedness advanced by the Company at market value in a Project Company which is not prohibited by clause 9.7(c);

(b)
notwithstanding paragraph (a) above, if consent for the proposed transfer or disposal is required pursuant to item F1 and/or, item F3, then such consent must be obtained pursuant to item F1 and/or item F3 (as the case may be). 

	E
	Insolvency and related proceedings

	E1
	The commencement of any winding-up or dissolution or of the appointment of any liquidator, administrator or administrative receiver of the Company or any of its assets unless it shall have become insolvent, and no party shall present or cause to be presented or allow any act which would result in the winding up or the presentation of any petition for the winding up of the Company.

	F
	Project Companies

	F1
	Either:

(a)
the establishment of a Project Company which will not be a wholly owned subsidiary of the Company; or

(b)
any transfer of shares held by the Company in a Project Company that is a wholly owned subsidiary of the Company,

in relation to which the relevant requirements of clause 7.2 and clause 7.3 have not been complied with.

	F2
	Not used.

	F3
	In relation to a Project Company, the disposal, transfer or assignment of any rights over of any shares held by the Company in that Project Company and/or of any Indebtedness advanced by the Company to that Project Company such that:

(a)
the Company's holding in that Project Company (measured by reference to the par value of the issued share capital in that Project Company held by the Company plus the principal amount (excluding any rolled up or accrued interest) of the Indebtedness of that Project Company to the Company

as a percentage of

(b)
the total par value of the entire issued share capital of the Project Company plus the total principal amount (excluding any rolled up or accrued interest) of all Indebtedness of that Project Company (excluding monies due to senior lenders in relation to the funding of projects undertaken or being undertaken by that Project Company),

would be less than 10%. 

	F4
	In relation to a Project Company, any matter in respect of that Project Company which is listed in Schedule 9 (Project Companies  – Reserved Matters).    

	F5
	The incorporation by a Project Company of another Project Company in which the first Project Company holds any shares where the second Project Company is not wholly owned by the first Project Company.6


Manner of giving Shareholder Consent 7
(d) Subject to sub-clause (b), the written consents referred to in clause 6.2 may be given and signed:

(i) by the A Director on behalf of the Shareholders holding a majority of the A Shares;

(ii) by the B Director on behalf of the Shareholders holding a majority of the B Shares; and

(iii) by any C Director on behalf of the Shareholders holding a majority of the C Shares.

(e) If, at a Board meeting (the Original Meeting), a matter arises for resolution which an A Director reasonably considers gives rise to a conflict of interest between his duty to the A Shareholder as his appointor /employer and his duty as a Director to act in the best interests of the Company he shall, upon declaring such conflict, be entitled to abstain from casting his vote and to refer the relevant matter back to the A Shareholder whose decision on the resolution shall be substituted for the decision of the abstaining Director PROVIDED THAT such decision is notified to the Company Secretary in writing and is received by him within 15 Business Days of the date of the Original Meeting at which the relevant Director notified his intention to make such referral. If no decision is received from the A Shareholder within such period, the requisite Board Approval shall be capable of being given by the Directors appointed by the other Shareholders (the Other Directors) and shall be so given if at the Original Meeting the Other Directors resolved to pass the resolution in question.  The provisions of this sub-clause (b) shall apply mutatis mutandis:

(i) in the case of the B Director and the B Shareholder, as if references in this sub-clause (b) to the A Director were to the B Director and references to the holders of the A Shareholder were to the B Shareholder; and

(ii) in the case of a C Director and the C Shareholder (but only in circumstances where another C Director has not given the relevant approval under sub-clause (a)(iii)), as if references in this sub-clause (b) to the A Director were to the relevant C Director and references to the A Shareholder were to the C Shareholder.

Shareholders’ and Company undertakings

6.3 Each Shareholder undertakes to each of the other Shareholders that, in its capacity as a Shareholder, it will:

(a) act in a manner that is consistent with and shall exercise all voting rights and other powers of control available to it in relation to the Company so as to procure (insofar as it is able by the exercise of such rights and powers) that the Company complies with the provisions of the Project Documents; and

(b) generally act in a manner that will promote the Business and act at all times in good faith towards the other Shareholders.

6.4 Without prejudice to the provisions of clause 6.4(a), the Company undertakes to the other parties hereto to use its reasonable endeavours to enforce the terms of the Partnering Services Agreements (as defined in the Strategic Partnering Agreement) to which the Company is a party from time to time.

Resolutions in relation to which Shareholders undertake to vote in favour

6.5 Each Shareholder shall vote in favour of any resolution proposed at any meeting of the Company to:

(a) increase the capital of the Company to the extent required to enable a scheme with Stage 2 Approval to proceed;

(b) allow the Company to allot Shares to the extent required to enable a scheme with Stage 2 Approval to proceed; and

(c) do any matter or thing reasonably necessary to implement a scheme which has Stage 2 Approval (PROVIDED THAT, except as provided in sub-clauses (a) and (b), the requirements of this clause 6.6 are subject to the consent matters and the need for Shareholder consent in relation to the matters detailed in the table in clause 6.2(a)).

Cooperation in relation to schemes with Stage 2 Approval

6.6 Without prejudice to clause 6.2 (Shareholder Consent Matters), each Shareholder shall use reasonable endeavours to procure the entry into of the relevant Project Agreement(s) and ancillary documentation in respect of each scheme which receives Stage 2 Approval.

Step-aside provisions

(a) Notwithstanding any provision to the contrary in this Agreement or the Articles:

(i) if the C Shareholder or any Associate of the C Shareholder asserts the existence of a Claim or issues proceedings in respect of any Claim against the Company:

(A) the A Director and the B Director shall be entitled to defend such Claim in the name and at the expense of the Company; 

(B) each of the C Directors shall not be entitled to (and the C Shareholder shall procure that the C Directors shall not) make (or participate in making) any decisions, vote at meetings of the Board or otherwise take any action on behalf of the Company in respect of the defence by the Company of such Claim; and

(C) the quorum at any board meeting of the Company convened to consider any such Claim shall be the A Director and the B Director.

(ii) If either the A Shareholder or the B Shareholder reasonably asserts that the Company has any Claim against the C Shareholder or an Associate of the C Shareholder:

(A) the A Director and the B Director shall be entitled to pursue such Claim in the name and at the expense of the Company; and

(B) each of the C Directors shall not be entitled to (and the C Shareholder shall procure that each of the C Directors shall not) make (or participate in making) any decisions, vote at meetings of the Board or otherwise take any action on behalf of the Company in respect of the pursuance of such Claim by the Company; and

(C) the quorum at any board meeting of the Company convened in relation to any such Claim shall be A Director and the B Director.

(iii) For the purposes of this sub-clause (a), Claim shall mean a claim of any nature, whether for breach of contract, in tort, breach of statutory duty or otherwise.

(b) Notwithstanding any provision to the contrary in this Agreement or the Articles:

(i) if the A Shareholder or the B Shareholder or any Associate of the A Shareholder or B Shareholder asserts the existence of a Claim or issues proceedings in respect of any Claim against the Company:

(A) the C Director shall be entitled to defend such Claim in the name and at the expense of the Company; 

(B) the A Director and the B Director shall not be entitled to (and the A Shareholder shall procure that the A Director shall not and the B Shareholder shall procure that the B Director shall not) make (or participate in making) any decisions, vote at meetings of the Board or otherwise take any action on behalf of the Company in respect of the defence by the Company of such Claim; and

(C) the quorum at any board meeting of the Company convened to consider any such Claim shall be any two C Directors.

(ii) If the C Shareholder reasonably asserts that the Company has any Claim against the A Shareholder or the B Shareholder or an Associate of the A Shareholder or the B Shareholder:

(A) the C Director shall be entitled to pursue such Claim in the name and at the expense of the Company; and

(B) the A Director and the B Director shall not be entitled to (and the A Shareholder shall procure that the A Director shall not and the B Shareholder shall procure that the B Director shall not) make (or participate in making) any decisions, vote at meetings of the Board or otherwise take any action on behalf of the Company in respect of the pursuance of such Claim by the Company; and

(C) the quorum at any board meeting of the Company convened in relation to any such Claim shall be any two C Directors.

(iii) For the purposes of this sub-clause (b), Claim shall mean a claim of any nature, whether for breach of contract, in tort, breach of statutory duty or otherwise.

Related Party Contracts with Shareholders or Associates of Shareholders

(c) In relation to the proposed entry into by the Company of a contract with a Shareholder or an Associate of a Shareholder (a Related Party Contract) (or any material amendment or variation to a Related Party Contract), the entry into of (or the material amendment or variation to) the Related Party Contract shall not require consent under item D2 in the table in clause 6.2 if the entry into or material amendment or variation (as the case may be) to the Related Party Contract:

(i) is approved at a Board meeting of the Company at which at least one A Director or one B Director is present; and

(ii) a written report is provided to the Board at least five (5) Business Days prior to the meeting referred to in sub-clause (a)(i) which:

(A) summarises the material terms of the Related Party Contract (or the proposed material amendment or variation to the Related Party Contract as the case may be); and

(B) confirms that the proposed Related Party Contract (or the proposed material amendment or variation to the Related Party Contract as the case may be) is, in the reasonable opinion of the C Directors, on arm's length commercial terms; and

(iii) no written notice is given to the C Shareholder by the A Director and the B Director within two (2) Business Days of the meeting referred to in sub-clause (a)(i), asserting that the proposed Related Party Contract (or the proposed material amendment or variation to the Related Party Contract) is not, in the reasonable opinion of the A Director and the B Director, on arm's length commercial terms.

(d) If a notice is served under sub-clause (a)(iii) then any dispute in relation to whether or not the proposed Related Party Contract (or the proposed material amendment or variation to the Related Party Contract as the case may be) is or is not on arm's length commercial terms shall be dealt with under clause 11 (Disputes).

(e) For the avoidance of doubt, the provisions in sub-clauses (a) and (b) shall not apply in relation to the entry into of any contract as described in the final paragraph of item D1 in the table in clause 6.2.

7 Delivery of New Projects and provisions relating to Project Companies 

Delivery of New Projects

7.1 The Company shall implement the delivery of New Projects through the following means:

(a) the Company entering into the relevant Project Agreement(s) in relation to the New Project; and/or

(b) in the case of a PFI Project Agreement only, the Company procuring that a Project Company which is a subsidiary of the Company enters into that Project Agreement in relation to the New Project. 

Matters requiring approval in relation to the establishment of Project Companies and the transfer of shares in Project Companies

7.2 If: 

(a) a Project Company is to be established by the Company which is not to be a wholly owned subsidiary of the Company; or

(b) shares in a Project Company which is a wholly owned subsidiary of the Company are to be transferred by the Company,

then the Company shall comply with clause 7.3 and the following documents shall require approval by the Majority Shareholders: 

(i) the terms of the Memorandum and Articles of Association of that Project Company which articles shall inter alia:

(A) designate and constitute the shares to be held by the Company as a separate class of share (the LEP Shares) and afford to the Company voting rights by reference to the LEP Shares requiring the Company's consent to each of the reserved matters in relation to that Project Company as set out in Schedule 9 (the Reserved Matters);

(B) give the shareholders in the Project Company pre-emption rights (pro rata to their shareholdings in the Project Company) in relation to any issue or transfer of shares in the Project Company (save in relation to any rights of shareholders in the Project Company to transfer shares as either (1) approved transfers intra-group and/or [(2) by way of a non pre-emptive transfer of such shares in connection with the exercise of any security rights in relation to such shares]8, in each case on the terms set out in the Articles of Association of that Project Company and/or; 

(C) other than the class rights referred to in sub-cause (i)(A), attach to the LEP Shares the same rights pari passu with all other shareholders in the Project Company in relation to voting, income and capital rights;

(D) permit the Company to appoint at least one director to the board of the Project Company at all times whilst the Company holds any of the LEP Shares;

(ii) the terms of the Management Services Agreement between the Company and that Project Company; 

(iii) the terms of any Indebtedness to be incurred by the Project Company (other than the terms of senior funding in relation to the project(s) being taken forward by that Project Company); and

(iv) the terms of the shareholders agreement between the shareholders in the Project Company [(and of the articles of association and any shareholders agreement in relation to a Project Company which is a subsidiary of the Project Company)]9.

(c) In the case of each of the documents referred to in sub-clauses (i) to (iv) above, consent shall not be unreasonably withheld or delayed by a Shareholder where the terms of the relevant document for a Project Company for which consent is required are the same in all material respects as the same document agreed in relation to the Project Company established to deliver the Initial Project.

7.3 In addition to the matters in clause 7.2, if:

(a) the Company elects to establish a Project Company which will not be a wholly owned subsidiary of the Company, the Company shall give each Shareholder the opportunity to subscribe for shares in that Project Company and (if relevant) provide Indebtedness to that Project Company (either via the Company or direct into the Project Company) on the same terms (pro rata to the Shareholders’ holdings of Shares in the Company) as any other investors subscribing for shares or (if relevant) providing Indebtedness (either via the Company or direct into the Project Company) in that Project Company;  

(b) the Company proposes to transfer any shares and/or shareholder debt held by the Company in a Project Company that is a wholly owned subsidiary of it, the Company shall give each Shareholder (or procures that each Shareholder is given) the opportunity to acquire the relevant shares and/or shareholder debt on the same terms and at the same price as the prospective transferee.

8 Budgeting, Business Planning and financial matters

The Business Plan (including the Annual Budget)

(a) The first Business Plan10 covering the period from the date specified in the Data Sheet through to the end of the first financial year of the Company has been approved by the Shareholders and comprises Schedule 3 to this Agreement.  The Business Plan shall be reviewed by the Board at least every 6 months and updated for each financial year in accordance with the provisions of sub-clause (b).

(b) No earlier than three months and no later than one month before the end of each financial year of the Company, the Company will prepare and circulate to Shareholders a draft of the proposed Business Plan for the next financial year (Draft Business Plan).  The Draft Business Plan (with such amendments as are agreed to it) will become the Business Plan in place of the then current Business Plan upon the later of:

(i) the relevant Shareholder consent being given under clause 6.2 (Shareholder Consent Matters) to it; and

(ii) the start of the financial year to which it relates.

8.2 The Annual Budget for the each financial year shall form part of the Business Plan.  The Annual Budget shall be reviewed by the Board at least every 3 months. 

Dividends

8.3 The Company shall, subject to:

(a) clause 6.2 (Shareholder Consent Matters);

(b) any restrictions imposed by the Funding Agreements;

(c) the working capital and other financial requirements of the Company; and

(d) clause 8.6 (Payments by the Company in respect of local education needs linked to levels of returns) and Schedule 8 (IRR Thresholds), 

distribute all such amounts as are lawfully available for distribution by the Company as the Directors may determine to and between the Shareholders by way of dividend on the Shares.

Financial records

(e) The Shareholders shall procure that the Company shall (and the Company shall) keep proper books of account and make true and complete entries of all its dealings and transactions of and in relation to its Business.

(f) The Company shall procure that each Project Company shall keep proper books of account and make true and complete entries of all its dealings and transactions of and in relation to its business.

Provision of financial information to Shareholders

(g) The Company shall supply, and shall procure that each Project Company shall supply, each of the Shareholders with the following information:

(i) the audited accounts of the Company and its subsidiaries for each financial year as soon as practicable and, at the latest, by four months after the end of that financial year;

(ii) quarterly cashflow statements and cashflow forecasts for the Company and its subsidiaries as soon as practical and at the latest by three weeks after the end of each quarter; and

(iii) such reasonable other financial or management information relating to the Company or its subsidiaries as any Shareholder may reasonably request from time to time.

(h) Notwithstanding the provisions of clause 13.1 (Confidentiality and Freedom of Information):

(i) each Shareholder who is a body corporate registered under the Companies Act may, but only once the relevant Shareholder has made the intended recipient aware of that Shareholder's obligations of confidentiality under this Agreement and has obtained a written undertaking from that intended recipient agreeing with that Shareholder to comply with such obligations of confidentiality as though it were a party to this Agreement, disclose any information received from the Company, any of its subsidiaries or a Director, to:

(A) in the case of the PSP, any shareholder in the PSP;

(B) any director or other officer of, adviser to, trustee or manager of, or investor or prospective investor in the Shareholder's Group;

(C) the Shareholder's investment adviser and any of its other professional advisers;

(D) any member or prospective member of the Shareholder's Group;

(E) potential purchasers of any of that Shareholder's interest in the Company; 

(F) to any person to whom it is required by law or a regulatory authority or body or by the Project Documents to be disclosed; and

(G) in the case of BSFI, within BSFI and/or PfS for the purposes of collating performance and benchmark data in relation to the BSF Programme (and in this context the Company undertakes to BSFI (for itself and as agent for PfS) to comply with the provisions set out in clause 17.6(f) of the Strategic Partnering Agreement as if set out in this Agreement and to  provide such information, cooperation and assistance to BSFI and PfS as BSFI and/or PfS may reasonably require from time to time to enable PfS to compile benchmarking and other performance information and data in relation to the BSF Programme); and

(ii) the Local Authority may disclose information received from the Company, any of its subsidiaries or a Director to its auditors or to the Audit Commission or any representative of the Audit Commission;

(iii) the Company shall permit (and shall procure that each Project Company shall permit) all records referred to in clause 8.4 (Financial records) and/or clause 8.5(a) to be examined and copied from time to time by the Local Authority's auditor and their representatives and/or by the District Auditor and/or the Audit Commission or any representative of District Auditor and/or the Audit Commission.

Payments by the Company in respect of local education needs linked to levels of returns

8.4 The provisions of Schedule 8 (IRR Thresholds) shall apply in relation to financial returns at above specified levels as detailed and set out in that Schedule.  

Treatment of tax losses

8.5 To the extent that any tax losses arise, the Shareholders shall agree from time to time as the losses arise, how the losses shall be treated.

Provision of information by PfS

8.6 PfS undertakes to the Local Authority and to the Company to provide all relevant benchmarking information as PfS has available to it and which it is able to disclose without breach of any confidentiality restrictions to which such benchmarking information is subject as may be requested in writing by the Local Authority in relation to clause 8.3 (Benchmarking) of the Strategic Partnering Agreement.

9 Transfers of shares in the PSP, the Company and Project Companies

Restrictions on transfers of Shares in the Company under this Agreement, the Articles and any relevant Project Documents 

(a) Except in relation to any transfer of Shares permitted by Article 7 (Transfer – Permitted Transfers), in the Articles, all transfers of Shares shall be subject to the pre-emption rights set out in the Articles.  

(b) Each party undertakes to transfer Shares only in accordance with this Agreement and the Articles and to procure that only transfers made in accordance with this Agreement and the Articles are registered.

(c) Each Shareholder undertakes to comply with any restrictions on the transfer of Shares contained in the Project Documents.

(d) No Shareholder shall sell or transfer any Shares to any person other than another Shareholder unless that person has first entered into a Deed of Adherence in the form set out in Schedule 4 (Deed of Adherence).  Each of the parties shall execute any such Deed of Adherence in respect of a transfer of Shares made in accordance with this Agreement and the Articles.  The Company shall not register any transfer in accordance with this Agreement and the Articles unless the transferee (other than a Shareholder) has first executed a Deed of Adherence in the form set out in Schedule 4 (Deed of Adherence).

(e) No Shareholder shall, except with the prior written consent of all the Shareholders:

(i) grant any option over any Shares (or any interest, whatsoever, legal or beneficial, in any Shares); or 

(ii) enter into any agreement in respect of the votes attached to any Shares (other than in any shareholders agreement to be entered into between the shareholders that hold shares in the C Shareholder).

(f) No Shareholder shall be entitled to give a Transfer Notice if it (or, if it is a company, any of its Associates) is at that time in material breach of this Agreement or in material breach of any Project Document to which that Shareholder or any of its Associates is a party save with the written consent of the Majority Shareholders.  Nothing in this sub-clause (f) shall prevent the service of a Transfer Notice which a Shareholder is required to give in accordance with the Articles or the giving of a Deemed Transfer Notice in accordance with the Articles.

(g) The Company shall procure that each share certificate issued by it will carry the following statement:

"Any disposition, transfer, charge of or dealing in any other manner in the securities represented by this certificate is restricted by the Articles of Association of ( LEP Limited and by a Shareholders' Agreement dated ( 200( and made between [name of Local Authority], Building Schools for the Future Investments LLP, [PSP] and [name of LEP]”.11
(h) Subject to the provisions of this clause 9 including, without limitation clause 9.7 (Lock In Period), a Shareholder may transfer any Share to a Suitable Third Party.

Defaults and deemed transfers in relation to the Company

9.2 Subject to clause 9.3, notwithstanding the provisions of the Articles, if either of the following events occur:

(a) the C Shareholder commits a material breach of this Agreement which, if such breach is capable of remedy, the C Shareholder has failed to remedy within 20 Business Days (or such longer period as the A and B Shareholders may notify to the C Shareholder) of written notice given by A and B Shareholders requiring the defaulting C Shareholder to remedy the same; and/or

(b) an "SPA Material Default" is deemed to have occurred pursuant to clause 13.6 (Consequences of an SPA Material Default) of the Strategic Partnering Agreement and no "Default Termination Notice" (as such term is defined in clause 13.6(a) of the Strategic Partnering Agreement) has been given pursuant to clause 13.6(a) of the Strategic Partnering Agreement within 20 Business Days of the SPA Material Default,

then the C Shareholder (the Defaulting Member) shall, subject to clause 9.3, be deemed, at the end of the relevant time period specified in sub-clause (a) or (b) (as the case may be), to have given a Deemed Transfer Notice in respect of all the Shares held by it in accordance with the provisions of the Articles.  For the purposes of Article 9.4(b), the Market Value of such Shares shall be determined on the assumption that the LEP Event of Default which gave rise to the Deemed Transfer Notice has been remedied and that the LEP's exclusivity has been reinstated pursuant to clause 13 of the Strategic Partnering Agreement and the Shareholders shall direct the Valuers accordingly in relation to Article 8.14(c) of the Articles. 

Responsible Shareholders

(c) The C Shareholder may propose, as part of any express rectification rights in relation to any default under this Agreement or the Strategic Partnering Agreement (including under clause 13.4 of the Strategic Partnering Agreement) (a Relevant Default) and within the time period specified in relation to any such right to remedy the Relevant Default, the replacement of a shareholder that directly or indirectly holds shares in the C Shareholder (a Responsible Shareholder) whom the shareholders in the C Shareholder consider to be responsible for the Relevant Default. 

(d) The A Shareholder and the B Shareholder shall consider any proposal made by the C Shareholder pursuant to sub-clause (a) in good faith and shall accept the proposal:

(i) if they reasonably consider that the replacement would rectify the Relevant Default; and/or

(ii) if they consider (in their absolute discretion) that the effect of the replacement would be such as to allow the Company to operate in future in compliance with the requirements of this Agreement and the Strategic Partnering Agreement.

(e) If the A Shareholder and the B Shareholder give written notice to the C Shareholder that they accept a proposal made by the C Shareholder under sub-clause (a) in accordance with sub-clause (b) and the replacement is effected then such replacement of the Responsible Shareholder shall have the effect (in relation to that Relevant Default only or as may otherwise be agreed in writing between the A Shareholder, B Shareholder and C Shareholder12) of:

(i) obviating the need for a Deemed Transfer Notice to be given pursuant to clause 9.2 (and, in such circumstances any Deemed Transfer Notice shall not take effect or, if in effect, shall be revoked); and

(ii) (unless otherwise agreed in writing between the A Shareholder, the B Shareholder and the C Shareholder) deeming a Reinstatement Notice (as defined in the Strategic Partnering Agreement) to have been given by the Local Authority pursuant to the Strategic Partnering Agreement.

Shareholder Debt

(f) Where a Deemed Transfer Notice is deemed given pursuant to clause 9.2, such Deemed Transfer Notice shall also be deemed to offer, by way of transfer, any Shareholder Debt outstanding to the C Shareholder in the Company (C Shareholder Debt). Any person acquiring some or all of the C Shares pursuant to the provisions of this clause 9 and the Articles shall be required to accept a transfer to it  of an equal proportion of the C Shareholder Debt (and the C Shareholder shall transfer such C Shareholder Debt) in accordance with the terms of the Shareholder Loan Agreement and this Agreement. Except where sub-clause (b) applies, the price for the C Shareholder Debt shall be the price agreed between the A Shareholder and the B Shareholder and the C Shareholder or, if a market valuation of the C Shares is requested in accordance with the Articles, then the parties shall require and procure that such market valuation shall also value the C Shareholder Debt and the transfer of the C Shareholder Debt shall be at the market value as so determined.

(g) This sub-clause (b) applies where the Shares of the Defaulting Member are offered for sale pursuant to the provisions of clause 9.5 and clause 9.6 (Appointment of the Sale Agent in certain circumstances) in which case the price to be paid for the C Shareholder Debt shall be as determined in accordance with clauses 9.5 and 9.6 and Schedule 6 (Sale Agent).

Appointment of the Sale Agent in certain circumstances

9.3 If on the expiry of the Deemed Transfer Notice, the holders of A Shares and B Shares have not purchased a Defaulting Member’s Shares and any C Shareholder Debt then a notice (an Instruction to Sell Notice) shall be deemed to have been served on the Defaulting Member requiring the Defaulting Member to sell its Shares and any C Shareholder Debt and the Defaulting Member and the other Shareholders shall jointly appoint a sale agent (Sale Agent) who shall be instructed in accordance with Schedule 6 (Sale Agent) to find a purchaser for the Defaulting Member’s Shares and any C Shareholder Debt (the Defaulting Member’s Shares and any C Shareholder Debt together being the Investment).  

9.4 If no Qualifying Bid is received from a Suitable Third Party within the sixty (60) Business Day period referred to in paragraph 6 of Schedule 6 or the Investment has not been sold to a Suitable Third Party in accordance with and within the time periods set out in Schedule 6, then the holders of A Shares and B Shares shall be entitled by notice in writing to the Defaulting Member either:

(a) to elect to purchase the Investment whereupon the Defaulting Member shall forthwith transfer to the holders of A Shares and B Shares making the election pro rata to their holdings of Shares all (but not some only) of the Investment for an aggregate consideration (given that the market is deemed to have determined that the value of the Investment is nil) equal to the par value of the Defaulting Member's Shares only; or

(b) to require that the Company be wound up in accordance with clause 12 (Winding Up) (in which case the Defaulting Member undertakes to the other Shareholders to vote in favour of any resolution(s) to wind up the Company).

Lock In Period in relation to the Shareholders, the PSP, the Company and Project Company

(c) Shares in the Company: Each Shareholder agrees that it shall not transfer or dispose of any interest in or over or right attaching to any of its Shares except by a transfer:

(i) to a transferee at any time after the expiry of the Lock In Period (as defined in sub-clause (d)); and

(ii) in accordance with the provisions of the Articles and this clause 9.

(d) Shares in the PSP. No transfer of any legal or beneficial interest in any share capital of [identify superior holdings in the PSP]13 (each an Original Shareholder) in the PSP or change in the control over the exercise of voting rights conferred by shares held by the Original Shareholders in the PSP shall be made or effected before the expiry of the Lock In Period [save that this sub-clause (b) shall not apply to:

(i) any interest over or right attaching to any shares in the PSP held by a PSP Third Party Shareholder14 which shall be freely transferable by such PSP Third Party Shareholder save that no such transfer shall be effected to an Unsuitable Third Party; or

(ii) any transfer made pursuant to clause 9.3.

(e) Shares in Project Companies. [Subject to clause 7.2(b)(i)(B) in relation to any transfer of shares in a Project Company in accordance with the terms of the Articles of Association of the Project Company in pursuance of any exercise of security over the shares held by the Company in that Project Company,]15 the Company agrees that it shall not transfer or dispose of any interest in or over or right attaching to any of its shares in any Project Company until the date on which shareholders in the Project Company are entitled to transfer shares in that Project Company under clause 72 (Change in Ownership) of the initial PFI Project Agreement (such period being the Project Company Lock In Period). 

(f) For the purposes of this Agreement, Lock In Period means the period from and including the date of this Agreement up to and including the date falling on the later of:

(i) the third anniversary of the date of this Agreement; and

(ii) the end of the Project Company Lock In Period in relation to the Project Company which is the counterparty to the Initial PFI Project Agreement16. 

10 Warranties


Warranties by BSFI

10.1 BSFI warrants and represents to each of the other parties at the date of execution that:

(a) it is duly incorporated as a limited liability partnership under the law of England and Wales;

(b) it has the corporate power to enter into and to exercise its rights and perform its obligations under the Project Documents to which it is a party;

(c) each Project Document to which it is a party constitutes, or will when executed constitute, legal, binding  and enforceable obligations on it;

(d) it has taken all necessary action to authorise the execution of and the performance of its obligations under the Project Documents to which it is a party (and in the case of a Project Document executed after the date of this Agreement will take all necessary action to authorise the execution of such Project Document);

(e) no claim is being asserted and no litigation, arbitration or administrative proceeding is presently in progress, or, to the best of its knowledge pending or threatened against it or any of its assets which will or might have a material adverse effect on its ability to perform its obligations under those Project Documents to which it is a party;

(f) it is not subject to any contractual obligation, compliance with which will be likely to have a material adverse effect on its ability to perform its obligations under the Project Documents to which is a party; and

(g) no proceedings or other steps have been taken and not discharged (nor, to the best of its knowledge are threatened) for its winding-up or for its dissolution or for the appointment of a receiver, administrative receiver, liquidator, administrator or similar officer in relation to any of its assets or revenue.

Warranties by the Company and PSP
10.2 The PSP and the Company and any other party who is a body corporate (other than BSFI and any public sector body) severally warrant and represent to each of the other parties at the date of execution that:

(a) each of them is duly incorporated under the law of England and Wales and has the corporate power to enter into and to exercise its rights and perform its obligations under the Project Documents to which it is a party;

(b) each Project Document to which it is a party constitutes, or will when executed constitute legal, binding and enforceable obligations on each of them;

(c) each of them has taken all necessary action to authorise the execution of and the performance of their obligations under the Project Documents to which they are respectively parties (and in the case of a Project Document executed after the date of this Agreement will take all necessary action to authorise the execution of that Project Document); 

(d) no claim is being asserted and no litigation, arbitration or administrative proceeding is presently in progress or, to the best of its knowledge pending or threatened against any of them or any of their assets which will or might have a material adverse effect on their ability to perform their obligations under the Project Documents;

(e) none of them is subject to any contractual obligation, compliance with which will be likely to have a material adverse effect on their ability to perform their obligations under the Project Documents; and

(f) no proceedings or other steps have been taken and not discharged (nor, to the best of their knowledge, are threatened) for the winding-up of any of them or for their dissolution or for the appointment of a receiver, administrative receiver, liquidator, administrator or similar officer in relation to any of their assets or revenue. 


Warranties by the Local Authority

10.3 The Local Authority warrants and represents to each of the other parties at the date of execution that:

(a) it has the power to enter into and to exercise its rights and perform its obligations under the Project Documents to which it is a party;

(b) each Project Document to which it is a party constitutes, or will when executed constitute, legal, binding  and enforceable obligations on it;

(c) it has taken all necessary action to authorise the execution of and the performance of its obligations under the Project Documents to which it is a party (and in the case of a Project Document executed after the date of this Agreement will take all necessary action to authorise the execution of such Project Document);

(d) no claim is being asserted and no litigation, arbitration or administrative proceeding is presently in progress, or, to the best of its knowledge pending or threatened against it or any of its assets which will or might have a material adverse effect on its ability to perform its obligations under those Project Documents to which it is a party; and

(e) it is not subject to any contractual obligation, compliance with which will be likely to have a material adverse effect on its ability to perform its obligations under the Project Documents to which is a party.

11 Disputes  

11.1 In the event of any disagreement or dispute arising between two or more of the parties in connection with this Agreement (a Dispute), the parties shall use all reasonable endeavours to resolve the matter on an amicable basis.  If one party serves formal written notice on one or more of the others that a Dispute has arisen and the parties are unable to resolve the Dispute within a period of twenty (20) Business Days from the service of such notice, then the Dispute shall be referred to the respective Chief Executives or Managing Directors (as the case may be) of each of the parties who shall attempt to resolve the dispute within the next following twenty (20) Business Days (the Second Consideration Period).  No recourse to arbitration or litigation by any party against any other under this Agreement shall take place unless and until such procedure has been followed.

11.2 If the Chief Executives or Managing Directors (as the case may be) of the parties are unable to resolve a Dispute within the Second Consideration Period, then a Deadlock shall be deemed to have arisen following the expiry of the Second Consideration Period or such earlier date on which the parties agree that Deadlock has arisen (the Deadlock Date).  Any Deadlock shall be dealt with in accordance with clause 11.3. 

11.3 In the event that a Deadlock has arisen, then any party shall be entitled to refer the Dispute to a third party expert (the Expert) who shall, unless otherwise agreed, be an independent expert with knowledge of and experience in matters relating to public private partnerships, education, facilities management within the education environment and construction and development.  The identity of the Expert shall be agreed between the parties within ten (10) Business Days of the Deadlock Date or, failing such agreement, shall be appointed by the President from time to time of the Institute of Chartered Accountants in England and Wales or any successor thereto and the fees and expenses of the Expert in making his determination shall be borne in such proportions as the Expert shall determine.

11.4 The parties shall co-operate with each other and with the Expert in an attempt to resolve the Dispute and Deadlock amicably. The decision of the Expert (appointed as aforesaid) as to the Dispute or Deadlock shall (save in the case of manifest error) be final and binding on all the parties for all purposes and (subject only to their fiduciary duties as Directors) the parties and their respective appointees on the Board shall execute all such documents and do and take all such action as may be necessary or reasonably desirable to give effect to and/or implement the said decision as promptly as reasonably practicable after the date of the same being so determined.  For the purposes of this clause 11, any consent required from any party to implement the decision of the Expert made in accordance with the above provisions shall be deemed to have been given.

12 Winding Up

12.1 If the Shareholders pass a resolution pursuant to this Agreement or otherwise to wind up the Company by way of a members’ voluntary winding-up they shall procure that the liquidator is a member of the Institute of Chartered Accountants in England and Wales acceptable to all the Shareholders and in default of agreement nominated at the request of any Shareholder by the President from time to time of such Institute.

12.2 Except to the extent each party has contractual obligations to the contrary, the Shareholders shall prove in the winding-up of the Company to the maximum extent permitted by law for all sums due or to fall due to them respectively from the Company and shall exercise all rights of set-off and generally do all such other acts and things as may be available to them in order to obtain the maximum receipts and recoveries.

12.3 To the extent that any or all of the Shareholders do not receive satisfaction in full in the winding-up of the Company of all sums due or to fall due to them the aggregate shortfall between all sums due or to fall due to the Shareholders and all amounts actually recovered by the Shareholders from the Company or its liquidator (whether by direct payment or the exercise of any right of set-off or otherwise) shall be calculated and apportioned between the Shareholders in the same proportions as the Shareholders hold Shares at the time of the determination. The Shareholders shall make such contributions to each other as are necessary to procure that the Shareholders bear the aggregate amount of such shortfall in such proportions.

13 Miscellaneous

Confidentiality and Freedom of Information
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(a) During the term of this Agreement and after termination or expiry of the Agreement for any reason whatsoever, the Receiving Party (as defined in sub-clause(e)) shall:

(i) keep Confidential Information (as defined in sub-clause (e)) confidential;

(ii) not disclose Confidential Information to any other person other  than with the written consent of the Disclosing Party (as defined in sub-clause (e)) or in accordance with sub-clauses (b) to (d); and

(iii) not use Confidential Information for any purpose other than the performance of its obligations under this Agreement and the other Project Documents.

(b) During the term of this Agreement, the Receiving Party may disclose Confidential Information to its employees, contractors, sub-contractors, agents and advisers under conditions of confidentiality in each case to the extent that it is reasonably necessary for the purposes of this Agreement, or any other Project Document and may disclose Confidential Information to its funders, prospective funders, prospective shareholders of the Company or prospective purchasers of its assets under conditions of confidentiality.  In each case the permitted recipient of such Confidential Information shall be known as a Recipient.

(c) The Receiving Party shall so far as practicable procure that each Recipient is made aware of and complies with all the Receiving Party’s obligations of confidentiality under this Agreement as if the Recipient were a party to this Agreement.

(d) The obligations contained in sub-clauses (a) to (c) shall not apply to any Confidential Information which:

(i) is at the date of this Agreement in, or at any time after the date of this Agreement comes into, the public domain other than through a breach of this Agreement by the Receiving Party or any Recipient;

(ii) can be shown by the Receiving Party to the reasonable satisfaction of the Disclosing Party to have been known by the Receiving Party before disclosure by the Disclosing Party to the Receiving Party;

(iii) subsequently comes lawfully into the possession of the Receiving Party from a third party; or

(iv) is required by Law or a regulatory authority or body or any Government Department or by the Project Documents to be disclosed.

(e) For the purposes of this clause 13.1, Confidential Information means all information of a confidential nature disclosed (whether in writing, verbally or by any other means and whether directly or indirectly) by one party (the Disclosing Party) to another party (Receiving Party) whether before or after the date of this Agreement including, without limitation, any information relating to the Disclosing Party’s, operations, processes, plans or intentions, know-how, design rights, trade secrets, market opportunities and business affairs.

Freedom of Information 

(f) The parties acknowledge that the Local Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and the Company shall facilitate the Local Authority’s compliance with its Information disclosure requirements pursuant to the same in the manner provided for in sub-clauses (f) to (m) (inclusive) below.  For the purpose of sub-clauses (f) to (m) (inclusive) only Information has the meaning given under Section 84 of the FOIA.

(g) Where the Local Authority receives a Request for Information in relation to Information that the Company is holding on its behalf the Local Authority shall transfer to the Company such Request for Information that it receives as soon as practicable and in any event within [five] Business Days of receiving a Request for Information and the Company shall: 

(i) provide the Local Authority with a copy of all such Information in the form that the Local Authority requires as soon as reasonably practicable and in any event within [ten] Business Days (or such other period as the Local Authority may acting reasonably specify) of the Local Authority’s request; and

(ii) provide all necessary assistance as reasonably requested by the Local Authority in connection with any such Information, to enable the Local Authority to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations.

(h) Following notification under sub-clause (g) and up until such time as the Company has provided the Local Authority with all the Information specified in sub-clause (g)(ii), the Company may make representations to the Local Authority  as to whether or not or on what basis Information requested should be disclosed, and whether further information should reasonably be provided in order to identify and locate the information requested, provided always that the Local Authority shall be responsible for determining at its absolute discretion:

(i) whether the Information is exempt from disclosure under the FOIA and the Environmental Information Regulations;

(ii) whether the Information is to be disclosed in response to a Request for Information, 

and in no event shall the Company respond directly or allow its subcontractors to reply directly to a Request for Information unless expressly authorised to do so by the Local Authority. 

(i) The Company shall ensure that all Information held on behalf of the Local Authority is retained for disclosure for at least [six] years from the date it is required and shall permit the Local Authority to inspect such Information as requested from time to time. 

(j) The Company shall transfer to the Local Authority any Request for Information received by the Company as soon as practicable and in any event within two Business Days of receiving it.

(k) The Company acknowledges that any lists provided by it listing or outlining Confidential Information, are of indicative value only and that the Local Authority may nevertheless be obliged to disclose Confidential Information in accordance with sub-clause (i) above.

(l) In the event of a request from the Local Authority pursuant to sub-clause (g), the Company shall as soon as practicable, and in any event within five Business Days of receipt of such request, inform the Local Authority of the Company's estimated costs of complying with the request to the extent these would be recoverable if incurred by the Local Authority under section 12(1) of the FOIA and the Fees Regulations.  Where such costs (either on their own or in conjunction with the Local Authority’s own such costs in respect of such Request for Information) will exceed the appropriate limit referred to in Section 12(1) of the FOIA and as set out in the Fees Regulations the Local Authority shall inform the Company in writing whether or not it still requires the Company to comply with the request and where it does require the Company to comply with the request the 10 Business Days period for compliance shall be extended by such number of additional days for compliance as the Local Authority is entitled to under Section 10 of the FOIA. In such case, the Local Authority shall notify the Company of such additional days as soon as practicable after becoming aware of them and shall reimburse the Company  for  such costs as the Company incurs in complying with the request to the extent the Local Authority is itself entitled to reimbursement of such costs in accordance with its own FOIA policy from time to time.

(m) The Company acknowledges that (notwithstanding the provisions of clause 13.1) the Local Authority may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the Freedom of Information Act 2000 (the Code), be obliged under the FOIA, or the Environmental Information Regulations to disclose Information concerning the Company or the Services:

(i) in certain circumstances without consulting with the Company, or

(ii) following consultation with the Company and having taken their views into account.

Provided always that where sub-clause (m)(i) applies, the Local Authority shall, in accordance with the recommendations of the Code, draw this to the attention of the Company prior to any disclosure.

Governing Law and Jurisdiction
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(n) This Agreement shall be considered as a contract made in England and Wales and shall be subject to the laws of England and Wales.

(o) Subject to the provisions of clause 11 (Disputes), the parties agree that the courts of England and Wales shall have exclusive jurisdiction to hear and settle any action, suit, proceeding or dispute in connection with this Agreement and irrevocably submit to the jurisdiction of those courts.

Further assurance
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Each party will:

(p) execute any document and do any thing; and

(q) use all reasonable endeavours to procure that any third party (where necessary) executes any deed or document and does any thing,

reasonably necessary to implement the terms of this Agreement.

Costs
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Each party shall bear its own costs in relation to the drafting, negotiating and implementation of the Project Documents.


Insurance
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(r) The Company shall take out and maintain with reputable insurers all insurances required to be maintained by law and such other prudent insurances against such risks as are normally insured against by businesses carrying on activities similar to those of the Company and (without prejudice to the generality of the foregoing) shall insure its assets of an insurable nature for their full replacement or reinstatement value. The Company shall comply with its obligations under the Project Documents in respect of insurance.

(s) The Company shall take out and maintain appropriate directors and officers liability insurance.

Assignment
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(t) This Agreement, shall be binding on, and shall enure to the benefit of, each of the parties and their respective successors. In the case of a Local Authority its successors shall include any person to whom the Secretary of State for Children, Schools and Families transfers the property, rights and obligations of the Local Authority.

(u) No party shall assign, transfer, sub‑contract or otherwise dispose of any interest in this Agreement.

Entire agreement 
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Except where expressly provided otherwise in this Agreement, this Agreement constitutes the entire agreement between the parties in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject of this Agreement.


Notices

(v) All notices under this Agreement shall be in writing and all certificates, notices or written instructions to be given under the terms of this Agreement shall be served by sending the same by first class post, facsimile or by hand, leaving the same at:

	If to the Local Authority
	

	For the attention of
	

	Address
	

	Fax number
	

	If to BSFI
	

	For the attention of
	David Lindsay

	Address
	Fifth Floor, 8-10 Great George Street, London SW1P 3AE

	Fax number
	020 7273 0002

	If to PfS
	

	For the attention of
	Paul Milner

	Address
	Fifth Floor, 8-10 Great George Street, London SW1P 3AE

	Fax number
	020 7273 0002

	If to PSP
	

	For the attention of
	

	Address
	

	Fax number
	

	If to the Company
	

	For the attention of
	

	Address
	

	Fax number
	


(w) Any party to this Agreement may change its nominated address or facsimile number by prior notice to the other parties.

(x) Notices given by post shall be effective upon the earlier of (i) actual receipt, and (ii) five (5) Business Days after mailing.  Notices delivered by hand shall be effective upon delivery.  Notices given by facsimile shall be deemed to have been received where there is confirmation of uninterrupted transmission by a transmission report and where there has been no telephonic communication by the recipient to the senders (to be confirmed in writing) that the facsimile has not been received in legible form:

(i) within two (2) hours after sending, if sent on a Business Day between the hours of 9am and 4pm; or

(ii) by 11am on the next following Business Day, if sent after 4pm, on a Business Day but before 9am on that next following Business Day. 

Contracts (Rights of Third Parties) Act 1999

13.2 It is agreed for the purposes of the Contracts (Rights of Third Parties) Act 1999 that this Agreement is not intended to, and does not, give to any person who is not a party to this Agreement any rights to enforce any provisions contained in this Agreement.

Waiver – no waiver unless in writing

13.3 Any relaxation, forbearance, indulgence or delay (together “indulgence") of any party in exercising any right shall not unless made in writing, be construed as a waiver of the right and shall not affect the ability of that party subsequently to exercise that right or to pursue any remedy, nor shall any indulgence constitute a waiver of any other right (whether against that party or any other person).

Severability

13.4 If any provision of this Agreement shall be declared invalid, unenforceable or illegal by the courts of any jurisdiction to which it is subject, such provision may be severed and such invalidity, unenforceability or illegality shall not prejudice or affect the validity, enforceability or legality of the remaining provisions of this Agreement.

No partnership or agency
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(a) Nothing in this Agreement shall be construed as creating a partnership.

(b) No party shall be deemed to be, an agent of any other party and no party shall hold itself out as having authority or power to bind any other party in any way.

Amendments
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This Agreement may not be varied except by an agreement in writing signed by duly authorised representatives of the parties.

Executed as a deed by the parties or their duly authorised representatives on the date of this Agreement.

17 The common seal of 
)

[LOCAL AUTHORITY]                                         
)

was hereunto affixed in the presence
)
                               Seal
of:
)



…………………………………………



Signature of duly authorised officer



…………………………………………



Full name (BLOCK CAPITALS)



…………………………………………



Position/title

Executed and delivered as a DEED by
)

BUILDING SCHOOLS FOR THE FUTURE
)

INVESTMENTS LLP
)

acting by its duly authorised attorney:
)




…………………………………………



Signature of attorney




…………………………………………



Name of attorney



(BLOCK CAPITALS)

In the presence of:

Witness Signature:

Name:

Address

Executed and delivered as a DEED by
)

PARTNERSHIPS FOR SCHOOLS LIMITED
)

acting by its duly authorised attorney:
)




…………………………………………



Signature of attorney




…………………………………………



Name of attorney



(BLOCK CAPITALS)

In the presence of:

Witness Signature:

Name:

Address

[Executed and delivered as a DEED by
)

[LEP] LIMITED
)

acting by its duly authorised signatories:
)




…………………………………………



Director




…………………………………………



Director/ Secretary*]
OR
[Executed and delivered as a DEED by
)
[LEP] LIMITED
)
acting by its duly authorised signatories:
)



…………………………………………


Director]18
In the presence of:
Witness Signature:
Name:
Address
Schedule  LISTNUM \l 1 SchdNumTemplate  
Definitions and Interpretation

1 Definitions
1.1 In this Agreement, unless the context otherwise requires:

Act means the Companies Acts 1985 to 1989.  References to any particular provision of the Companies Act 1985 include any statutory modification or re-enactment of that provision for the time being in force and any of the provision(s) of the Companies Act 2006 Act (and its related commencement orders) which replace(s) the same (with or without modification);

A Director has the meaning given in sub-clause 5.1(a)(i);

A Shares means the A Shares referred to in Schedule 2 together with any further shares issued from time to time pursuant to clause 4 and classified as A Shares or which, on transfer, are reclassified as A Shares;

A Shareholder means the holder[s] of the A Shares from time to time;1819
Annual Budget means the annual budget forming part of the Business Plan; 

Appointing Shareholder has the meaning given in clause 5.3(a);

Area has the meaning given in the Strategic Partnering Agreement;

Articles means the articles of association of the Company in the format set out in Schedule 7 as amended from time to time;

Associate1920 means in relation to any company:

(a)
any company of which such company is a subsidiary;

(b)
any subsidiary of such company; or

(c)
any other subsidiary of such company’s holding company

and Associated shall be construed accordingly;

Auditors means the auditors for the time being of the Company;

B Director has the meaning given in sub-clause 5.1(a)(ii);

B Shareholder means the holder of the B Shares from time to time;

B Shares means the B Shares referred to in Schedule 2 together with any further shares issued from time to time pursuant to clause 4 and classified as B Shares or which, on transfer, are reclassified as B Shares;

Board means the board of directors of the Company for the time being;

BSF has the meaning given in Recital A;

BSFI Group means:

(a)
BSFI, PUK, PfS, HM Treasury, DCSF or any UK government department or public body and each subsidiary (from time to time) of BSFI, PUK, PfS, HM Treasury, DCSF or any UK government department or public body; and
(b) 
any holding company or parent undertaking or subsidiary undertaking of (a) above; and 
(c)  
any fund, partnership or limited partnership managed and advised by BSFI;by any of (a) to (b) above and/or in which any of them have an interest. 
Business means the business of the Company as described in clause 3.1 and all matters reasonably ancillary to any such matters;

Business Day means a day other than a Saturday, Sunday or a bank holiday in England;

Business Plan means the plan referred to in clause 8.1(a) as the same may be varied or updated from time to time in accordance with the provisions of clause 8;

C Director has the meaning given in sub-clause 5.1(a)(iii);

C Shareholder means the holder of the C Shares from time to time;
C Shareholder Debt has the meaning given in clause 9.4(a);
C Shares means the C Shares referred to in Schedule 2 together with any further shares issued from time to time pursuant to clause 4 and classified as C Shares or which, on transfer, are reclassified as C Shares;

Chairman means such independent non-executive Director as may be appointed from time to time pursuant to clause 5.4 (Independent non-executive Chairman);

Claim has the meaning given in clause 6.8(a)(iii);

Commencement Date means the date on which this Agreement commences in accordance with clause 2.2;

Confidential Information has the meaning given in sub-clause 13.1(e);

Connected Party means, in relation to any Shareholder, any Associate, employee, director or authorised representative of that Shareholder;

Consents means all permissions, consents, approvals, planning permissions, certificates, permits, licences, statutory agreements and authorisations required by Law, and all necessary consents and agreements from any third parties needed to carry out the Business in accordance with this Agreement;

Data Sheet means the document in the Agreed Form comprising Annexure 1 containing details about the Company and any Project Companies in respect of the Initial Project, including, inter alia, subscriptions by the parties for Shares and details of any Shareholder Debt advanced to the Company, directors details and other administrative matters;

Deadlock has the meaning given in clause 11.2;

Deadlock Date has the meaning given in clause 11.2;

Deed of Adherence means a deed in substantially the same form as the draft set out at Schedule 4;

Deemed Transfer Notice has the meaning given in the Articles;

Defaulting Member has the meaning given in clause 9.2;

Director means a director of the Company for the time being;

Disclosing Party has the meaning given in sub-clause 13.1(e);

Dispute shall have the meaning given in clause 11.1;

Draft Business Plan has the meaning given in sub-clause 8.1(b);

Educational Services has the meaning given in the Strategic Partnering Agreement;

Environmental Information Regulations means the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such regulations;
Expert has the meaning given in clause 11.3;

Fees Regulations means The Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004;
Founder Shareholder means a Shareholder who entered into this Agreement on the date hereof;

FOIA means the Freedom of Information Act 2000 and any subordinate legislation (as defined in Section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such Act;

Funding Agreements has the meaning given in the Strategic Partnering Agreement;

HoldCo means ( (Company number ();

Indebtedness means any obligation for the payment or repayment of money, whether joint or several, actual or contingent, in respect of:

(a)
moneys borrowed or raised (including the capitalised value of obligations under financial leases and hire purchase agreements and deposits), debit balances at bank accounts and interest and other charges thereon or in respect thereof;

(b)
any liability under any debenture, bond, note, loan note, loan stock, commercial paper or other security or under acceptance or documentary credit, bill discounting or note purchase facilities; 

(c)
any liability in respect of the deferred acquisition cost of property, assets or services to the extent payable after the time of acquisition or possession thereof by the party liable;

(d)
any guarantee, indemnity or other assurance against financial loss in respect of any of the indebtedness specified in this definition;

(e)
any cost or liability under any interest rate or currency hedging agreement; and

(f)
any other transaction having the commercial effect of the borrowing or raising of money;

Information has the meaning given under Section 84 of the Freedom of Information Act 2000;
Initial PFI Project Agreement means the PFI Project Agreement (as defined in the Strategic Partnering Agreement) in relation to the Initial Project entered into on or about the date of this Agreement;

Initial Project means the ( schools at ( which are the subject of the Initial Project Agreements;

Initial Project Agreements has the meaning given in the Strategic Partnering Agreement;

Initial Project Company means ( (Company number ();

Instruction to Sell Notice has the meaning given in clause 9.5;

Investment has the meaning given in clause 9.5;

Law has the meaning given in the Strategic Partnering Agreement;

Lock In Period has the meaning given in clause 9.7(d):

Management Services Agreement means the agreement to be entered into between the Company and any Project Company in accordance with clause 7.2(b);

Majority Shareholders has the meaning given in clause 6.2;

Material Default means the occurrence of an SPA Material Default as defined in clause 13.6 of the Strategic Partnering Agreement;

Memorandum means the memorandum of association of the Company;

New Project has the meaning given in the Strategic Partnering Agreement;

New Shareholder has the meaning given in sub-clause 2.1(b);

Observer has the meaning given in clause 5.6(a);

Offer to Allot has the meaning given in sub-clause 4.2(l);

Original Meeting has the meaning given in sub-clause 6.3(b);

Other Directors has the meaning given in sub-clause 6.3(b);

Outgoing Director has the meaning given in sub-clause 5.3(a);

Outgoing Shareholder has the meaning given in sub-clause  5.3(b);

Project Agreement means each and any contract(s) to be entered into for the delivery of works, services and ICT as awarded pursuant to the Strategic Partnering Agreement including PFI Project Agreements, D&B Contracts, FM Contracts and ICT Contracts (as such terms are defined in the Strategic Partnering Agreement);

Project Company means:

(a) any company established to enter into a Project Agreement which the Company owns shares in either directly or indirectly through a HoldCo (as defined in (b) below); and/or

(b) any company (HoldCo) that the Company owns shares in that is a holding company of a company established to enter into a Project Agreement (excluding the Company and any holding company of the Company);

Project Company Lock In Period has the meaning given in clause 9.7(c);

Project Documents means this Agreement, the Strategic Partnering Agreement, the Supply Chain Agreements, the Funding Agreements, the Management Services Agreements, the Project Agreements and the Partnering Service Agreements (as defined in the Strategic Partnering Agreement);

Receiving Party has the meaning given in sub-clause 13.1(e);

Recipient has the meaning given in sub-clause 13.1(b);

Related Party Contract has the meaning given in sub-clause 6.9(a);

Relevant Default has the meaning given in clause 9.3;

Requests for Information shall have the meaning set out in the FOIA or the Environmental Information Regulations as relevant;

Reserved Matters has the meaning given in clause 7.2(a)(i);

Responsible Shareholder has the meaning given in clause 9.3;

Sale Agent has the meaning given in clause 9.5;

Second Consideration Period has the meaning given in clause 11.1;

Services has the meaning given in the Strategic Partnering Agreement;

Shareholder Debt means any Indebtedness advanced or otherwise made available to the Company by a Shareholder or an Associate of a Shareholder; 

Shareholder Loan Agreement means, where Shareholder Debt has been advanced or otherwise made available to the Company, the agreement between the Company and the relevant Shareholder(s) setting out the terms on which that Shareholder Debt has been advanced or otherwise made available to the Company;

Shareholders means the parties hereto (excepting the Company and PfS) and such other persons who may become shareholders in the Company from time to time as permitted by this Agreement and the Articles and Shareholder means any one of them;

Shareholder’s Group means: 

(a)
in relation to a Shareholder which is a company, the Shareholder and each of its Associates; and

(b)
in the case of BSFI each Associate of BSFI and each member of the BSFI Group;

Shares means issued shares in the capital of Company of any class;

Stage 2 Approval means Stage 2 Approval as the term is defined in Schedule 3 to the Strategic Partnering Agreement;

Strategic Partnering Agreement means the strategic partnering agreement dated on or around the date of this Agreement to be entered into between the Local Authority and the Company;

Suitable Third Party means any person who is not an Unsuitable Third Party;

Supply Chain Agreement has the meaning given in the Strategic Partnering Agreement;

Supply Chain Member has the meaning given in the Strategic Partnering Agreement;

Transfer Notice has the meaning given in the Articles;

Unsuitable Third Party means either:

(a)
any person who has a material interest in the production, distribution or sale of tobacco products, alcoholic drinks and/or pornography;

(b)
any person whose activities are, in the reasonable opinion of the A and B Shareholders, incompatible with the provision of Educational Services; or

(c)
any person whose activities, in the reasonable opinion of the A and B Shareholders, pose or could pose a threat to national security.

 LISTNUM \l 2 
Interpretation

This Agreement shall be interpreted according to the following provisions, unless the context requires a different meaning:

(c) The headings and marginal notes and references to them in this Agreement shall be deemed not to be part of this Agreement and shall not be taken into consideration in the interpretation of this Agreement.

(d) Except where the context expressly requires otherwise, references to clauses, sub-clauses, paragraphs, sub‑paragraphs, parts and Schedules are references to clauses, sub-clauses, paragraphs, sub‑paragraphs and parts of and Schedules to this Agreement and references to Sections, Appendices and Attachments (if any) are references to Sections, Appendices and Attachments to or contained in this Agreement.
(e) The Schedules to this Agreement are an integral part of this Agreement and a reference to this Agreement includes a reference to the Schedules. In the event of any inconsistency between the provisions of the body of this Agreement and the Schedules, the body of this Agreement shall take precedence.

(f) Words importing persons shall, where the context so requires or admits, include individuals, firms, partnerships, trusts, corporations, governments, governmental bodies, authorities, agencies, unincorporated bodies of persons or associations and any organisations having legal capacity.  

(g) Where the context so requires words importing the singular only also include the plural and vice versa and words importing the masculine shall be construed as including the feminine or the neuter or vice versa.

(h) The language of this Agreement is English.  All correspondence, notices, and information shall be in English. 

(i) References to any Law are to be construed as references to that Law as from time to time amended or to any Law from time to time replacing, extending, consolidating or amending the same. 

(j) References to a public organisation shall be deemed to include a reference to any successor to such public organisation or any organisation or entity which has taken over either or both the functions and responsibilities of such public organisation. 

(k) The words in this Agreement shall bear their natural meaning.  The parties have had the opportunity to take legal advice on this Agreement and no term shall, therefore, be construed contra proferentem.

(l) Reference to parties means the parties to this Agreement and references to a party mean one of the parties to this Agreement.

(m) In construing this Agreement, the rule known as the ejusdem generis rule shall not apply nor shall any similar rule or approach to the construction of this Agreement and accordingly general words introduced or followed by the word other or including or in particular shall not be given a restrictive meaning because they are followed or preceded (as the case may be) by particular examples intended to fall within the meaning of the general words.

(n) Not used.

(o) Reference to a document being in Agreed Form is a reference to the form of the relevant document agreed between the parties and for the purpose of identification initialled by each of them or on their behalf.

(p) Where this Agreement states that an obligation shall be performed no later than or within or by a stipulated date or event which is a prescribed number of Business Days after a stipulated date or event the latest time for performance shall be noon on the last Business Day for performance of the obligations concerned.

(q) A reference to a subsidiary or holding company is to be construed in accordance with section 736 of the Companies Act 1985.2021
(r) In the event of conflict between the terms of this Agreement and the Articles, the terms of this Agreement shall prevail and, in the event of such conflict, the Shareholders shall procure at the request of any of the Shareholders such modification to the Articles as shall be necessary to remedy such conflict.

(s) A person, being a company, shall be controlled by another person if that other person owns a majority of the voting equity of that person or controls the majority of the votes at meetings of the board of directors of that person.

Schedule  LISTNUM \l 1 SchdNumTemplate  
Details of the Company

	Name:
	

	Registered Office:
	

	Registered Number:
	

	Shareholders:

	The Local Authority - [ ( ] A Shares

BSFI - [ ( ] B Shares

PSP - [ ( ] C Shares

	Directors:

	

	Initial Directors:2122
	

	Secretary:
	





:

Schedule  LISTNUM \l 1 SchdNumTemplate  
Agreed Form Business Plan (see clause 8)
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Deed of Adherence

THIS DEED OF ADHERENCE is made the       day of                        200(
BY ( of ( (Covenantor) in favour of the persons whose names are set out in the Schedule to this Deed and is supplemental to the shareholders’ agreement dated ( 200 ( made by (1) [BSFI], (2) [the Company], (3) [PSP], (4) [Local Authority] (Shareholders’ Agreement).

Terms defined in the Shareholders’ Agreement shall bear the same meanings herein.

It is agreed

1 In consideration of the Covenantor being accepted as a party for the purposes of the
Shareholders’ Agreement by the parties thereto, as from [insert date] the Covenantor
hereby confirms that it shall be a party to the Shareholders’ Agreement as a Shareholder
and agrees to be bound by all of the relevant provisions of the Shareholders’ Agreement
as if it had been an original party thereto.
2 This Deed is governed by English law.
In witness whereof this Deed has been executed by the Covenantor and is intended to be
and is hereby delivered on the date first above written
SCHEDULE

[Parties to Shareholders' Agreement including those who have executed earlier deeds of adherence].
Schedule  LISTNUM \l 1 SchdNumTemplate  
Letter of Appointment of a Nominated Director

[on the headed notepaper of the Company]


[name and address of Nominated Director]

[Date]

Dear

( Limited (the "Company")

3 This letter contains the terms which we have discussed and agreed for your appointment as a director of the Company, as [a][the] Nominated Director of (.  Your appointment is made pursuant to and is subject to the terms and conditions set in the Shareholders' Agreement dated ( and made between, amongst others, ( (Shareholders) (Shareholders Agreement).

4 No fee will be paid to the Shareholder nominating you as a director in respect of your services as a director of the Company. You will not be entitled to any fees or remuneration save as expressly agreed in writing.

5 You will be expected to attend the Board Meetings and General Meetings of the Company. You will receive details of all such meetings in advance.

6 You will not, whether during the appointment or after its termination, except in the proper course of your duties or as required by law, use or divulge, and shall use all reasonable endeavours to prevent the use or disclosure of, any trade or business secrets or any information concerning the business or finances of the Company or of any dealings, transactions, or affairs of the Company or any client, customer or supplier of the Company which comes to your knowledge during the course of this appointment and will comply with the provisions of clause 13.1 (Confidentiality and Freedom of Information) of the Shareholders Agreement as if it applied to you. You will, however, be entitled to disclose information to the Shareholder appointing you as permitted under the Shareholders Agreement.

7 The appointment will automatically cease in relation to the Company in the event that:

(a) you resign as a director; or 

(b) upon the lodgement or delivery of a notice from the Shareholder(s) in accordance with Article 16.4 of the Articles of Association removing you from office in relation to the Company; or

(c) in accordance with the terms of the Shareholder's Agreement where the Shareholder(s) nominating you as a director cease(s) to hold any shares in the Company.  

Without limitation to (a) to (c) above, in signing this letter, you acknowledge that your office is subject to the terms of the Shareholders' Agreement and the Company's Articles of Association and may be determined as permitted under the terms of the Shareholders' Agreement and such Articles and that upon such termination you will vacate office in relation to the Company forthwith without raising any claim whatsoever against the Company in relation to your vacation of office (otherwise than in respect of any properly incurred and unpaid expenses due to you up to the date you vacate your office).

8 On termination of your appointment, you agree that you will promptly return to the Company Secretary all papers and property of the Company which are in your possession or under your control.

Please indicate your acceptance and acknowledgement of these terms by signing the attached copy and returning it to me. I look forward to seeing you at our next Board meeting.

Yours sincerely

..................................................
Signatory, duly authorised

for and on behalf of the Company

I agree to and acknowledge the terms and conditions set out above relating to my appointment as director of ( Limited.

Signed

Dated

Schedule  LISTNUM \l 1 SchdNumTemplate  
The Sale Agent

9 In this Schedule 6 (subject to paragraph 8): 
Investment means the Defaulting Member’s Shares and any C Shareholder Debt

Qualifying Bid means a bid for the entire Investment which: 

(a) is accompanied by each of the following:

(i) an acknowledgement addressed to each of the holders of A and B Shares to the effect that the bidder has carried out its own due diligence and in offering to purchase the Investment has not relied on (and an undertaking that it will not rely on) any warranty, statement, undertaking or representation (whether negligent or innocent) made by or on behalf of any holder of A or B Shares; 

(ii) a confirmation that if its bid is successful it will enter a Deed of Adherence and pay the Sale Agent’s fees;

(iii) a confirmation of funding for the purchase of the Investment and its ability to complete the payment for and the transfer of the Investment within the time period specified in paragraph 6; and

(b) is from a Suitable Third Party which is not Associated with the C Shareholder or any shareholder in the C Shareholder.

10 If the parties are unable to agree on the identity of the Sale Agent within twenty (20) Business Days of the issue of the Instruction to Sell Notice (as defined in clause 9.5 of this Agreement), the Sale Agent shall thereafter be appointed on the application of any party by the President of the Institute of Chartered Accountants in England and Wales with the party making the application requesting that the appointment be made within twenty (20) Business Days of the date the party makes the application referred to.
11 The Defaulting Member shall provide the Sale Agent with all such information as he may request in relation to the Investment and the Sale Agent shall invite tenders from Suitable Third Parties to purchase the Investment.
12 The Defaulting Member and the Sale Agent shall comply with the Financial Services and Markets Act 2000 and all other legislation which may apply from time to time in relation to the offer for sale of the Investment.
13 The Defaulting Member shall take all necessary action to ensure that the Investment has the widest possible market, and shall not do anything which might limit the number of potential bidders for the Investment and shall ensure that it has provided all necessary information to the Sale Agent to enable the Sale Agent to offer the Investment for sale within fifteen (15) Business Days of the appointment of the Sale Agent.
14 The Defaulting Member shall accept the highest Qualifying Bid which is received by the Sale Agent (with the relevant Suitable Third  Party being referred to as the Purchaser) by the end of sixty (60) Business Days from the Instruction to Sell Notice (the Closing Date) and shall take all steps necessary to complete the transfer of its Shares and any C Shareholder Debt to the Purchaser within ten (10) Business Days of the Closing Date. 
15 Should the Purchaser fail to complete the transfer of the Shares and any C Shareholder Debt to the Purchaser within ten (10) Business Days of the Closing Date then the Sale Agent shall remarket the Investment and the  procedure referred to paragraphs 3 to 7 shall be followed until either the Investment has been sold to a purchaser or no Qualifying Bid is received by the relevant Closing Date.
16 Notwithstanding the provisions of paragraphs 1 to 7, the Sale Agent shall also invite tenders (Reserve Tenders) from Suitable Third Parties for any C Shareholder Debt only2223 and the provisions of paragraphs 1 to 7 shall apply mutatis mutandis as if references to the "Investment" were in each case solely to the C Shareholder Debt and subject to the variations in this paragraph 8.  If:

(a) the aggregate consideration offered pursuant to a Qualifying Bid comprising a Reserve Tender (a Reserve Bid) is greater than under the highest Qualifying Bid which is not a Reserve Bid (or no Qualifying Bid is received which is not a Reserve Bid), then the Reserve Bid shall be accepted by the Defaulting Member and the sale and transfer of the C Shareholder Debt shall be effected in accordance with the provisions of paragraphs 1 to 7.

(b) Where a Reserve Bid is accepted pursuant to sub-paragraph (a) in relation to the C Shareholder Debt then, in relation to the Defaulting Member's Shares, the provisions of clause 9.6 shall apply in relation to the Defaulting Member's Shares and the Local Authority shall be entitled to give written notice under clause 9.6.
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The Articles of Association of the Company


Dated





 200(
COMPANIES ACTS 1985 AND 2006

ARTICLES OF ASSOCIATION

of

( LEP LIMITED
	Changes are due to be made in relation to the memorandum of association by Part 2 of the Companies Act 2006.  However, this does not come into force until 1 October 2009.

Section 8 of the Companies Act 2006 replaces Section 2 of the Companies Act 1985.  It retains the current requirement that individuals who wish to form a company must subscribe their names to the memorandum, but this is all it will state. 

The memorandum is designed to show the nature of the Company at the time of incorporation only.

Once in force provisions contained in the memorandum of association which are of a kind not contained within Section 8 of the 2006 Act will be treated as provisions contained in the articles of association (Section 28 of the Companies Act 2006).

Existing companies will therefore be able to alter or update provisions in their constitution which are currently set out in their memorandum by amending their articles.


THE COMPANIES ACT 2006

PRIVATE COMPANY LIMITED BY SHARES

ARTICLES OF ASSOCIATION

OF

 [LEP] LIMITED

(Adopted by Special Resolution passed on ( 200()

2 Definitions and interpretation
2.1 In these Articles Table A means Table A in the Schedule to the Companies (Tables A to F) Regulations 1985 as amended by the Companies (Tables A to F) (Amendment) Regulations 1985, the Companies Act 1985 (Electronic Communications) Order 2000, (Tables A to F) (Amendment) Regulations 2007 and the Companies (Table A to F) (Amendment) (No.2) Regulations 2007.  Save as otherwise specifically provided in these Articles, words and expressions which have particular meanings in Table A shall have the same meanings in these Articles.2324
2.2 References to the CA 1985 and CA 2006 are to the Companies Act 1985 and the Companies Act 2006 respectively.

2.3 In these Articles, Act means the Companies Act 1985 as amended prior to adoption of these including any statutory modification or re-enactment thereof for the time being in force and the provisions of the Companies Act 2006 for the time being in force.

2.4 References to the Companies Acts are to the CA 1985 and the CA 2006 in each case the extent to which the provisions of the same are for the time being in force.

2.5 References in these Articles and in Table A to writing shall be construed as including references to any method of representing or reproducing words in a legible and non-transitory form.

2.6 In these Articles:

Articles means these Articles of Association 

BSFI Group means:

(a)
BSFI, PUK, PfS, HM Treasury, DCSF or any UK government department or public body and each subsidiary (from time to time) of BSFI, PUK, PfS, HM Treasury, DCSF or any UK government department or public body and;
(b) 
any holding company or parent undertaking or subsidiary undertaking of (a) above; and 
(bc)  
any fund, partnership or limited partnership managed and advised by BSFIby any of (a) to (b) above and/or in which any of them have an interest
Chairman means such independent non-executive Director as may from time to time be appointed by the shareholders
Deed of Adherence means a deed of adherence to a shareholders agreement relating to the Company existing at the relevant time (if any) in such form as the shareholders shall agree
investment fund means any arrangement constituting a collective investment scheme for the purpose of section 75 Financial Services Act 1986 (as amended or re-enacted for the time being) or which would constitute such a scheme if it did not fall within an exemption or exclusion to that section  
a member of the same group means, in relation to a body corporate, any other body corporate which is for the time being a holding company of that body corporate or a subsidiary of that body corporate or a subsidiary of any holding company of which that body corporate is also a subsidiary and, in addition in relation to BSFI, any member of the BSFI Group
Member means a registered holder of shares in the Company
Market Value has the meaning given in Article 8.4(b)(ii)
Permitted Transfer means any transfer of shares permitted under Article 7 and
Valuers means the auditors of the Company unless:
(a)
a report on Market Value is to be made pursuant to a Deemed Transfer Notice and, within 21 days after the date of the Deemed Transfer Notice, the Vendor notifies the Board in writing that it objects to the auditors making that report or

(b)
the auditors decline an instruction to report on Market Value

when the valuers for the purpose of that report shall be a firm of chartered accountants agreed between the Vendor and the Board (the Board, for the purposes of this definition, shall exclude any directors appointed by the Vendor) or, in default of agreement within 20 Business Days after the event referred to in (a) or (b) above, appointed by the President of the Institute of Chartered Accountants in England and Wales on the application of the Vendor or the Board
2.7 Headings in these Articles are for convenience only and shall not affect the interpretation hereof.

3 Adoption of Table A

3.1 The Regulations contained in Table A shall, except where they are modified or excluded by these Articles or are inconsistent herewith, apply to the Company and, subject to any such modifications, exclusions or inconsistencies, shall together with these Articles constitute the articles of association of the Company to the exclusion of any other regulations set out in any statute or in any statutory instrument or other subordinate legislation.

3.2 Regulations 2, 8 to 22 (inclusive), 24, 26, 32 to 34 (inclusive), 35, 40, 41, 54, 57, 58, 60, 61, 62, 64 to 69 (inclusive), 76 to 79 (inclusive), 88 to 90 (inclusive), 91, 94, 110, 112 and 115, of Table A shall not apply to the Company.2425
4 Share capital

4.1 The share capital of the Company at the date of adoption of these Articles is £(  divided into ( A shares of £1 each (A shares) and ( B shares of £1 each (B shares),and ( C shares of £1 each (C shares).

4.2 Except as otherwise provided in these Articles, the A shares, B shares and the C shares shall rank pari passu in all respects but shall constitute separate classes of share.

4.3 No variation of the rights attaching to any class of shares shall be effective except with:

(a) the consent in writing of the holders of not less than three-quarters in nominal value of the issued shares of the relevant class; or

(b) the sanction of a special2526 resolution passed at a separate general meeting of the holders of the shares of the relevant class. To any such separate general meeting all the provisions of these Articles as to general meetings of the Company shall mutatis mutandis apply, but so that the necessary quorum shall be one holder of the relevant class present in person or by proxy and holding or representing not less than one-third in nominal value of the issued shares of the relevant class, that every holder of shares of the class shall be entitled on a poll to one vote for every such share held by him and that any holder of shares of the class present in person or by proxy or (being a corporation) by a duly authorised representative may demand a poll. For the purpose of this Article one holder present in person or by proxy or (being a corporation) by a duly authorised representative may constitute a meeting.

4.4 Each of the following shall be deemed to constitute a variation of the rights attached to each class of shares:

(a) any alteration in the memorandum of association of the Company or these Articles;

(b) any increase or reduction or other alteration in the authorised or issued share capital of the Company or any of the rights attaching to any share capital; and

(c) any resolution to put the Company into liquidation.

5 Allotment of shares

Shares which are comprised in the authorised share capital with which the Company is incorporated shall be under the control of the directors who may (subject to section 80 of the 1985 Act and the Articles)2627 allot, grant options over or otherwise dispose of the same, to such persons, on such terms and in such manner as they think fit.
6 Initial authority to issue relevant securities

6.1 The directors are authorised to exercise all powers of the Company to allot relevant securities, but only if the allotment otherwise conforms to the requirements of these Articles. The maximum nominal amount of relevant securities which may be allotted under this authority shall be the nominal amount of the unissued share capital at the date of adoption of this Article or such other amount as may from time to time be authorised by the Company in general meeting. 

6.2 The authority conferred on the directors by this Article shall remain in force for a period of five years from the date of adoption of this Article but may be revoked, varied or renewed from time to time by the Company in general meeting in accordance with the Companies Acts.

7 Transfers – general

7.1 The Board shall not register the transfer of any share or any interest in any share unless:

(a) the transfer is either:

(i) permitted by Article 7 (Permitted Transfers); or

(ii) made in accordance with Article 8 (Voluntary Transfers of shares), or Article 9 (Compulsory Transfers); and

(b) the transferee (if not an existing Member) has delivered to the Board a duly executed Deed of Adherence.

7.2 For the purpose of ensuring that a transfer of shares is in accordance with these Articles or that no circumstances have arisen whereby a Member may be bound to give or be deemed to have given a Transfer Notice (as defined in Article 8.1) the Board may from time to time require any Member or any person named as transferee in any transfer lodged for registration to furnish to the Board such information and evidence as the Board deems relevant to such purpose.  Failing such information or evidence being furnished to its reasonable satisfaction within a reasonable time after request the Board may in its absolute discretion refuse to register the transfer in question (PROVIDED THAT the Board gives the Member concerned and the person named as transferee in the transfer 14 days’ notice of its intention to do so, such notice providing the reason(s) for such a refusal to register the shares28) or (in case no transfer is in question) require by notice in writing to the Member(s) concerned that a Transfer Notice be given in respect of the shares concerned within the period (being not more than 28 days) specified in that notice. If such information or evidence discloses to the satisfaction of the Board in its absolute discretion that circumstances have arisen whereby a Member may be bound to give or be deemed to have given a Transfer Notice the Board may in its absolute discretion by notice in writing to the Member(s) concerned require that a Transfer Notice be given in respect of the shares concerned within the period (being not more than 28 days) specified in that notice.  

7.3 An obligation to transfer a share under these Articles shall be deemed to be an obligation to transfer the entire legal and beneficial interest in such share free from any lien, charge or other encumbrance.

7.4 No arrangement shall be entered into by any Member whereby the terms upon which that Member holds any shares are to be varied if as a result any interest in those shares is varied, disposed of or created or extinguished.

8 Transfers - Permitted Transfers

8.1 Not used.

Transfers within Groups of Companies

(i) Any Member which is a body corporate may at any time transfer any shares held by it to a member of the same group.

(ii) Any shares held by Building Schools for the Future Investments LLP shall be freely transferable to any member of the BSFI Group.

(b) Where shares have been transferred under Article 7.2(a)(i) (whether directly or by a series of such transfers) from a Member (Transferor which expression shall not include a second or subsequent transferor in such a series of transfers) to a member of the same group as the Transferor (Transferee) and subsequently the Transferee ceases to be a member of the same group as the Transferor, the Transferee shall forthwith transfer all the shares held by it to the Transferor, for such consideration as they agree, within 21 days of the cessation, or, failing such transfer within that period, shall during the remainder of the 28 day period after the cessation, give a Transfer Notice in respect of all of the shares then held by the Transferee.

Transfers between funds

8.2 Any shares held by or on behalf of an investment fund may be transferred:

(a) to the investment fund for whom the shares are held; or

(b) to another investment fund which is managed or advised by the same manager or adviser as the transferor or by a manager or adviser which is a member of the same group as the transferor’s manager or adviser; or

(c) to any unitholder, shareholder, partner or participant in, or manager or adviser (or an officer or employee, past or present, of such partner, manager or adviser) of that investment fund; or

(d) to any custodian or nominee or other person so authorised, to be held solely on behalf of any person referred to in sub-paragraphs (a) to (c) above.

Transfer to successors of public sector bodies

8.3 A transfer of any share held by a Member to a successor body shall be treated as a permitted transfer for the purpose of these Articles.  For the purpose of this Article a body is a successor body to another body if it assumes some or all of the functions formerly exercised by the other body.

Transfers with consent

8.4 A Member may transfer shares to any person at any time with the prior written consent of each of the other Members.

Transfers of entire interests

8.5 A transfer of any share pursuant to this Article 7 shall only be treated as a permitted transfer for the purposes of these Articles if it is a transfer of the entire legal and beneficial interest in such share, free from any lien, charge or other encumbrance.

9 Transfers - Voluntary Transfers

9.1 Except as permitted under Article 7 (Permitted Transfers), any Member (a Vendor) shall, before transferring or agreeing to transfer any share, serve notice in writing (a Transfer Notice) on the Company of his wish to make that transfer.

9.2 In the Transfer Notice, the Vendor shall specify:

(a) the number and class of shares (Sale Shares) which he wishes to transfer;

(b) the identity of the person (if any) to whom the Vendor wishes to transfer the Sale Shares (save where such proposed transferee is a shareholder);

(c) the price per share at which the Vendor wishes to transfer the Sale Shares (Proposed Sale Price);

(d) any other terms relating to the transfer of the Sale Shares which are not prohibited by these Articles; and

(e) whether the Transfer Notice is conditional upon all (and not part only) of the Sale Shares being sold pursuant to the following provisions of this Article 8 (a Total Transfer Condition).

9.3 Each Transfer Notice shall:

(a) constitute the Company as the agent of the Vendor for the sale of the Sale Shares on the terms of this Article 8;

(b) save as provided in Article 8.5, be irrevocable; and

(c) not be deemed to contain a Total Transfer Condition unless expressly stated otherwise or required by these Articles.

9.4 The Sale Shares shall be offered for purchase at a price per Sale Share (the Sale Price) in accordance with this Article 8 where the Sale Price is:

(a) the price per Sale Share agreed between the Vendor and the Board (the Agreed Price); or

(b) in default of agreement under Article 8.4(a) as to the Agreed Price within 14 days after the date of service of the Transfer Notice, the lower of:

(i) the Proposed Sale Price; and

(ii) if the Board elects within 21 days after the date of service of the Transfer Notice to instruct Valuers, the price per share reported on by the Valuers as their written opinion of the open market value of each Sale Share in accordance with Article 8.14 (the Market Value) as at the date of service of the Transfer Notice.

For the purpose of decisions of the Board under this Article 8.4, any director appointed by a Shareholder holding any Sale Shares shall not be entitled to vote on any resolution of the Board.

9.5 If the Market Value is reported on by the Valuers under Article 8.4(b)(ii) to be less than the Proposed Sale Price specified in the Transfer Notice, the Vendor may revoke the Transfer Notice by written notice given to the Board within the period (Withdrawal Period) of 14 days after the date the Board serves on the Vendor the valuers’ written opinion of the Market Value.

9.6 The Board shall offer the Sale Shares for purchase at the Sale Price by a written offer notice (Offer Notice) within 7 days after the Sale Price is agreed or determined under Article 8.4 or, if the Transfer Notice is capable of being revoked under Article 8.5, within 7 days after the expiry of the period for revocation in Article 8.5.

9.7 An Offer Notice shall:

(a) specify the Sale Price;

(b) expire 14 days after its service;  

(c) contain the other details included in the Transfer Notice; and

(d) invite the relevant Members to apply in writing, before expiry of the Offer Notice, to purchase the numbers of Sale Shares specified by them in their application.

9.8 Subject to Article 9.4(e), Sale Shares of a particular class specified in column (1) in the table in Article 10 shall be treated as offered:

(a) in the first instance to all persons in the category set out in the corresponding line in column (2) in the table in Article 10;

(b) to the extent not accepted by persons in column (2), to all persons in the category set out in the corresponding line in column (3) in the table in Article 10; and

(c) to the extent not accepted by persons in columns (2) and (3), to all persons set out in the corresponding line in column (4) in the table Article 10

but no shares shall be treated as offered to the Vendor or any other Member who is then bound to give or deemed to have given a Transfer Notice.

9.9 After the expiry date of the Offer Notice, (or, if earlier, upon valid applications being received for all the Sale Shares in accordance with Article 8.7 and the Board resolving that it will not select any person who is not a Member other than those (if any) already selected), the Board shall, in the priorities and in respect of each class of persons set out in the columns in the table in Article 10 allocate the Sale Shares in accordance with the applications received, subject to the other provisions of these Articles and Table A, save that:

(a) if there are applications from any class of Members for more than the number of Sale Shares available for that class of Members, they shall be allocated to those applicants in proportion (as nearly as possible but without allocating to any Member more Sale Shares than the maximum number applied for by him) to the number of shares of the relevant class then held by them respectively;

(b) if it is not possible to allocate any of the Sale Shares without involving fractions, those fractions shall be aggregated and allocated amongst the applicants of each class in such manner as the Board thinks fit;

(c) if the Transfer Notice contained a Total Transfer Condition, no allocation of Sale Shares shall be made unless all the Sale Shares are allocated.

9.10 The Board shall, within 7 days of the expiry of the Offer Notice, give notice in writing (a Sale Notice) to the Vendor and to each person to whom Sale Shares have been allocated (each a Purchaser) specifying the name and address of each Purchaser, the number of Sale Shares allocated to him, the aggregate price payable for them, and the time for completion of each sale and purchase.

9.11 Completion of a sale and purchase of Sale Shares pursuant to a Sale Notice shall take place at the registered office of the Company at the time specified in the Sale Notice (being not less than 7 days nor more than 21 days after the expiry of the Offer Notice, unless agreed otherwise in relation to any sale and purchase by both the Vendor and the Purchaser concerned) when the Vendor shall, upon payment to him by a Purchaser of the Sale Price in respect of the Sale Shares allocated to that Purchaser, transfer those Sale Shares and deliver the relative share certificates to that Purchaser.

9.12 The Vendor may, at any time within two months after the expiry of the Offer Notice, sell any Sale Shares for which a Sale Notice has not been given by way of bona fide sale to the proposed transferee (if any) named in the Transfer Notice at any price per Sale Share which is not less than the lower of the Agreed Price (if any) and the Proposed Sale Price, without any deduction, rebate or allowance to the proposed transferee, PROVIDED THAT if the Transfer Notice contained a Total Transfer Condition, the Vendor shall not be entitled to sell only some of the Sale Shares under this Article 8, save with the written consent of all the other Members.

9.13 If a Vendor fails to transfer any Sale Shares when required pursuant to this Article 8, the Board (excluding any directors appointed by the Vendor) may authorise any person (who shall be deemed to be the attorney of the Vendor for the purpose) to execute the necessary transfer of such Sale Shares and deliver it on the Vendor’s behalf.  The Company may receive the purchase money of the Sale Shares from the Purchaser and shall, upon receipt of the transfer duly stamped, register the Purchaser as the holder of those Sale Shares.  The Company shall hold the purchase money in a separate bank account on trust for the Vendor but shall not be bound to earn or pay interest on any money so held.  The Company’s receipt for the purchase money shall be a good discharge to the Purchaser (who shall not be concerned to see to the application of it) and, after the name of the Purchaser has been entered in the register of Members in purported exercise of the power conferred by this Article 8, the validity of that exercise shall not be questioned by any person. 

9.14 If instructed to report on their opinion of Market Value under Article 8.4(b)(ii) the Valuers shall:

(a) act as expert and not as arbitrator and their written determination shall be final and binding on the Members save in the case of manifest error; and 

(b) subject to Article 8.14(c), proceed on the basis that:

(i) the open market value of each Sale Share shall be the sum which an informed willing purchaser would agree with a willing vendor on an arms length basis (other than in a forced or liquidation sale) to be the purchase price for all the class of shares of which the Sale Shares form part, divided by the number of issued shares then comprised in that class;

(ii) there shall be no addition of any premium or subtraction of any discount by reference to the size of the holding the subject of the Transfer Notice or in relation to any restrictions on the transferability of the Sale Shares; 

(iii) any difficulty in applying either of the foregoing bases shall be resolved by the Valuers as they think fit in their absolute discretion; and

(c) for the purposes of Article 8.14(b), determine the Market Value on the basis of such other matters and directions as may be agreed in writing between the Members from time to time as notified by any Member to the Valuers2729.

9.15 The Company will use its best endeavours to procure that the Valuers deliver their written opinion of the Market Value to the Board within 21 days of the Board electing to instruct them under Article 8.4.

10 Transfers - Compulsory Transfers

10.1 In this Article 9 a Transfer Event means, in relation to any Member:

(a) Not used

(b) a Member making any arrangement or composition with his creditors generally;

(c) a Member which is a body corporate:  

(i) having a receiver, manager or administrative receiver appointed over all or any part of its undertaking or assets; or 

(ii) having an administrator appointed in relation to it; or

(iii) entering into liquidation (other than a voluntary liquidation for the purpose of a bona fide scheme of solvent amalgamation or reconstruction); or

(iv) having any equivalent action taken in any jurisdiction;

(d) a Member attempting to deal with or dispose of any share or any interest in it otherwise than in accordance with Article 7 (Permitted Transfers), Article 8 (Voluntary Transfers) and this Article 9 (Compulsory Transfers) , or Article 11 (Prohibited Transfers);

(e) a Member not giving a Transfer Notice in respect of any shares or not transferring any shares (as the case may be) as required by Articles 6.2, 7.1(e) or 7.2(b) and/or as required as a consequence of a material breach of a shareholders agreement relating to the Company in existence at the relevant time.

10.2 Upon the happening of any Transfer Event, but subject to any rectification rights agreed in writing between the Members from time to time, the Member in question and any other member who has acquired shares from him under a permitted transfer (directly or by means of a series of two or more permitted transfers) shall be deemed to have immediately given a Transfer Notice in respect of all the shares then held by them (a Deemed Transfer Notice).  A Deemed Transfer Notice shall supersede and cancel any then current Transfer Notice insofar as it relates to the same shares except for shares which have then been validly transferred pursuant to that Transfer Notice.

10.3 Notwithstanding any other provision of these Articles any Member holding shares in respect of which a Deemed Transfer Notice is deemed given shall not be entitled to exercise any voting rights at general meetings of the Company in respect of those shares between the date of the relevant Deemed Transfer Notice and the expiry of 3 months after the date of the Sale Notice given in respect of those shares or, if earlier, the entry in the register of members of the Company of another person as the holder of those shares. 

10.4 The shares the subject of any Deemed Transfer Notice shall be offered for sale in accordance with Article 8 as if they were Sale Shares in respect of which a Transfer Notice had been given save that:

(a) a Deemed Transfer Notice shall be deemed to have been given on the date of the Transfer Event or, if later, the date of the first meeting of the Board at which details of the facts or circumstances giving rise to the Deemed Transfer Notice are tabled;

(b) the Sale Price shall be a price per Sale Share agreed between the Vendor and the Board in accordance with principles established by agreement between the Members from time to time, in default of agreement within 21 days after the date of the Transfer Event, the Market Value, including in each case any dividends on the Sale Shares referred to in Article 9.4(d); 

(c) a Deemed Transfer Notice shall be deemed to contain a Total Transfer Condition and shall be irrevocable save as expressly otherwise agreed in writing between the Shareholders; 

(d) the Sale Shares shall be sold together with all rights, attaching thereto as at the date of the Transfer Event, including the right to any dividend declared or payable on those shares after that date;

(e) if the C Shareholder is the subject of a Deemed Transfer Notice then the Sale Shares shall not be offered to the persons referred to in Article 8.8(a) but instead shall be offered to all persons in the category set out in column (3) of the line relating to the C shares in the table in Article 10; and

(f) the Members may agree in writing additional arrangements for the sale of Sale Shares which shall apply in addition to the above provisions.

11 Transfers – Offer Table

	Class of Sale Shares
	Offered first to:
	Offered secondly to:
	Offered thirdly to:

	A shares
	Holders of A shares
	Holders of B shares
	Holders of C shares

	B shares
	Holders of B shares
	Holders of A shares
	Holders of C shares

	C shares
	Holders of C shares
	Holders of A and B shares
	


12 Transfers – Prohibited Transfers 

Notwithstanding any other provision of these Articles, no transfer of any share shall be registered if it is to any person (if not an existing Member) who has not executed a Deed of Adherence.

13 Quorum at General Meetings

13.1 The quorum at any general meeting of the Company or adjourned general meeting shall be three persons present in person or by proxy, of whom one shall be a holder of A shares, one shall be a holder of B shares and one shall be a holder of C shares.  

13.2 No business shall be transacted by any general meeting unless a quorum is present at the commencement of the meeting and also when that business is voted on.  

13.3 If within thirty minutes (or such longer time as the persons present may all agree to wait) from the time appointed for any general meeting a quorum is not present, the meeting shall be dissolved.

14 Votes

At a general meeting, on a show of hands every member present in person shall have one vote, and on a poll every member present in person or by proxy shall have one vote for each share of which he is the holder, except that no shares of one class shall confer any right to vote upon a resolution for the removal from office of a director appointed by holders of shares of the other class under a right to appoint which is a class right.

15 Proxies

15.1 An instrument appointing a proxy shall be in writing, executed by or on behalf of the appointor and in any common form or in such other form as the directors may approve, and the directors may at their discretion treat a faxed or other machine-made copy of an instrument in any such form as an original copy of the instrument.  The instrument of proxy shall, unless the contrary is stated in it, be valid for any adjournment of the meeting as well as for the meeting to which it relates, and shall be deemed to include authority to vote as the proxy thinks fit on any amendment of a resolution put to the meeting for which it is given and an authority to vote as the proxy thinks fit on a resolution on a show of hands at a meeting of which the proxy is in attendance.

15.2 The instrument appointing a proxy and (if required by the directors) any authority under which it is executed or a copy of the authority (certified notarially or in any other manner approved by the directors) may be delivered to the registered office, or to some other place or to some person specified or agreed by the directors, before the time for holding the meeting or adjourned meeting at which the person named in the instrument proposes to act or, in case of a poll taken after the date of the meeting or adjourned meeting, before the time appointed for the taking of the poll, and an instrument of proxy which is not so delivered shall be invalid. 

16 Number and age of directors

The number of directors shall not be less than two.  No director shall be required to retire or vacate his office, and no person shall be ineligible for appointment as a director by reason of his having attained any particular age. 
17 Appointment and removal of directors

17.1 The holders of a majority of the A shares for the time being shall be entitled to appoint one person to be a director of the Company (A director), the holders of a majority of the B shares for the time being shall be entitled to appoint one person to be director of the Company (B director) and the holders of a majority of the C shares for the time being shall be entitled to appoint up to four persons to be directors of the Company (C directors).

17.2 Any A director may at any time be removed from office by the holder of a majority of the A shares, any B director may at any time be removed from office by the holder of a majority of the B shares and any C director may at any time be removed from office by the holder of a majority of the C shares.

17.3 If any A director, any B director or any C director shall die or be removed from or vacate office for any cause, the holders of a majority of the A shares (in the case of an A director), the holders of a majority of the B shares (in the case of a B director) or the holders of a majority of the C shares (in the case of a C director) shall, as soon as reasonably practical after the relevant office becomes vacant, appoint in his place another person to be an A director, a B director or a C director (as the case may be).

17.4 Any appointment or removal of a director pursuant to this Article shall be in writing and signed by or on behalf of the holder of a majority of the issued A shares, B shares or C shares (as the case may be) and served on each of the other Members and the Company at its registered office, marked for the attention of the Secretary or delivered to a duly constituted meeting of the directors of the Company.  Any such appointment or removal shall take effect as at the time of such lodgement or delivery or at such later time as shall be specified in such notice.

17.5 The right to appoint and to remove A, B or C directors under this Article shall be a class right attaching to the A shares, B shares and the C shares respectively.

17.6 No A director, B director or C director shall be appointed or removed otherwise than pursuant to this Article, save as provided by law.

18 Appointment and removal of alternate directors

18.1 The Shareholders appointing each of the directors shall in addition be entitled to appoint persons to be alternate directors and to replace such persons as alternate directors.

18.2 An alternate director shall be entitled to receive notice of all meetings of the directors and of all meetings of committees of directors of which the director for whom he is the alternate director is a member, to attend and vote at such meetings at which that director is not personally present, and generally to perform all the functions of that director in his absence.

18.3 An alternate director may be paid expenses and shall be entitled to be indemnified by the Company to the same extent as if he were a director.

19 Notice of Board meetings

19.1 A director may, and the secretary at the request of a director shall, call a meeting of directors. 

19.2 Notice of a meeting of the directors shall be deemed to be properly given to a director if it is given to him personally or by word of mouth or sent in writing to him at his last known address or any other address given by him to the Company for this purpose, or by any other means authorised in writing by the director concerned. 

19.3 A director absent or intending to be absent from the United Kingdom may request the directors that notices of meetings of the directors shall during his absence be sent in writing to him at an address or to a fax number given by him to the Company for this purpose, but if no request is made to the directors it shall not be necessary to give notice of a meeting of the directors to any director who is for the time being absent from the United Kingdom. 

19.4 A director may waive notice of any meeting either prospectively or retrospectively.

20 Proceedings of Directors

20.1 Subject as provided in these Articles, the directors may meet together for the despatch of business, adjourn and otherwise regulate their meetings as they think fit. 

20.2 The quorum at any meeting of the directors shall be three directors, of whom one at least shall be the A director, one at least the B director and one at least a C director. A person who holds office only as an alternate director shall, if his appointor is not present, be counted in the quorum as an A director, B director or C director (as the case may be) reflecting the designation of his appointor. No business shall be transacted at any meeting of the directors unless a quorum is present at the commencement of the meeting and also when that business is voted on. If a quorum is not present within 30 minutes of the time for the relevant meeting as set out in the notice of meeting then the meeting shall be adjourned for 7 days and at the adjourned meeting the quorum shall be any two directors.

20.3 If the holders of any class of share fail to appoint a director (and there is no alternate director appointed by the holders of shares in that class to attend meetings of the directors), then, if a meeting of the directors is called in accordance with these Articles and notice of the meeting is given to each of the holders of shares in that class as if they were directors, the meeting shall be deemed to be quorate notwithstanding the fact that no director appointed by holders of shares in that class is present.

20.4 At any meeting of directors each director, other than the Chairman, shall have one vote.  If at any meeting of the directors there are less than four (but more than one) C directors present then provided that the C director(s) present vote the same way they shall together have four votes (otherwise they shall have one vote each).  If at any meeting of the directors there is only one C director present, then that C director shall have four votes.  For the avoidance of doubt, the Chairman shall not have a second or casting vote.

20.5 A committee of the directors shall include at least one A director, one B director and one C director. The provisions of Article 19.2 shall apply equally to meetings of any committee of the directors as to meetings of the directors.

20.6 All or any of the directors or members of any committee of the directors may participate in a meeting of the directors or that committee by means of a conference telephone or any communication equipment which allows all persons participating in the meeting to hear each other. A person so participating shall be deemed to be present in person at the meeting and shall be entitled to vote or be counted in a quorum; and accordingly, subject to Article 19.2, a meeting of the directors or committee of the directors may be held where each of those present or deemed to be present is in communication with the others only by telephone or other communication equipment as aforesaid. A meeting where those present or deemed to be present are in different locations shall be deemed to take place where the largest group of those participating is assembled, or, if there is no such group, where the Chairman of the meeting then is. 

21 Directors’ interests - disclosure of information

(a) Subject to sub-paragraph (b), a director who to his knowledge is in any way, whether directly or indirectly, interested in a contracttransaction or arrangement or proposed contracttransaction or arrangement with the Company shall declare the nature of his interest at a meeting of the directors before the Company enters into a proposed transaction or arrangement, or in the case of an existing transaction or arrangement , as soon as reasonably practicable in accordance with the Companies Acts.  Subject, where applicable, to such disclosure, a director shall be entitled to vote in respect of any contract or proposed contract in which he is interested and if he shall do so his vote shall be counted and he shall be taken into account in ascertaining whether a quorum is present.

(b) A director shall be entitled to abstain from voting or to absent himself from all or any part of any meeting in relation to any matter where he considers that to vote for or against a matter may put him in breach of his duties to the Company (whether at law or by reference to any code of conduct, good governance procedures or otherwise) and if he so abstains or absents himself then he shall not be in breach of this duties as a director in relation to the matter in question.

21.2 Any A director, B director or C director shall be entitled from time to time to disclose to the holders of the A shares, holders of the B shares or (as the case may be) the holders of the C shares such information concerning the business and affairs of the Company as he shall at his discretion see fit, subject only to the condition that if there be more than one A shareholder, B shareholder or (as the case may be) C shareholder, the director concerned shall ensure that each of the shareholders of the same class receives the same information on an equal footing.  

22 Notices - time of service

22.1 Any notice or other document may be served on or delivered to any member by the Company either personally, or by sending it by pre-paid registered post (air mail in the case of an address for service outside the United Kingdom) addressed to the member at his registered address or by fax to a number provided by the member for this purpose, or by leaving it at his registered address addressed to the member, or by any other means authorised in writing by the member concerned. 

22.2 In the case of joint holders of a share, service or delivery of any notice or other document on or to one of the joint holders shall for all purposes be deemed a sufficient service on or delivery to all the joint holders.

22.3 Any notice or other document if given personally shall be deemed served when delivered, if sent by registered post, shall be deemed to have been served or delivered 48 hours after posting to an address in the United Kingdom (or five days after posting to an address outside the United Kingdom), and if sent by fax shall be deemed served when despatched. In proving such service or delivery, it shall be sufficient to prove that the notice or document was delivered to the address given for notice, or properly addressed, stamped and put in the post or, in the case of a fax, that such fax was duly despatched to a current fax number of the addressee. 

22.4 Any requirement in these Articles or in Table A for any notice, resolution or other document to be signed by or on behalf of any person shall be deemed satisfied where a notice, resolution or other document is received with the signature of the relevant person reproduced thereon by means of facsimile copy if such signature is confirmed by receipt of the notice, resolution or document bearing the original signature in manuscript within 14 days of receipt of the reproduction.

23 Directors' power to authorise conflict situations30
23 For the purposes of section 175 of the Companies Act 2006 (CA 2006), the directors shall have the power to authorise, on such terms (including as regards duration and revocation) and subject to such limits or conditions (if any) as they may determine (Conflict Authorisation), any matter proposed to them in accordance with these Articles which would, or might, if not so authorised, constitute or give rise to a situation in which a director (a Relevant Director) has, or can have, a direct or indirect interest which conflicts, or possibly may conflict, with the interests of the Company (a Conflict Situation). Any Conflict Authorisation shall extend to any actual or possible conflict of interest which may reasonably be expected to arise out of the Conflict Situation so authorised.
23 Notwithstanding Article 12, the quorum for any meeting of the directors whilst it is considering the grant, alteration or revocation of a Conflict Authorisation shall be:
23 one A director and one B director if the Conflict Situation relates to a C director; 
23 one B director and one C director if the Conflict Situation relates to an A director; or
23 one A director and one C director if the Conflict Situation relates to a B director.
23 Where directors give a Conflict Authorisation:
23 the terms of the Conflict Authorisation shall be recorded in writing (but the authorisation shall be effective whether or not the terms are so recorded);
23 the directors may revoke or vary such authorisation at any time but this will not affect anything done by the Relevant Director prior to such revocation or variation in accordance with the terms of such authorisation; and
23 the Relevant Director shall be obliged to act in accordance with any terms, limits or conditions to which such Conflict Authorisation is made subject.
23 Any terms to which a Conflict Authorisation is made subject (Conflict Authorisation Terms) may include (without limitation to Article 22.1) provision that:
23 where the Relevant Director obtains (other than in his capacity as a director of the Company or as its employee or agent or, if the directors so decide, in any other capacity that would otherwise oblige him to disclose it to the Company) information that is confidential to a third party, he will not be obliged to disclose it to the Company or to use it directly or indirectly for the benefit of the Company or in performing his duties as a director of the Company in circumstances where to do so would amount to a breach of a duty of confidence owed to that third party;
23 the Relevant Director may (but shall be under no obligation to) absent himself from the discussion of, and/or the making of decisions relating to, the relevant matter (whether at any meeting of the directors or otherwise) and be excused from reviewing documents and information prepared by or for the directors to the extent that they relate to that matter; and
23 the Relevant Director be excluded from the receipt of documents and information, the participation in discussion and/or the making of decisions (whether at directors' meetings or otherwise) related to the relevant matter,

and anything done (or omitted to be done) by the Relevant Director in accordance with any such provision (or otherwise in accordance with any Conflict Authorisation Terms given under Article 22.1) will not constitute a breach by him of his duties under sections 172 to 174 CA 2006.
23 Subject to Articles 22.5 and 22.8 but without prejudice to Article 22.1 to Article 22.3,  authorisation is given by the members of the Company for the time being on the terms of these Articles to each director in respect of any Conflict Situation that exists as at the date on which these Articles are adopted or that subsequently arises because (in either case) the director is or becomes a shareholder, investor or other participant in, lender to, guarantor, director, officer, manager or employee of, or otherwise in any other way interested or concerned in, or has been appointed by the Company and/or any other member (if any) of the Relevant Group (Group Conflict Authorisation). The Conflict Authorisation Terms applicable to the Group Conflict Authorisation (Group Conflict Authorisation Terms) are automatically set by this Article 22.5 so that the director concerned:
23 is not obliged to disclose to the Company information that is confidential to a third party obtained by him (other than in his capacity as a director of the Company or as its employee or agent or, if the directors so decide, in any other capacity that would otherwise oblige him to disclose it to the Company) in any situation to which the Group Conflict Authorisation applies, nor to use any such information directly or indirectly for the benefit of the Company or in performing his duties as a director of the Company, in circumstances where to do so would amount to a breach of a duty of confidence owed to that third party; and 
23 may (but shall be under no obligation to):
23 absent himself from the discussions of, and/or the making of decisions; 
23 make arrangements not to receive documents and information, 
relating to the Conflict Situation concerned, 
and the Company will not treat anything done (or omitted to be done) by the director concerned in accordance with the Group Conflict Authorisation Terms as a breach by him of his duties under sections 172 to 174 CA 2006.
23 A Group Conflict Authorisation given or deemed given under Article 22.5 may be revoked, varied or reduced in its scope or effect by special resolution.
23 In this Article 22 Relevant Group comprises:
23 the Company;
23 any body corporate which is for the time being a wholly owned subsidiary of the Company;
23 any body corporate of which the Company is for the time being a wholly owned subsidiary (Parent); 
23 any body corporate (not falling within any preceding paragraph of this definition) which is for the time being a wholly owned subsidiary of the Parent; and
23 any body corporate which is for the time being a member of the Company.
23 Authorisation is given by the members of the Company for the time being on the terms of these Articles to each director for the time being (including any alternate) in respect of any Conflict Situation that exists as at the date on which these Articles are adopted or that subsequently arises because (in either case) the director is or becomes a shareholder, investor or other participant in, lender to, guarantor, director, officer, manager or employee of, or otherwise in any other way interested or concerned in, or has been appointed by any Relevant Member Entity (Member Conflict Authorisation). The Conflict Authorisation Terms applicable to the Member Conflict Authorisation (Member Conflict Authorisation Terms) are automatically set by this Article 22.8 so that the director:
23 is not obliged to disclose to the Company information that is confidential to a third party obtained by him (other than in his capacity as a director of the Company or as its employee or agent or in any other capacity that would otherwise oblige him to disclose it to the Company) in any situation to which the Member Conflict Authorisation applies, nor to use any such information directly or indirectly for the benefit of the Company or in performing his duties as a director of the Company, in circumstances where to do so would amount to a breach of a duty of confidence owed to that third party; and
23 may (but shall be under no obligation to):
23 absent himself from the discussions of, and/or the making of decisions;
23 make arrangements not to receive documents and information,
relating to the Conflict Situation concerned,
and the Company will not treat anything done (or omitted to be done) by the director concerned in accordance with the Member Conflict Authorisation Terms as a breach by him of his duties under sections 172 to 174 CA 2006.
23 In this Article 22 Relevant Member Entity means:
23 any Member;
23 any body corporate in which a Member holds for the time being or has ever held or are or may become obliged (whether or not contingently) to make or acquire any investment (whether debt, equity or otherwise); and
23 any other body corporate which is in the same group as any Member or with whom the Member (or a member of its group) has or is proposing or considering having any business or commercial dealings or relationship.
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24 Distributions over specified levels of return
24.1 If at any time during the Period the Company proposes to make any Proposed Distribution  such that the Shareholder Return would be in excess of the First Threshold Return then the following provisions of this Schedule 8 shall apply.

24.2 For the purposes of this Schedule, in calculating the amount of any Dividend, Interest or the amount of any repayment of Relevant Debt, the amount of any Dividend, Interest or repayment of Relevant Debt which has been funded from the Company’s share of any Refinancing Gain (as such term is defined in the PFI Project Agreement) received by the Company from a Project Company shall be excluded.

24.3 The parties shall procure that the provisions of this Schedule are complied with in relation to any payment to any person by way of Interest, Dividend or repayment of Relevant Debt.

25 The First Threshold Excess and First Dividend Reserve

25.1 If a Proposed Distribution would result in the First Threshold Return being exceeded, the Company shall calculate the amount of the Proposed Distribution which would result in a Shareholder Return in excess of the First Threshold Return (but not in excess of the Second Threshold Return) (the First Threshold Excess). If the Proposed Distribution is to be made, the Company shall reserve 15% of the First Threshold Excess (the First Dividend Reserve) and may then, in its discretion, choose to distribute the remainder of the First Threshold Excess less the First Dividend Reserve to the Shareholders.

26 The Second Threshold Excess and the Second Dividend Reserve

26.1 If a Proposed Distribution would result in the Second Threshold Return being exceeded, the Company shall calculate the amount of the Proposed Distribution which would result in a Shareholder Return in excess of the Second Threshold Return (but not in excess of the Third Threshold Return) (the Second Threshold Excess). If the Proposed Distribution is to be made, the Company shall reserve 30% of the Second Threshold Excess (the Second Dividend Reserve) and may then, in its discretion, choose to distribute the remainder of the Second Threshold Excess less the Second Dividend Reserve to the Shareholders. 

27 The Third Threshold Excess and the Third Dividend Reserve

27.1 If a Proposed Distribution would result in the Third Threshold Return being exceeded, the Company shall calculate the amount of the Proposed Distribution which would result in a Shareholder Return in excess of the Third Threshold Return (the Third Threshold Excess). If the Proposed Distribution is to be made, the Company shall reserve 50% of the Third Threshold Excess (the Third Dividend Reserve) and may then, in its discretion, choose to distribute the remainder of the Third Threshold Excess less the Third Dividend Reserve to the Shareholders. 

28 Reserving of amounts in relation to paragraphs 1 to 4 

28.1 Where any amount is reserved pursuant to paragraphs 2 to 4 such monies shall be placed in a separate bank account designated as a trust account by the Company (the Trust Account) and the Company shall, subject to paragraph 5.2, apply such monies standing to the credit of the Trust Account (together with accrued interest on monies held in the Trust Account) as directed by the Local Authority and BSFI towards the delivery of any remaining New Projects to be developed by the LEP in accordance with the provisions of the Strategic Partnering Agreement or, if there are no such remaining New Projects, the Company undertakes to donate such monies to such recipient(s) as shall be nominated by the Local Authority and BSFI from time to time.

28.2 To the extent that the Company suffers any additional tax or other costs itself as a result of the operation of this Schedule which it cannot otherwise recover it shall be entitled to be indemnified out of the monies otherwise payable under paragraph 5.1.

29 Calculations for the purposes of this Schedule

29.1 The method of calculating any Shareholder Return for the purposes of this Schedule shall, mutatis mutandis, follow the methodology used in the Base Case Financial Model.

29.2 The holders of the majority of any class of Shares may require that the calculations of the First Threshold Return, the Second Threshold Return and the Third Threshold Return and of any payments made pursuant to this Schedule 8 shall be certified by the Company’s auditors as having been reviewed for arithmetical accuracy and made in accordance with recognised accounting principles and practices and the Base Case Financial Model.

30 Returns in the period between the end of the Initial Period and the end of the Period

30.1 During the time between the end of the Initial Period and the end of the Period the provisions of paragraphs 1 to 6 shall apply, except that the percentage figures contained in the definitions of First Threshold Return, Second Threshold Return and Third Threshold Return shall be increased to 25%, 30% and 35% respectively. 

31 Definitions used in this Schedule 

31.1 In this Schedule:

Base Case Financial Model means the LEP financial model (version detailed in the Data Sheet) in the Agreed Form (as the same may be updated from time to time by agreement between the parties) for the purpose of calculating the Shareholder Return.

Dividend means any dividend or distribution made or paid by the Company.
Equity means the aggregate subscription price paid by the Shareholders for the ordinary share capital of the Company.

First Threshold Return means the achievement during the Period by the Shareholders by way of receipts of Dividends and Interest and any repayments of Relevant Debt of a Shareholder Return of 20% per annum expressed in nominal terms.

Initial Period means the period from the date of this Agreement  to the eighth anniversary of the date of this Agreement.

Interest means any interest on Relevant Debt paid by the Company.

Period means the period from the date of this Agreement to the tenth anniversary of the date of this Agreement or, where applicable, to the fifteenth anniversary of the date of this Agreement where the option to extend the term of the Strategic Partnering Agreement has been exercised and agreed pursuant to clause 3.2 of the Strategic Partnering Agreement.

Proposed Distribution means any proposed payment by the Company of any Dividend and/or Interest and/or any proposed repayment by the Company of any Relevant Debt.
Relevant Debt means

(a) Shareholder Debt and any other Indebtedness

(b) (excluding amounts advanced by senior lenders to fund any project being undertaken by a Project Company) which is advanced to the Company or any wholly owned subsidiary of the Company by any Shareholder or any Associate of any Shareholder.

Second Threshold Return means the achievement during the Period by the Shareholders by way of receipts of Dividends and Interest and any repayments of Relevant Debt of a Shareholder Return of 25% per annum expressed in nominal terms.

Shareholder Return means the internal rate of return post tax (in relation to any tax payable or to be paid by the Company) on the aggregate of the Relevant Debt and Equity.

Third Threshold Return means the achievement during the Period by the Shareholders by way of receipts of Dividends and Interest and any repayments of Relevant Debt of a Shareholder Return of 30% per annum expressed in nominal terms.

32 Summary Table2831
32.1 The table below is for ease of reference.  It has no legal effect in relation to the interpretation or construction of the provisions in this Schedule.

	IRR
	Amount of reserve (paragraph 5)

	Less than 20%
	Nil

	20% to 24.99%
	15% of excess

	25% to 29.99%
	30% of excess

	30% and over
	50% of excess



The figures in the above table are subject to paragraph 7.1.

Schedule  LISTNUM \l 1 SchdNumTemplate  
Project Companies – Reserved Matters

	Ref
	Matter 

	A
	Financial and Business Plan

	A1
	Not used.

	A2
	Not used.

	A3
	Not used.

	A4
	The increase in any Indebtedness of the Project Company save that no consent shall be required pursuant to this item A4 in relation to a Project Company for that Project Company to incur any additional Indebtedness which is within the Additional Permitted Borrowing limit as set out in the relevant Project Agreement or is otherwise approved by the Local Authority under the terms of the relevant Project Agreement.

	A5
	The commencement by the Project Company of any business not being ancillary to the performance by the Project Company of its obligations under Project Agreements to which it is a party from time to time.

	A6
	The Project Company participating in any activity which is detrimental to and/or incompatible with the provision of the Educational Services.

	A7
	The making of any political or charitable donation.

	B
	Share/ loans and constitutional

	B1
	Any amendment to the Memorandum or Articles of the Project Company.

	B2
	The allotment of any further share capital of the Project Company, save that consent shall not be unreasonably withheld or delayed in relation to any allotment of any further share capital in a Project Company required to support additional Indebtedness incurred by the Project Company which is within the Additional Permitted Borrowing Limit as set out in the relevant Project Agreement.

	B3
	Any variation of any rights, including class rights, attaching to any shares of the Project Company.

	B4
	The re-purchase or cancellation by the Project Company of any shares, or the reduction of the amount (if any) standing to the credit of its share premium account or capital redemption reserve (if any) or any other reserve of the Project Company. 

	B5
	The re-purchase, repayment, redemption or cancellation by the Project Company of any loan (excluding any loan(s) advanced to the Project Company by senior lenders in relation to the project(s) being taken forward by the Company) made to the Project Company otherwise than, if applicable,  in accordance with the terms of the relevant loan agreement between the person(s) who have provided the loan to that Project Company and the Project Company approved pursuant to clause 7.2. 

	B6
	The capitalisation of profits or reserves of the Project Company.

	B7
	A change of name of the Project Company.

	B8
	A change in the status of the Project Company from a company limited by shares to any other form of legal entity.

	B9
	A listing of the Project Company's share capital.

	C
	Management, control, directors and employees

	C1
	Not used.

	C2
	Not used.

	C3
	The making of loans or advances in excess of £5,000 by the Project Company to any Connected Party other than in the ordinary course of business.

	C4.1
	Not used.

	C4.2
	Not used.

	D
	Dealings with Associates and market testing

	D1
	Not used.

	D2
	Not used.

	D3
	Transfer of shares, Indebtedness or assets.  The disposal, transfer or assignment by the Project Company of any:

(a) shares held by the Project Company;

(b) Indebtedness advanced by the Project Company; and/or

(c) assets owned by the Project Company,

to any shareholder in the Project Company or any Associate of such a shareholder.

	E
	Insolvency and related proceedings

	E1
	The commencement of any winding-up or dissolution or of the appointment of any liquidator, administrator or administrative receiver of the Project Company or any of its assets and no party shall present or cause to be presented or allow any act which would result in the winding up or the presentation of any petition for the winding up of the Project Company unless, in any such case, the Project Company shall have become insolvent.

	F
	Project Companies

	F1
	Not used.

	F2
	Any variation, amendment, termination, assignment, novation or transfer of any of the documents referred to in clause 7.2 in relation to the Project Company PROVIDED THAT consent shall not be unreasonably withheld or delayed pursuant to this item F2 in relation to any variation, amendment, termination, assignment, novation or transfer of any of the documents referred to in clause 7.2  if the relevant document is replaced with a new or revised document the terms of which are the same in all material respects as the relevant document as previously approved pursuant to clause 7.2. 

	
	Not used.

	F4
	Not used.

	F5
	Any transfer of shares and/ or Indebtedness held by the Project Company in another Project Company.2932
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1 	The Data Sheet is to be used as a means of incorporating various numbers etc. which will only be known at or near to financial close into the SHA to enable the SHA itself to be finalised at the earliest opportunity. 


2 	This clause could change if any Shareholder Debt is not advanced at financial close (e.g. if an equity bridge structure is used to fund the Project Companies).  Also note that the SHA is drafted on the basis of “Shareholder Debt” and that this term is widely defined.  The previous draft had referred to “loan notes”, “loan stock” and “subordinated debt”. It is recognised that the funding of the LEP is likely to vary from project to project (as will, accordingly, whether there are any loan notes to be issued in the LEP).  These provisions and the related definitions (Shareholder Debt and Shareholder Loan Agreement) will need to be considered on a project specific basis.


3 	Optional.


4 	Amend to reflect the actual structure / titles.


5 	In summary, there are restrictions on transfer in clause 9.7(c) (re lock in period) and a minimum 10% holding requirement in F3.


6 	F5 included to address HoldCo structure and to ensure that Project Company SPVs are wholly owned by the HoldCo (which should be the case) unless otherwise agreed.


7 	This clause has been drafted on the basis that, in the normal course, Shareholder consent matters would be dealt with by the relevant Board appointees giving approval or otherwise (as the case may be) under clause 6.3(a).  However, in terms of director's duties, sub-clause (b) addresses conflict of interest situations were the board appointee is conflicted and where the matter can then be referred to the relevant Shareholder for approval (or otherwise) thereby removing the relevant director from having any obligation to vote for or against the relevant matter.


8 	Determine on a project specific basis if this is likely/ necessary and then, if this wording is required, ensure that the provisions included in the Articles of Association are appropriate.


9 	Relevant where there is a HoldCo structure.


10 	The minimum requirements for an acceptable Business Plan would include:


(a)	the income forecasts for the Company, based on projects expected to be developed in the forthcoming year;


(b)	 the costs budget for the Company (including salaries, overheads and consultants fees);


(c)	capital requirements of the Company and how these will be met;


(d)	business objectives and targets to be met by the Company in meeting its obligations under the SHA and SPA.


The Business Plan should not be used as a means of sidestepping the consent matters in clause 6.2.  Any matters in the Business Plan which are in the nature of matters where Shareholders consent is being provided upfront by virtue of the Business Plan must (A) be specific (B) such that it is not  reasonably practicable to seek the consent required at the time in question pursuant to the mechanism in clause 6.2; and (C) be specifically set out in a section at the start of the Business Plan so that, in the review of the draft Business Plan,  the nature and extent of any deemed consent matters can be easily identified and considered by the Shareholders in deciding whether or not to approve the draft Business Plan.


11 	Insert the names of additional Local Authorities.


12 	The intention here in relation to "… or as may otherwise be agreed…"  is that the removal of the Responsible Shareholder could be agreed as being a remedy on an absolute basis in relation to the Relevant Default or on a less absolute basis so that, for example, should the removal not effectively cure the default within an agreed time period, a Deemed Transfer Notice would still be deemed given.


13 	To be considered and necessary details added once PSP configuration and structure is known.


14 	This flexibility to be included where appropriate in relation to PSP shareholder configuration.


15 	Determine whether the LEP will grant any security over its shares in the relevant Project Company (for a PFI, there will be two Project Companies, the Holdco and the SPV and the likely security arrangements would be over the shares in the SPV).


16  	This lock in will need project specific consideration to ensure that the period is correctly defined.  The principle is that the PSP should not be able to dispose of shares in the LEP before the Initial Project has been completed.


17 	Signature blocks to be reviewed/ amended as appropriate.


18 	Since April 2008, a deed can be executed by just one director of a company if in the presence of a witness. This is optional to the execution by two directors or one director and a company secretary.


1819 	Amend if multiple LA shareholders and global change.


1920 	Need for a definition of PSP Associate to be considered in the context of the relevant PSP's group structure to ensure the definition is wide enough to cover facts of the relevant LEP/ PSP.


2021 This section is to be replaced by s1159 of Companies Act 2006.  This section's commencement is governed by s1300(2) of the Companies Act 2006 which states that it will come into force on such a day as may be appointed by order of the Secretary of State or the Treasury.


2122 	Existing directors prior to the execution of the SHA.


2223 The mechanism in Schedule 6 has been amended to allow for offers for the Loan Notes only on the basis that this flexibility may add some liquidity and enhance the value received in a default transfer scenario.


2324 The Companies (Tables A to F) (Amendment) Regulations 2007 and The Companies (Tables A to F) (Amendment) Regulations 2007 came into force on 1 October 2007. They have the effect of amending Table A so far as is necessary to avoid conflict with the provisions of the Companies Act 2006 that came into force on 1 October 2007. However the amendments are not intended to align Table A with the new model articles published in The Companies (Model Articles) Regulations 2007 which will be the default articles for companies registered on or after 1 October 2009.


2425 References to Regulations 50 has been removed as the regulations have been deleted by s3 of The Companies (Table A to F) (Amendment) Regulations 2007. References to Regulations 73-75 and 80 have been removed as the regulations have been deleted in s13 and s18 in The Companies (Table A to F) (Amendment) Regulations (No.2).


2526 The ability to vary class rights is to be governed by Part 17 of the Companies Act 2006, which will come into force on 1 October 2009. This section replaces the requirement for an extraordinary resolution with the requirement for a special resolution. However this requirement will only apply if the companies articles do not make provisions for the variation of class rights. The company is therefore able to specify more or less onerous requirements for the variation of a class right.


2627 This section to be replaced by sections 549 and 551 of the Companies Act 2006.  These sections are to commence as per s1300(2) of the Companies Act 2006 which states that they will come into force on such a day as may be appointed by order of the Secretary of State or the Treasury. These provisions were initially set to come into force on 1 October 2008 but are now to commence on 1 October 2009.


28 	Since April 2008, the Companies Act 2006 requires that, if a transfer of shares is not registered, the transferee must be given notice of the reasons for the refusal. Previously there was no such requirement to give reasons.


2729 	This is an indirect cross reference to clause 9.2.  Express reference is not made to the SHA in the Articles to avoid the need to register the SHA along with the Articles at Companies House.


30 Article 22 is added (and Article 20.1(a) amended) to reflect the new position under the CA 2006.


2831 	Bidders to check ITPD as to whether bidders are required to bid the figures summarised in this table (and the associated definitions).


2932 	See definition of Project Company.  The structure will normally be three tier.  LEP – HoldCo – PFI SPV.  Item F5 will require consent to transfers of shares or indebtedness held by a HoldCo in an SPV.  Clause 6.2 addresses transfers of shares in the HoldCo where the investment would be by different parties (the SPV should simply be a 100% sub of the HoldCo).
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