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BUILDING SCHOOLS FOR THE FUTURE

Standard Form Strategic Partnering Agreement
IMPORTANT NOTICE

This is the BSF standard form of the Strategic Partnering Agreement (SPA) the intention of which is to minimise the time and costs of dealing with legal issues relating to BSF. Partnerships for Schools (PfS) expect the standard form SPA to be used un-amended. However, a certain degree of customisation of the standard form SPA by Local Authorities will be necessary to reflect local circumstances and where this is anticipated it has been flagged in a footnote. 

The private sector should note that any proposed amendments to the standard form SPA will be one of the criteria taken into account by Local Authorities and PfS in evaluating a bid response to an Invitation to Continue the Dialogue. Any proposed amendments to the standard form SPA, save for when such proposed amendments (1) are scheme specific changes supported by strong scheme specific reasoning or (2) highlight genuine drafting errors, are likely to be negatively evaluated.

This version of the SPA contains changes relating to changes in legislation and good practice developed over BSF schemes to date. It is to be used in projects where the revised format (November 2008) of the IPD is used.

The standard form SPA contains a number of footnotes, which identify certain key issues which the parties will need to consider when using it. The standard form SPA will therefore need to be analysed and reviewed in detail to ensure that its terms (and their impact) are clearly understood by the relevant parties. These footnotes should be removed as appropriate before finalisation of the document for execution and/or release to bidders.

Please note that the standard form SPA is not a replacement for independent, specialist advice and Local Authorities should ensure that they take appropriate legal, financial and technical advice in using this document. PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this standard form.

Should you have any questions on the standard form SPA you are asked to email your query to Paul Milner at:




paul.milner@partnershipsforschools.org.uk

This Agreement is made on ( 200(
Between

(1) [Name of Local Authority] of ( (Local Authority)
 ; and

(2) [Name of LEP] Limited a company registered in England (registration number () whose registered office is at ( (LEP).

Whereas

(A) The Department for Children, Schools and Families (DCSF) (formerly known as the Department for Education and Skills) (DfES) and Partnerships UK set up Partnerships for Schools (PfS) to manage the delivery of the "Building Schools for the Future" (BSF) programme (the BSF Programme).

(B) Under the BSF Programme the ownership and responsibility for all aspects of local education (including capital investment) will remain with the relevant local authority. However, the establishment of Local Education Partnerships will create a means of delivery through which capital investment made available through the BSF Programme can be effectively deployed by local authorities into the secondary school estate in their Area
 for the purposes of taking forward each local authority's Strategy for Change.

(C) The Local Authority issued a contract notice in the European Journal on ( (the OJEU Notice) in relation to its Local BSF Programme and has now, following a dialogue process and subsequent selection, agreed to enter into this Agreement with the LEP pursuant to its powers contained in section 2 of the Local Government Act 2000, section 13, section 14 and section 508 of the Education Act 1996, section 22 of the Schools Standards and Framework Act 1998 and section 111 of the Local Government Act 1972 in order to enable investment in certain educational services and facilities for which it is responsible.

(D) This Agreement establishes a long term strategic partnering relationship between the LEP and the Local Authority relating, inter alia, to the delivery of improved education facilities and services in the Area.

(E) This Agreement aims to establish and manage a long term capital programme as described in its Strategy for Change which also facilitates the improvement of educational standards and the attainment of other targets identified locally by the Local Authority and the LEP.

1 Definitions and interpretation

1.1 This Agreement shall be interpreted according to the provisions of Schedule 1 (Definitions and interpretation).

2 Purpose and conduct of the parties

Purpose of this Agreement

2.1 The principal purposes of this Agreement, the Shareholders’ Agreement and the Project Agreements (as the same may be amended from time to time) are:

Long Term Partnership

(a) to establish a long term partnering relationship between the LEP and the Local Authority and for the LEP to provide or procure the provision of appropriate accommodation and related services to the Local Authority for the purposes of the Local Authority providing Educational Services;

High Quality Educational Services

(b) to foster the provision of high quality Educational Services by the development and provision of high quality schools accommodation and services to the education community in the most cost effective manner.

2.2 The aim of this clause 2 is to identify the high level principles which underpin the delivery of the parties’ obligations under this Agreement and to set out key factors for a successful relationship between the parties. Whilst it is recognised that these principles are difficult to measure in isolation, the successful implementation of the Project Agreements, the Shareholders' Agreement and this Agreement will depend on the parties' ability effectively to co-ordinate and combine their expertise, manpower and resources in order to deliver an integrated approach to the provision of Educational Services and the Services under this Agreement.

Principles

2.3 The principles referred to in clause 2.2 are to:

(a) develop a close working relationship between the LEP and the Local Authority at all levels;

(b) focus on achieving the best value for money operational performance within agreed timescales;

(c) set in place business and cultural processes to enable the Local Authority and the LEP to establish and agree challenging time and performance objectives and to meet or better them;

(d) recognise each other’s needs, constraints, limitations, capabilities, roles and responsibilities to achieve mutually beneficial outcomes;

(e) identify, by regular monitoring, weaknesses and strengths in the relationship between and amongst the Local Authority and the LEP and to work together to overcome the weaknesses and to build on the strengths;

(f) commit to the early recognition and resolution of differences, conflicts and disputes between the Local Authority, other relevant public and private sector bodies and the LEP in a "no surprises" environment;

(g) appoint within each of the Local Authority and the LEP, co-ordinators at senior level who will encourage, support, defend and promote the long term strategic partnering between them and its principles of operation;

(h) develop openness and trust in a transparent information and data sharing environment; and

(i) in accordance with the Sex Discrimination Act 1995, the Disability Discrimination Act 1995, the Human Rights Act 1998 and the Race Relations Amendment Act 2001 positively to promote equal opportunities by combating discrimination on the grounds of race, ethnicity, religion, nationality, gender, disability or sexuality and promoting good relations between all sections of the community in "everything we do" including:

(i) delivering high quality Services and Educational Services for end users; and

(ii) working with the local community and partners in the public, private or voluntary sectors. 

Mutual objectives of the LEP and the Local Authority

2.4 This Agreement, under which, inter alia, a framework is established for the delivery of a range of services designed to assist in the integrated delivery of Educational Services, aims to ensure that the following essential components are embraced and adhered to by the LEP and the Local Authority:

(a) the LEP and the Local Authority each agree and commit themselves:

(i) to the establishment of a long term capital programme as described in the Strategy for Change; 

(ii) to the continuous improvement of educational standards in the Area;

(iii) to increasing the life opportunities of those living in the Area and particularly young people;

(iv) to achieving the Collective Partnership Targets as set out in clause 6.9 (Collective Partnership Targets);

(v) to the mutual objectives set out in this Agreement; and

(vi) to make known their individual long-term goals to each other;

(b) the mutual objectives referred to are kept under review through meetings and effective communications;

(c) each party will benefit from "open book" relationships in accordance with clause 9.12 (Records and open book accounting);

(d) in its dealings with parties to Project Agreements and/or the Supply Chain Agreements for the delivery of individual Projects, the LEP will seek to act in a manner consistent with the principles in clause 2.3 and will seek to ensure that each of such parties is aware of and is able to contribute to the mutual objectives of the LEP and the Local Authority agreed between them from time to time in accordance with this clause 2.4; and

(e) without prejudice to the provisions of clause 17.6 (Confidentiality and Freedom of Information), all discussions between the parties are treated with mutual confidentiality.

Problem resolution 

2.5 The LEP and the Local Authority agree to adopt a systematic approach to problem resolution which recognises the principles and mutual objectives contained in clause 2.3 and clause 2.4 respectively and which:

(a) seeks solutions without apportioning blame;

(b) is based on mutually beneficial outcomes;

(c) treats the LEP and the Local Authority as equal parties in the dispute resolution process;

(d) contains a mutual acceptance that adversarial attitudes waste time and money; and

(e) relies on more and better discussion with less paperwork and more constructive correspondence.

Continuous improvement

2.6 The LEP and the Local Authority will each commit themselves to the achievement of continuous, measurable and measured improvement by:

(a) agreeing quantitative and qualitative targets which:

(i) are specific;

(ii) are challenging;

(iii) add value; and

(iv) eliminate waste,

relating to, inter alia, improving delivery of the Services and improving educational outcomes in the Area through capital investment and the delivery of Educational Services and through improving the joined-up nature of service provision by making the best use of opportunities to access different funding streams;

(b) measuring and reviewing contractual performance against those targets; and

(c) identifying and following best practice.

Non-binding effect of this clause 2

2.7 The parties recognise and agree that:

(a) the provisions in this clause 2 are aspirational and are not intended to give rise to legally binding rights and obligations between the parties;

(b) nothing in this clause 2 shall affect the interpretation or effect of any other provision of this Agreement, including any provision which makes reference to (or incorporates by reference) any part of clause 2.

3 Commencement, duration and expiry of this Agreement

The term of the Agreement 

(a) Subject to sub-clauses (b) and (c), this Agreement will commence on the date it is signed and will expire on the tenth anniversary of that date (the Initial Expiry Date).

(b) The term of this Agreement may be extended in accordance with clause 3.2.

(c) This Agreement is subject to termination before the Initial Expiry Date or the Extended Expiry Date (as defined in clause 3.2(b)) (as the case may be) in accordance with the provisions of clause 13 (Termination following a LEP Event of Default), clause 14 (Termination following a Local Authority Event of Default) or clause 17.4 (Prohibited Acts and prohibition on corruption).

Option to extend the term of the Agreement 
3.2 The term of this Agreement may be extended for an additional five (5) years after the Initial Expiry Date in the circumstances and in accordance with the procedure set out in this clause 3.2:

(a) Not less than twelve (12) months before the Initial Expiry Date the LEP and the Local Authority shall meet to review:

(i) the performance of the parties under this Agreement and, in particular, the performance of the LEP in delivering the Partnering Services to the performance standards required under this Agreement and the Project Services to the performance standards required under the relevant Project Agreements;

(ii) the education needs of the population within the Area; and

(iii) whether it would be beneficial to the provision of Educational Services to extend the Agreement for a further five (5) year period from the Initial Expiry Date.

(b) If the LEP and the Local Authority both agree that it would be beneficial to the provision of education in the Area to extend the Agreement, the Local Authority shall serve a written notice upon the LEP at least six (6) months before the Initial Expiry Date the effect of which shall be to extend the term of this Agreement by five (5) years from the Initial Expiry Date (such later date being the Extended Expiry Date). If either party does not agree then this Agreement shall expire on the Initial Expiry Date.

No compensation for the LEP on termination on the Initial Expiry Date or Extended Expiry Date

3.3 Without prejudice to the provisions of clause 9.2(c) (Recovery of Initial LEP Set Up Costs) or clause 14 (Termination following Local Authority Event of Default), on the Initial Expiry Date or the Extended Expiry Date (as the case may be) the LEP shall not be entitled to any compensation.

Provisions surviving expiry

(a) Notwithstanding the expiry or termination of this Agreement pursuant to clause 3.1, clause 3.2, clause 13 (Termination following a LEP Event of Default), clause 14 (Termination following a Local Authority Event of Default) or clause 17.4 (Prohibited Acts and prohibition on corruption) such expiry or termination shall be without prejudice to any accrued rights and obligations under this Agreement as at the date of expiry or termination.

(b) Without limitation to sub-clause (a), the expiry or termination of this Agreement shall not affect the continuing rights and obligations of the parties under the clauses in the table below and/or under any other provision of this Agreement which is expressed to survive expiry or termination or which is required to give effect to such expiry or termination or the consequences of such expiry or termination:

	Clause/Schedule reference
	Description

	1
	Definitions and interpretation

	2
	Purpose and conduct of the parties

	3.4
	Provisions surviving expiry

	3.5
	Transition and handover on termination

	5.3
	Application of TUPE

	5.6 to 5.7
	Personnel Policies and Lists and Records

	5.8 to 5.9
	Assignment and subcontracting

	9.11
	No recourse to public funds

	9.12
	Records and open book accounting

	[9.19
	[Several liability of the Local Authorities] [delete if irrelevant]

	11
	Warranties, indemnities, undertakings and conduct of claims

	12
	General assistance and cooperation

	13.7
	Termination following a LEP Event of Default

	14
	Termination following a Local Authority Event of Default

	16
	Dispute resolution

	17
	Miscellaneous

	Schedule 10
	Compensation on Local Authority Default and Termination

	Schedule 13
	TUPE Information on retendering


Transition and handover on termination

3.4 The LEP shall co-operate with the Local Authority (and/ or such other third party as the Local Authority shall reasonably nominate, (a Replacement Provider)) to ensure a smooth transition and handover of the Partnering Services on the expiry or earlier termination of this Agreement and in either case for a reasonable period thereafter. For the purposes of this clause 3.5 the meaning of the term "co-operate" shall include:

(a) liaising with the Local Authority and/or any Replacement Provider, and providing reasonable assistance and advice concerning the Partnering Services and their transfer to the Local Authority and/or to such Replacement Provider;

(b) allowing any Replacement Provider (at reasonable times and on reasonable notice) access to relevant premises but not so as to interfere with or impede the provision of the Partnering Services;

(c) providing to the Local Authority and/or to any Replacement Provider all and any information concerning the Partnering Services which is reasonably required for the efficient transfer of responsibility for their performance but, to avoid doubt, information which is commercially sensitive to the LEP or any of its Associated Companies shall not be provided and, for the purpose of this sub-clause (c), commercially sensitive shall mean information which would, if disclosed to a competitor of the LEP, give that competitor a competitive advantage over the LEP and thereby prejudice the business of the LEP but shall, to avoid doubt, not include any information referred to in clause 5.3 (Application of TUPE) and Schedule 13 (TUPE, Employees and Pensions); and

(d) doing all necessary acts (including entering into any contracts) to ensure that the Local Authority or the Replacement Provider obtains all of the rights, title and interest in and to all assets and rights of the LEP and any of its Associated Companies as the Local Authority may require and as are necessary to enable the Local Authority or the Replacement Provider to provide the Partnering Services following expiry or early termination of this Agreement. For the purposes of this clause 3.5(d) the LEP shall upon receipt of a written notice from the Local Authority take action to effect a novation of any Partnering Service Agreement from the LEP to the Local Authority or a nominee of the Local Authority.

4 The services to be provided by the LEP to the Local Authority

Partnering Services and Additional Services to be provided by the LEP to the Local Authority

4.1 The LEP will support the Local Authority in the strategic planning of accommodation services for the secondary schools estate in the Area under this Agreement through the provision to the Local Authority of:

(a) the Partnering Services; and 

(b) subject to clause 4.2, such Additional Services to be provided from time to time in accordance with the terms of this Agreement as contemplated in Schedule 11 (Local Authority’s Partnering Requirements and related matters) to be provided by the LEP as set out in Part C of Schedule 12 (LEP Partnering Proposals)
.

Ability of the Local Authority to request Additional Services

4.2 The Local Authority may request (but cannot require) the LEP to procure the provision of Additional Services to it on terms which may be agreed between the LEP and the Local Authority from time to time and subject to:

(a) applicable Law prevailing at the relevant time; and

(b) the Local Authority's procurement rules and guidance (whether or not such rules and guidance comprise Law).

The manner in which the Partnering Services and any Additional Services are provided by the LEP

4.3 Subject to the provisions of Schedule 3 (New Project Approval Procedure), Schedule 11 (Local Authority’s Partnering Requirements and related matters) and any other express provision of this Agreement the LEP shall:

(a) provide to the Local Authority such of the Partnering Services as are required by the Local Authority having regard to the Strategy for Change and consistent with the LEP's obligations under this Agreement;

(b) devote sufficient resource and expertise to providing the Partnering Services in a competent and timely manner and otherwise in accordance with the standards and requirements set out in clause 4.4.

Standard of provision of the Partnering Services and any Additional Services by the LEP

4.4 The LEP shall be solely responsible for procuring that the Partnering Services are at all times performed:

(a) with that degree of skill and care that would reasonably be expected of a competent professional provider of the relevant Partnering Service having regard to the nature and extent of that service;

(b) in accordance with all relevant Law and codes of practice (including Local Government Requirements where applicable);

(c) in accordance with all Consents;

(d) in a manner which is not likely to cause damage to property or be injurious to people; 

(e) in accordance with the relevant paragraphs of Schedule 11 (Local Authority’s Partnering Requirements and related matters) and Schedule 12 (LEP Partnering Proposals); 

(f) in so far as not to be in conflict with an express obligation of the LEP under this Agreement or where in relation to a matter there is no express obligation or standard imposed on the LEP under this Agreement, in accordance with Good Industry Practice;

(g) in a manner consistent with the Local Authority discharging: 

(i) its statutory duties; and/or

(ii) other functions undertaken by it as the same may be notified to the LEP from time to time; and

(h) [having due regard to the Local Authority’s existing arrangements with third parties as detailed in clause 7.5(b)]

The provisions and requirements of this clause 4.4 shall also apply to any Additional Services as if references in this clause 4.4 to Partnering Services were to Additional Services save that the provisions and requirements in this clause 4.4 may be varied or amended by agreement between the LEP and the Local Authority pursuant to clause 4.2.

4.5 The provisions in clause 3, clause 4, clause 5 and clause 17 relating to Partnering Services shall apply mutatis mutandis as if references "Partnering Services" were references to "Additional Services".

5 Delivery of Partnering Services, employee/ HR issues and assignment/ subcontracting 

Assignment and subcontracting

5.1 Subject to clause 5.8 (Assignment and subcontracting by the LEP), the LEP shall be free to subcontract the whole or any part of the provision of the Partnering Services (and/or any Additional Services) to one or more Partnering Service Providers. Notwithstanding any other provisions of this Agreement the LEP shall remain solely responsible to the Local Authority for the provision of the relevant Partnering Services (and/or Additional Services, as the case may be).

Impact on existing service providers

(a) The LEP acknowledges that the Local Authority's secondary educational requirements and associated services are, at the date of this Agreement, delivered using a variety of service providers including, in some cases, persons employed by the Local Authority.

(b) The parties recognise that during the term of this Agreement it is envisaged that the LEP will be providing or procuring the provision of an increasing amount of Services pursuant to the terms of this Agreement and (via Project Service Providers) the Project Agreements.

(c) The provisions of this sub-clause (c) are without prejudice to the LEP's obligations under clause 5.3 or any protocol agreed under clause 5.3A. The LEP and the Local Authority will work together to seek to ensure that existing service providers to the Local Authority and the employees of the Local Authority and those service providers are treated fairly as a consequence of the operation of this Agreement and the LEP shall use reasonable endeavours, where it is consistent with achieving the Local Authority's requirements from time to time and where it is practicable for the LEP to do so, to employ those individuals engaged in carrying out activities for the benefit of the Local Authority for which the LEP or any Service Provider under this Agreement or a Project Agreement subsequently becomes responsible under this Agreement or any Project Agreement.

Application of TUPE

(d) [Whilst as at the date of this Agreement the parties do not envisage that a TUPE transfer will apply in relation to the provision of the Partnering Services by the LEP or as a result of it carrying out its general business activities,] the provisions of Schedule 13 (TUPE, Employees and Pension) and Schedule 18 (Code Dispute Resolution Procedure) shall apply in relation to any transfers of staff to the LEP or any Partnering Service Provider pursuant to or necessitated by this Agreement and it is the parties’ intention that the costs of such transfers should be fully recovered through Project Management Fees to be received after the date of that transfer or, if agreed between the Local Authority and the LEP, on such other basis as may be so agreed between them.

(e) The LEP shall be obliged to act in such a manner and to manage its affairs to ensure, to the extent it is within its powers, that the effect of sub-clause (a) upon the Local Authority is mitigated.

Prior consideration

5.3A
The parties may agree a written protocol that shall apply in relation to any staff at risk of redundancy or redeployment as a result of or necessitated by the coming into effect of this Agreement.

Resources and training

5.2 The LEP shall procure that:

(a) there shall at all times be a sufficient number of staff (including all relevant grades of supervisory staff) engaged in the provision of the Partnering Services with the requisite level of skill and experience. This obligation shall include ensuring that there are sufficient staff to cover periods of holiday, sickness, other absence and anticipated and actual peaks in demand for each of the Partnering Services; and

(b) all staff receive such training and supervision as is necessary to ensure the proper performance of the Partnering Services under this Agreement.

Convictions 

(c) The LEP shall procure that, in respect of all potential staff or persons performing any of the Partnering Services [(other than Transferring Employees)] (each a Named Employee),
 before a Named Employee begins to attend the Sites to perform any of the Partnering Services:

(i) each Named Employee is questioned as to whether he or she has any Convictions or Asbos; and 

(ii) the results are obtained of a check of the most extensive available kind made with the Criminal Records Bureau in respect of each Named Employee; and 

(iii) to the extent permitted by Law, a copy of the results of such check are notified to the Local Authority Representative.

(d) The LEP shall procure that no person who discloses any Convictions or Asbos, or who is found to have any Convictions or Asbos following the results of a Criminal Records Bureau check is employed without the Local Authority's prior written consent (such consent not to be unreasonably withheld or delayed).

(e) The LEP shall procure that the Local Authority is kept advised at all times of any member of staff of the LEP (or any employee of a Partnering Service Provider involved in the provision of the Partnering Services) who, subsequent to his/her commencement of employment as a member of staff, receives a Conviction or Asbo or whose previous Convictions or Asbos become known to the LEP or that Partnering Service Provider.

Personnel polices and procedures to be put in place by the LEP

(f) As at the date of this Agreement, the Local Authority has entered into policies on [Local Authority to provide details] (which for the avoidance of doubt shall for the purposes of this Agreement also include associated codes and guidelines)
. Without prejudice to the generality of sub-clause (b) the LEP shall procure that each of these policies shall be maintained and adhered to after the Relevant Service Transfer Date except to the extent that they may be amended, varied or replaced pursuant to formal negotiations between the LEP and/or any Partnering Service Provider and the trade unions who are recognised in respect of the Transferring Employees and/or with a relevant individual employee or to the extent that the Partnering Service Provider has in place its own existing policies which represent no detriment to the Transferring Employees.

(g) The LEP shall procure that there are set up and maintained by it and by all Partnering Service Providers involved in the provision of Partnering Services, personnel policies and procedures covering all relevant matters (including discipline, grievance, equal opportunities and education and safety). The LEP shall procure that the terms and the implementation of such policies and procedures comply with Law and Good Industry Practice and that they are published in written form and that copies of them (and any revisions and amendments to them) are forthwith issued to the Local Authority.

Lists and records in relation to employees and subcontractors 

5.3 The LEP shall procure that the Local Authority Representative shall at all reasonable times have access to all material details in respect of all employees of the LEP and/or any Partnering Service Provider engaged in the provision of the Partnering Services including numbers and categories of staff employed to perform the Partnering Services and including in respect of each such employee:

(a) details of qualifications; and

(b) details of training undertaken by the employee.

Assignment and subcontracting by the LEP

(c) This Agreement, the Project Documents and any other agreements to which the LEP and the Local Authority are a party shall be binding on, and shall enure to the benefit of, the LEP and the Local Authority and their respective successors and permitted transferees and assignees. In the case of the Local Authority, its successors shall include any body of HM Government in England or any person to whom the Secretary of State, in exercising his statutory powers to transfer property, rights and liabilities of the Local Authority upon the Local Authority ceasing to exist or there being a transfer or reorganisation of all or any of the Local Authority's activities, transfers the property, rights and obligations of the Local Authority under the Project Documents and any other agreements to which the LEP and the Local Authority are a party.

(d) Subject to sub-clause (c), the LEP shall not, without the prior written consent of the Local Authority (such approval in the case of any proposed subcontracting shall not be unreasonably delayed and may only be withheld in circumstances where the obligations to be subcontracted are material obligations or the proposed subcontractor is an Unsuitable Person), assign, transfer, subcontract or otherwise dispose of any interest in this Agreement and any other contract entered into by the LEP for the purposes of performing its obligations under this Agreement.

(e) The provisions of sub-clause (b) shall not apply to:

(i) the grant or exercise of any security rights, in a form approved by the shareholders in the LEP pursuant to the terms of the Shareholders Agreement prior to its grant, in respect of any loan made to the LEP under any Funding Agreement;

(ii) the transfer of any shares in the LEP or any Project Company in accordance with the terms of the Shareholders' Agreement and the Articles of Association of the LEP in relation to the LEP and in accordance with the Shareholders' Agreement and the provisions of any shareholders agreement and articles of association in relation to the relevant Project Company; or

(iii) the establishment of any Project Company. 

Assignment by the Local Authority

(f) Subject to sub-clauses (b) and (c), the rights and obligations of the Local Authority under this Agreement shall not be assigned, novated or otherwise transferred other than to any person (being a single entity) having the legal capacity, power and authority to become a party to and to perform the obligations of the Local Authority under this Agreement being:

(i) a Minister of the Crown pursuant to an order under the Ministers of the Crown Act 1975;

(ii) any other Local Authority which has sufficient financial standing or financial resources to perform the obligations of the Local Authority under this Agreement; or

(iii) any other public authority whose obligations under this Agreement are unconditionally and irrevocably guaranteed (in a form reasonably acceptable to the LEP) by the Local Authority or a Minister of the Crown having the legal capacity, power and authority to perform the obligations under the guarantee and the obligations of the Local Authority under this Agreement.

(g) Any assignment pursuant to sub-clause (a) may only be to an assignee which has substantially the same responsibilities in the Area for Educational Services and which assignee is able to grant substantially the same exclusivity to the LEP as is enjoyed by the LEP pursuant to clause 7 (Exclusivity granted to the LEP).

(h) Nothing in this clause 5.9 shall restrict the rights of the Secretary of State to effect a statutory transfer.

(i) For the purposes of this clause 5.9, an obligation shall be deemed to be validly and enforceably guaranteed by the Local Authority or the Government or by any department, office, instrumentality or agency of the Government if the relevant entity has delivered a legal opinion stating that the guarantee is fully valid and enforceable in accordance with its terms subject to customary qualifications and assumptions from a reputable firm of solicitors approved in advance by the LEP (such approval not to be unreasonably withheld or delayed) having appropriate experience of the matters opined upon.

6 The SPB and the management of the Partnering Services

Composition of the Strategic Partnering Board
 

6.1 A strategic partnering board (the SPB) will be established by the parties comprising:

(a) a representative nominated by the Local Authority from time to time (the Local Authority Representative);

(b) a representative agreed by the board of directors of the LEP (the LEP Representative);

(c) such other number of representatives of stakeholders within the local secondary education community and any other co-opted persons as the Local Authority may from time to time nominate (having first consulted with the LEP) (such number not to exceed [six]
) (Stakeholder Representatives). In relation to each Stakeholder Representative:

(i) he/she shall not have a vote at any meetings of the SPB; and

(ii) the Local Authority shall use reasonable endeavours to ensure that any such appointee is aware of the importance of confidentiality in relation to the matters and information considered by the SPB
; and

(d) [a non-executive, to be the independent chairman of the SPB (the Chairman) (such person to be appointed by agreement of the parties and to be non-voting).]

The role of the SPB

6.2 The role of the SPB in relation to the LEP shall be to:

(a) [review financial and operating (including performance) issues in relation to the LEP through the annual review process and other procedures in clause 6.6;]

(b) [give guidance on and [approve] [discuss
] which New Projects should be progressed, by whom and on what basis in accordance with clause 6.5 and Schedule 3 (New Project Approval Procedure);

(c) act as the primary mechanism for managing the LEP’s performance (in respect of which the LEP shall report to the SPB on the performance of Project Service Providers under individual Project Agreements and of the LEP and Partnering Service Providers under this Agreement) in such format and at such frequencies as the SPB may reasonably require from time to time pursuant to clause 6.6;

(d) serve as a forum for the open exchange of ideas so as to enable the Local Authority, other local stakeholders and the LEP to discuss the Local Authority's forthcoming accommodation and service delivery requirements to ensure an integrated co-ordinated approach to fulfilling such requirements and to develop and update the Strategy for Change in accordance with clause 6.4; and

(e) identify which local stakeholders should be consulted and the frequency of this.

The SPB also has a number of rights and obligations as expressly set out in clause 8.3. 

Meetings of the SPB

(f) Place and time. SPB meetings will take place at such places and times as the parties shall decide. Agendas will be circulated ten (10) Business Days in advance (with supporting papers) and any party wishing to raise other agenda items (including an item under “Any other business”) will notify all other parties (with supporting papers) no later than three (3) Business Days in advance.

(g) Quorum.

(i) The quorum for the proper and valid conduct of any business of the SPB shall be at least two (2) persons including one representative of the Local Authority
 and one representative of the LEP.

(ii) If a quorum is not present at any meeting of the SPB within thirty (30) minutes of that meeting’s start time, it shall be adjourned to the same time and place on the date which is five (5) Business Days later.

(h) Decisions of the SPB. The decision of the Local Authority Representative on the SPB in relation to any matter requiring the agreement or approval of the SPB shall be final
. [OR Save as expressly provided in this clause 6 and in Schedule 3 (New Project Approval Procedure), decisions of the SPB will require majority agreement of the members of the SPB. If a matter requiring a decision of the SPB (where the LEP Representative has a vote) cannot be agreed within a reasonable period of time then the members of the SPB shall negotiate in good faith and the provisions of clause 16 shall apply as if references to the LEP and the Local Authority were to the LEP Representative and the Local Authority Representative respectively.]

(i) Minutes. The Local Authority shall arrange for a person to take minutes of all SPB meetings and circulate the same within three (3) Business Days after the relevant meeting.

(j) Attendance. Each of the parties shall use all its reasonable endeavours to ensure the regular attendance of their representative at all meetings of the SPB and will, unless unavoidable, ensure that its representative is appropriately empowered to agree matters on its behalf.

(k) Compliance with partnering principles etc. Each party shall use all reasonable endeavours to ensure that its representative conducts himself in accordance with the partnering principles and the mutual objectives set out in clause 2.3 and clause 2.4 respectively and, as regards the Local Authority, in a manner intended to ensure (insofar as the Local Authority is able) that the SPB complies with its obligations and carries out its functions in a timely manner.

(l) Telephone meetings etc. A telephone conference call or video conference or a combination of the same, at which all participants are able to speak to and hear each of the other participants and at which for all times at that meeting a quorum of the SPB is able to so participate, shall be deemed to be a valid meeting..

The Strategy for Change (SfC)
 

(m) As part of its strategic planning and of the procurement process for the selection of the PSP the Local Authority has prepared a Strategy for Change (a copy of which comprises Schedule 9 to this Agreement). This document sets out, inter alia, the Local Authority's anticipated accommodation requirements in respect of its secondary schools estate in the Area and may include, at the Local Authority’s sole discretion, requirements in relation to non secondary schools.

(n) The Strategy for Change referred to in sub-clause (a) shall be reviewed at least annually by the Local Authority and the Local Authority shall liaise with the SPB and any other relevant local stakeholders in relation to the development and updating of the Strategy for Change in accordance with sub-clause (c).

(o) If either the Local Authority Representative or the LEP Representative believe that any changes to the then current Strategy for Change would be appropriate he/she shall notify the members of the SPB of the proposed changes and the proposed changes shall then be discussed by the SPB as soon as reasonably practicable after such notification by the relevant representative. A Stakeholder Representative may make submissions to either the Local Authority Representative or the LEP Representative of any change he/she considers appropriate which the relevant representative to which such submission is made may then choose to take forward through the procedure in this sub-clause (c). If the SPB considers that any changes should be made to the Strategy for Change it shall make recommendations to the Local Authority to that effect.

(p) Notwithstanding sub-clause (c), it is acknowledged that the final determination of terms of the Strategy for Change shall be a matter for the Local Authority with the role of the SPB being to input to and seek to influence the terms of the Strategy for Change pursuant to sub-clause (c)
. Accordingly the Local Authority shall be entitled to amend the Strategy for Change from time to time as it sees fit although, if the Strategy for Change is so amended, a copy of the amended version shall forthwith be provided to the SPB. Notwithstanding the foregoing provisions of this sub-clause (d) the Local Authority nevertheless undertakes to consider in good faith any recommendations regarding proposed changes to the Strategy for Change made to it pursuant to sub-clause (c).

New Project Approval 

6.3 The Local Authority and the SPB will review which New Projects will be taken forward and on what terms in accordance with the procedures set out in Schedule 3 (New Project Approval Procedure). The LEP Representative shall not have a vote in relation to decisions of the SPB relating to the New Project Approval Procedure. The LEP shall seek to ensure that prospective New Projects it puts forward for consideration under the New Project Approval Procedure are consistent with the Strategy for Change.

Annual Review, performance monitoring and the Track Record Test

(a) In each year, as soon as reasonably practicable after receipt of the LEP Performance Report and in any event commencing not later than one (1) month after the Review Date in that year, the SPB will hold a formal annual review (the Annual Review) of the operation of this Agreement and the LEP's performance in the context of the targets and objectives in the Strategy for Change, the Collective Partnership Targets and the Key Performance Indicators. [The Stakeholder Representatives will be invited to contribute to such review and their contributions shall be considered by the Local Authority and the LEP]. The requirements in relation to the content and conduct of the review will be agreed from time to time by the LEP and the Local Authority. As part of this review, the SPB (excluding for such purposes the LEP Representative) will review the LEP's progress against the partnership objectives in this Agreement and the LEP Performance Report and the SPB and the LEP shall seek to agree, in good faith, any key findings from such review together with the implications thereof in relation to the LEP's future activities. The Local Authority and/or the SPB shall be entitled to require information and/or clarification from the LEP in relation to the LEP Performance Report including as to whether or not the Track Record Test has been passed. Any dispute in relation to the LEP Performance Report (including whether or not the Track Record Test has been passed) shall be resolved by reference to the Dispute Resolution Procedure.

(b) For the purposes of this Agreement:

(i) The Track Record Test shall be, subject to sub-clause (b)(ii), whether the LEP Performance Report current at the relevant time shows that the LEP has passed each of the Key Performance Indicators in part 2 of Schedule 14 (Track Record and Key Performance Indicators).

(ii) Notwithstanding sub-clause (b)(i), if the Local Authority notifies the LEP in writing (a LA KPI Notice) that it believes that there has been a "Level 2" breach (as specified in part 2 of Schedule 14) of specified Key Performance Indicator(s) identified in the LA KPI Notice (the Relevant KPIs), the LEP shall review the Relevant KPIs and shall report to the Local Authority (the LEP Response) within 20 Business Days (or such longer period as may reasonably be specified by the Local Authority) as to whether the Relevant KPIs have been satisfied as at the date of the LA KPI Notice (or, if such date is not a month end, as at the month end following the date of the LA KPI Notice). If the LEP Response shows that there has been a "Level 2" breach (as specified in part 2 of Schedule 14) of a Relevant KPI then the Track Record Test shall be deemed to have been failed. The provisions of the last two sentences of sub-clause (a) in relation to the LEP Performance Report shall apply mutatis mutandis to the LEP Response as if references to the "LEP Performance Report" were references to the "LEP Response".

(c) In relation to the role of the SPB under clause 6.2(a) and/or clause 6.2(d), the SPB may, by notice in writing to the LEP, make reasonable requests for information from the LEP and the LEP shall provide such information to the SPB as soon as reasonably practicable after any such request is made.

(i) The LEP shall regularly monitor and report the standard of performance of each of the Services and the performance against each Key Performance Indicator detailed in part 2 of Schedule 14 (Track Record and Key Performance Indicator Tests).

(ii) As part of the ongoing monitoring of the performance of the LEP and its Service Providers, the LEP shall, within twenty (20) Business Days of each Review Date, complete and issue to the SPB a report on the LEP's performance against the Key Performance Indicators and the Collective Partnership Targets as at that Review Date (the LEP Performance Report). The LEP Performance Report shall include a review of each of the Key Performance Indicators and of each of the Collective Partnership Targets detailing, in each case, whether the relevant Key Performance Indicator or Collective Partnership Target has been met or not (in the case of the Key Performance Indicators at both target "Level 1" and target "Level 2" as specified in part 2 of Schedule 14) together with a summary of the data and scoring supporting each of the Key Performance Indicators/targets which data and scoring shall be as up to date as reasonably practicable as at the Review Date and in any event shall be up to date as at the date thirty (30) Business Days prior to the Review Date. If any change is made to the LEP Performance Report pursuant to the procedure in sub-clause (a), then references to the LEP Performance Report shall be read as references to the LEP Performance Report as updated or amended by agreement with the LEP or as a result of the Dispute Resolution Procedure.

(iii) The Local Authority and LEP shall meet annually following each Review Date to consider whether the Collective Partnership Targets and Key Performance Indicators remain the most appropriate measure of the LEP's performance of the Services and shall act reasonably in seeking to agree any amendment to the Collective Partnership Targets and/or the Key Performance Indicators.

(iv) Without limitation to sub-clause (e)(i), as part of the annual review referred to in sub-clause (e)(i) the Local Authority and the LEP shall consider in good faith as to whether the Key Performance Indicators should and can be amended (but without any obligation on the LEP to make any such amendment where the amendment would materially affect the performance or cost of performance of the Services) to reflect any new or revised key performance indicators designated from time to time by PfS as "national priority key performance indicators".

(v) The Key Performance Indicators shall be deemed automatically updated from time to time (from the date or in relation to the period specified in the Continuous Improvement Plan) without the need for review or agreement between the parties) so that they accurately reflect any changes to the Key Performance Indicators specified in the Continuous Improvement Plan.

(d) The LEP shall provide written details of performance against the Key Performance Indicators at least quarterly to the LEP board of directors.

The Local Authority Representative 
(e) The Local Authority Representative shall:

(i) exercise the functions and powers of the Local Authority in relation to any SPA Operations which are identified in this Agreement as functions or powers to be carried out by the Local Authority Representative; and

(ii) exercise such other functions and powers of the Local Authority under this Agreement as the Local Authority may notify to the LEP in writing from time to time.

(f) The Local Authority Representative shall be entitled at any time, by notice in writing to the LEP, to authorise any other person to exercise the functions and powers of the Local Authority delegated to him pursuant to sub-clause (a), either generally or specifically. Any act of any such person shall, for the purposes of this Agreement, constitute an act of the Local Authority Representative and all references to the Local Authority Representative in this Agreement, apart from this clause 6.7, shall be taken as references to such person so far as they concern matters within the scope of such person’s authority. For the avoidance of doubt, this will include the attendance at and exercise of the functions of the Local Authority Representative at meetings of the SPB.

(g) The Local Authority may by notice to the LEP change the identity of the Local Authority Representative. The Local Authority shall, as far as practicable, consult with the LEP prior to the appointment of any replacement for the Local Authority Representative, taking account of the need for liaison and continuity in respect of this Agreement. Such change shall have effect on the date specified in the written notice (which date shall, other than in the case of emergency, be such date as will not cause material inconvenience to the LEP in the execution of its obligations under this Agreement).

(h) During any period when no Local Authority Representative has been appointed (or when the Local Authority Representative is unable through illness, incapacity or any other reason whatsoever to carry out or exercise his functions under this Agreement) then the Local Authority shall carry out the functions which would otherwise be performed by the Local Authority Representative and may appoint an alternate representative so far as is within the scope of such person’s authority to include attendance at, and the exercise of the functions of the Local Authority Representative at, meetings of the SPB.

(i) No act or omission of the Local Authority Representative or any officer, employee or other person engaged by the Local Authority shall, except as otherwise expressly provided in this Agreement:

(i) in any way relieve or absolve the LEP from, modify, or act as a waiver or estoppel of, any liability, responsibility, obligation or duty under this Agreement; or

(ii) in the absence of an express order or authorisation in writing under this Agreement constitute or authorise a variation hereto.

(j) Except as previously notified in writing before such act by the Local Authority to the LEP, the LEP and the LEP Representative shall be entitled to treat any act of that Local Authority Representative which is authorised by this Agreement as being expressly authorised by the Local Authority and the LEP and the LEP Representative shall not be required to determine whether an express authority has in fact been given.

The LEP Representative 

(k) The LEP Representative shall have full authority to act on behalf of the LEP for all purposes of this Agreement. Except as previously notified in writing before such act by the LEP to the Local Authority, the Local Authority and the Local Authority Representative shall be entitled to treat any act of the LEP Representative in connection with this Agreement as being expressly authorised by the LEP and the Local Authority Representative shall not be required to determine whether any express authority has in fact been given.

(l) The LEP may, by giving notice to the Local Authority, change the LEP Representative. Where the LEP wishes to do so it shall by written notice to the Local Authority Representative propose a substitute for approval, taking account of the need for liaison and continuity in respect of this Agreement. Such appointment shall be subject to the approval of the Local Authority (not to be unreasonably withheld or delayed). 

Collective Partnership Targets 

(m) The parties commit themselves to the establishment of a long term capital programme as described in the Strategy for Change and to the achievement of the Collective Partnership Targets.

(n) The parties agree that the Collective Partnership Targets shall be reviewed annually by the parties within the same timescales and following the same procedures set out in clause 6.6 (Annual Review, performance monitoring and Track Record Test).

(o) If there is any material failure to meet any of the Collective Partnership Targets the parties shall consider the reasons for such failure and shall negotiate in good faith to agree a plan (the Action Plan) which sets out actions that each party needs to take with a view to the Collective Partnership Targets being achieved within a revised timeframe (as applicable). Such Action Plan will become effective once it is agreed between the parties.

(p) If any of the Collective Partnership Targets continue not to be achieved by the time of the next Annual Review, and the continuing failure is a result of the material non-performance by the LEP of actions accepted by it under an Action Plan, then the LEP and the Local Authority shall negotiate in good faith to agree a rectification plan for implementation by the LEP to remedy such failure as soon as reasonably practicable following the Annual Review.

(q) If:

(i) no rectification plan has been agreed within twenty (20) Business Days of a request for the same from the Local Authority (the Local Authority acting reasonably); or

(ii) a rectification plan is agreed, but the LEP has not implemented the rectification measures pursuant to the rectification plan by the next Annual Review,

then the Local Authority shall be entitled to treat the failure by the LEP as a LEP Event of Default under clause 13.1(d) and, for the purposes of clause 13.4, such LEP Event of Default shall be deemed to be incapable of being remedied.

7 Exclusivity granted to the LEP 

Exclusivity

(a) Subject to the provisions of this Agreement relating to the suspension or partial or full termination of the exclusivity in this clause 7, the LEP (and/or Project Companies nominated by the LEP as the case may be) shall have the sole and exclusive right to:

(i) provide all of the services which comprise the Partnering Services to the Local Authority on the terms and subject to the conditions of this Agreement;

(ii) carry out any Major Capital Project which becomes an Approved Project subject to and on the basis set out, inter alia, in clause 7.2; and

(iii) provide Project Services in relation to any Approved Project subject to and on the basis set out, inter alia, in clause 7.2.

(b) For the purposes of this Agreement:
 

(i) Major Capital Project means any project in the Area procured by the Local Authority:

(A) having a capital value of over [£100,000,] where the project involves the construction of, or refurbishment, repair or extension to, a Relevant Facility (or of any part thereof) pursuant to a PFI Project Agreement; and/or

(B) having a capital value of over [£100,000,] where the project involves the construction of, or refurbishment, repair or extension to, a Relevant Facility (or of any part thereof) pursuant to a D&B Contract; and/or

(C) having a contract value of over £(
, where the project involves the installation, maintenance and/or managed services in respect of ICT Facilities [or any project of any value of that nature where such project is being funded under the BSF Programme]; and/or

(D) having a contract value of over [£100,000] in respect of Hard FM Services
 relating to Hard FM Services for a project which has been or shall be the subject of a D&B Contract.

(ii) Relevant Facility means all premises or facilities (from time to time and whether or not in existence at the date of this Agreement) (including the relevant sites on which such premises or facilities are or are to be located) and including such plant, equipment and fixtures and fittings forming part of the building fabric of such premises or facilities:

(A) relating to the secondary
 schools maintained by the Local Authority from time to time as defined in sections 20-22 of the Schools Standards and Framework Act 1998 and section 39 of the Education Act 2002 or which become maintained by the Local Authority after the date of this Agreement pursuant to any Law; and/or

(B) being funded under the BSF Programme

and in either case where the Local Authority has the legal power to effect and control procurement of such premises or facilities.

(c) The provisions of this clause 7.1 are subject to clause 7.5.

Approved New Projects

(d) The LEP's exclusivity rights under clause 7.1 are subject to the New Projects Approval Procedure set out in Schedule 3 (New Project Approval Procedure).

(e) If a New Project is approved in relation to a Relevant Facility pursuant to the New Projects Approval Procedure thereby becoming an Approved Project, then the LEP shall have the right itself (or to nominate one or more Project Companies) to implement the Approved Project and to enter into the relevant Project Agreement(s) in relation thereto.

(f) The Local Authority shall be entitled to procure the relevant New Project outside the terms of this Agreement and shall not be (or be deemed to be) in breach of the provisions of this clause 7:

(i) following the service of a Suspension Notice pursuant to clause 13.5(a)(i) (LEP Event of Default) until the issue of a Reinstatement Notice;

(ii) in the circumstances set out in clause 13.5(c) (LEP Event of Default); and/or

(iii) in relation to a New Project:

(A) if the LEP confirms that it does not intend to submit a Stage 1 Submission (or fails to confirm whether or not it intends to submit a Stage 1 Submission) within the time period specified and in accordance with the provisions of Schedule 3 (New Project Approval Procedure);

(B) where the relevant Stage 1 Submission does not receive Stage 1 Approval in accordance with paragraph 3 of Schedule 3 (New Project Approval Procedure) and paragraph 3.8(b) of Schedule 3 applies; and/or

(C) where the Stage 2 Submission in relation to the relevant New Project is properly rejected and does not receive Stage 2 Approval pursuant to the procedure in paragraph 4 of Schedule 3 (New Project Approval Procedure) and paragraph 4.6(a) of Schedule 3 (New Project Approval Procedure) applies.

Local Authority undertakings

(g) The Local Authority undertakes to the LEP not to undertake any Major Capital Project without first giving the LEP the right to submit proposals for such Major Capital Project through the procedure set out in Schedule 3 (New Project Approval Procedure).

(h) Subject to the provisions of clause 7.2 and Schedule 3 (New Project Approval Procedure), the Local Authority undertakes to the LEP, for the duration of and subject to the terms of this Agreement, that it shall not enter into any transaction for the provision of any Major Capital Project which becomes an Approved Project in the Area other than pursuant to a Project Agreement entered into pursuant to this Agreement.

Other services etc.

(i) The LEP shall have no right or obligation, but may be requested by the Local Authority, to provide or procure the provision to the Local Authority of:

(i) Additional Services;

(ii) Hard FM Services in relation to the Local Authority's premises (other than Relevant Facilities) where the Local Authority controls the procurement of such services;

(iii) Soft FM Services in relation to any Relevant Facility or in relation to the Local Authority's premises; and/or

(iv) any buildings, plant, equipment, fixtures and fittings to the extent that they do not comprise (or form part of) Relevant Facilities

provided that the services or requirements listed in clause 7.4(a)(i) – (iv) above do not constitute a Major Capital Project.

(j) In relation to Soft FM Services, the Local Authority shall determine whether it wishes to provide all or part of any such services itself. If and to the extent that the Local Authority does not provide any part of the Soft FM Services relating to a Relevant Facility the LEP shall have the right to provide proposals in relation to the provision of such services by the LEP with such proposals to be in such detail and to be provided within such time period as the Local Authority may reasonably specify and the Local Authority shall consider such proposals in good faith and appoint the LEP to provide such services if satisfactory terms are agreed between the LEP and the Local Authority (including the Local Authority being satisfied that such terms represent value for money).

(k) Any services to be provided to the Local Authority pursuant to clause 7.4(a) shall be provided on terms substantially the same as those contained in the Project Agreement(s).

[Carve outs from the LEP's exclusivity

7.2 Notwithstanding the foregoing provisions of this clause 7, clause 7.1 shall not give the LEP (and/or Project Companies nominated by the LEP as the case may be) any exclusive rights in relation to:

(a) the retendering of any project to which the LEP or any Project Company was a party or to which the LEP had procured that a Supply Chain Member be a party other than in respect of a re-tendering following the expiry of the contract in respect of the project in question;

(b) [other local carve-outs]] 

Right for the LEP to compete for non-exclusive work

(c) Where the LEP does not have exclusivity in relation to any of the matters in clause 7.1 and/or Additional Services because of the carve outs in clause 7.5 (any such matter where the LEP does not have exclusivity being an Excluded Service), the Local Authority shall nevertheless be entitled to request the LEP to submit proposals to the Local Authority in relation to any such Excluded Service in relation to the provision of such service by the LEP with such proposals, if submitted by the LEP, to be in such detail and to be provided within such time period as the Local Authority may reasonably specify and the Local Authority shall consider such proposals in good faith but without any obligation to appoint the LEP to provide such services.

(d) Where an Excluded Service is provided by the LEP which would have been a Service for the purposes of this Agreement but for the carve out in clause 7.5 then such Excluded Service shall nevertheless be a Service for the purpose of this Agreement such that all the relevant provisions in relation to the LEP's obligations in respect of such Service shall apply.

Template Project Agreements - changes

(e) The LEP's exclusivity set out in this clause 7 is subject, inter alia, to the requirements in the New Project Approval Procedure relating to the LEP's delivery of New Projects on the terms set out in the relevant Template Project Agreement(s) or as otherwise set out in the Local Authority Requirements for that project.

(f) If the terms of a Template Project Agreement differ from the terms of the then current BSF Programme standard form of such document then, in relation to any New Project being taken through the New Project Approval Procedure, the parties shall:

(i) adopt all BSF policy changes, SOPC and legislation changes contained in the BSF Programme standard form version of the relevant Project Agreement; and

(ii) consider in good faith whether all other changes made to the BSF Programme standard form version of the relevant Project Agreements could be made to the relevant Template Project Agreement without materially prejudicing the interests of the prospective parties to the relevant Project Agreement (but partial acceptance of any other changes will not be permitted by PfS), 

and the relevant Template Project Agreements shall be amended to reflect any changes as required or agreed pursuant to this sub-clause (b).

8 New Projects, New Project Approval Procedure and Project Agreement changes 

New Projects

(a) The parties’ obligations in relation to the identification, approval and delivery of New Projects are contained in Schedule 3 (New Project Approval Procedure).

(b) Once agreement is reached in respect of a New Project such that it becomes an Approved Project the LEP shall enter into (or procure that a Project Company will enter into) a Project Agreement in respect of that Approved Project, subject to Schedule 3 (New Project Approval Procedure), substantially in the form of the relevant Template Project Agreement, with such amendments as may be required in the circumstances of that particular New Project as may have been agreed in accordance with paragraph 4.10 of Schedule 3 (New Project Approval Procedure).

(c) Where pursuant to sub-clause (b) a Project Agreement is entered into by a Project Company, the LEP undertakes to retain its entire shareholding in the Project Company for any lock-in period specified in the relevant Project Agreement.

Demonstration of value for money

(d) It is a key requirement that the LEP is able to demonstrate value for money to the Local Authority in relation to the delivery of New Projects. This requirement is to be satisfied by the LEP as follows:

(i) the Initial Projects to be taken forward by the LEP will have been the subject of a competitive procurement process. As part of this procurement process the PSP has put forward proposals in relation to continuous improvement in relation to which the parties have agreed the Continuous Improvement Plan. The Continuous Improvement Plan will be taken into account in relation to all New Projects in accordance with the provisions in Schedule 3 (New Project Approval Procedure);

(ii) for New Projects which receive Stage 1 Approval on or before the fifth (5th) anniversary of the date of this Agreement the LEP will need to satisfy the requirements in clause 8.3 (Benchmarking). These requirements may themselves require some degree of market testing as set out in clause 8.4 (Market Testing);

(iii) after the fifth (5th) anniversary of the date of this Agreement, the LEP will need to satisfy the requirements in clause 8.4 (Market Testing) in relation to
:

(A) the first Representative New Project of each type; 

(B) any other New Project for which Stage 1 Approval is sought prior to the Representative New Project of the relevant type having become an Approved Project; and

(C) any other New Project for which Stage 1 Approval is sought and where the LEP decides to Market Test that project.

(e) The LEP and the Local Authority shall use reasonable endeavours to agree the nature and scope of projects within the Strategy for Change which are representative of the type of projects to be carried out by the LEP pursuant to each of the PFI Project Agreements, D&B Contracts, FM Contracts and ICT Contracts (with each such project being a Representative New Project)
.

(f) In addition to the requirements in sub-clause (a)(iii) applicable after the fifth (5th) anniversary of the date of this Agreement, the LEP shall (unless otherwise agreed in writing by the Local Authority in relation to the relevant New Project) also have to satisfy the provisions of clause 8.4 (Market Testing) in relation to any New Project brought forward in the period between the date of this Agreement and the fifth (5th) anniversary of the date of this Agreement where the such New Project is not of the Same Type.

(g) For the purposes of this clause 8, Same Type means:

(i) in relation to a PFI Project Agreement, any design, build, fund and operate agreement covering similar obligations and scope as the Initial Projects and entered into by the LEP or a Project Company;

(ii) in relation to a D&B Contract, any design and build agreement covering similar obligations and scope as the Initial Projects and entered into by the LEP or a Project Company;

(iii) in relation to an FM Agreement, any facilities management agreement covering similar obligations and scope as the Initial Projects and entered into by the LEP or a Project Company (but not including any facilities management agreement in relation to facilities management provision in relation to a PFI Project Agreement); and

(iv) in relation to an ICT Contract, any ICT contract covering similar obligations and scope as the Initial Projects and entered into by the LEP or a Project Company.

Benchmarking 

(h) As part of the New Project Approval Procedure the LEP will be required to demonstrate value for money to the satisfaction of the SPB by reference to the cost of the New Project compared to:

(i) the Initial Projects;

(ii) the anticipated cost of future projects as set out in the Continuous Improvement Plan;

(iii) other relevant projects identified by the parties in accordance with Schedule 3 (New Project Approval Procedure); and

(iv) the costs for equivalent projects based on the benchmarking data and indices provided in relation to the BSF Programme by PfS

following the procedures and requirements set out in Schedule 21 (BSF Benchmarking Procedure: Benchmarking Process for LEP Delivery of Non Sample Schools) (the Benchmarking Procedure). However, the Benchmarking Procedure will not need to be followed for those elements of the New Project proposals which are Market Tested in accordance with Schedule 4. For the avoidance of doubt, it shall be the LEP’s choice, subject to clause 8.2(a)(iii), as to which approach to adopt (benchmarking or market testing) in order to demonstrate the value for money in respect of a New Project proposal.

(i) Benchmarking shall be carried out by the LEP and reported on by the LEP to the SPB as part of Stage 1 and Stage 2 of the procedure set out in Schedule 3 (New Project Approval Procedure). This benchmarking exercise shall be carried out in accordance with the Benchmarking Procedure.
 Changes to the Benchmarking Procedure may be agreed between the LEP and the Local Authority.

Market Testing

(j) Each New Project referred to in clause 8.2(a)(iii) and/or in clause 8.2(c) shall need to be Market Tested with such New Project being referred to as a Market Tested Project.

(k) All Market Testing shall be carried out in accordance with part 1 of Schedule 4 (Market Testing Procedure) and shall be conducted openly, fairly and with full transparency and in a manner such that the Local Authority is able to check compliance with the requirements in this clause 8.4.

(l) Once a Representative New Project has been Market Tested in accordance with this clause 8 and Schedule 4 (Market Testing Procedure) then it shall not thereafter be mandatory for the LEP to Market Test a Supply Chain Member in relation to any subsequent New Project of the Same Type where the Supply Chain Member was appointed in relation to the relevant Market Tested Project. Instead, it shall be sufficient, in relation to that Supply Chain Member, for the LEP to follow the benchmarking provisions in clause 8.3 in relation to that Supply Chain Member in the context of the relevant New Project.

(m) If this Agreement is extended beyond the Initial Expiry Date until the Extended Expiry Date then the provisions of clauses 8.4 (a) to (c) above shall apply mutatis mutandis to New Projects which receive Stage 1 Approval after the Initial Expiry Date.

(n) The costs of the LEP in carrying out all Market Testing in accordance with Schedule 4 (Market Testing Procedure) will be met by the LEP and will be recoverable as a submission cost through the Project Management Fee chargeable in relation to that project under the terms of clause 9.

Monitoring of costs on projects by the LEP

(o) Throughout the course of this Agreement and of each New Project carried out under this Agreement, the LEP shall monitor and record in writing its predicted Capital Cost and Whole Life Cost for each New Project (for the LEP and/or the relevant Project Company, as the case may be) and any increases or reductions in such estimated cost from time to time together with the reasons for all such increases or reductions. The LEP shall also record the Capital Cost and Whole Life Cost of each New Project actually incurred by the LEP and/or relevant Project Company (as the case may be) and, to the extent that the information becomes available over time, the actual cost of maintaining and repairing each New Project throughout the period that the LEP and/or the relevant Project Company (as the case may be) is obliged to maintain and repair such project.

(p) The LEP will benchmark the final costs of each New Project incurred by the LEP and/or the relevant Project Company (as the case may be) and, to the extent that the information becomes available over time, the actual cost of maintaining and repairing each New Project throughout the period that the LEP and/or relevant Project Company (as the case may be) is obliged to maintain and repair each New Project against the final costs of all subsequent New Projects. The LEP will also break down such final costs into comparable units of costs for different components of such New Projects as agreed with, or as reasonably requested by, the Local Authority (and/or PfS under the Shareholders Agreement), so that a comparison can be made between the costs of similar projects and similar components from similar and different projects under the BSF Programme.

(q) The LEP shall provide (as appropriate) and keep a written record of all monitoring of costs carried out under this Agreement in such form as the Local Authority (and/or PfS under the Shareholders Agreement) may reasonably request for a period of six years after the creation of such records and shall provide copies of such records, together with such further information and/or reports as the Local Authority (and/or PfS under the Shareholders Agreement) may reasonably request, to the Local Authority (and/or PfS under the Shareholders Agreement) to enable it to record and assimilate the performance of the LEP and its Project Companies and to record and disseminate any lessons to be learned relevant to the BSF Programme or any successor initiative.

Project Agreement changes 
8.2 In relation to any proposed changes under any Project Agreement (whether the proposed change is a Qualifying Change in Law or an Authority Change (as such terms are defined in the relevant Project Agreement) or any other matter affecting the relevant project which may have an equivalent effect on other LEP Projects), the LEP shall work with the relevant Project Service Providers to achieve the best value solution for the Local Authority across the relevant LEP Projects in respect of such Qualifying Change in Law, Authority Change or any other such matter as described in this clause.

CDM Regulations

(a) As between the LEP and the Local Authority, the LEP shall be entirely responsible for the safety of any design which forms part of any prospective New Project being developed pursuant Schedule 3 (New Project Approval Procedure) and for the adequacy, stability and safety of all site operations and methods of construction. The LEP hereby elects to be treated as the only client in respect of each such New Project pursuant to Regulation 8 of the CDM Regulations. The LEP shall not, prior to contract signature in relation to the relevant New Project, seek in any way to withdraw, terminate or derogate from such election.

(b) The LEP shall observe, perform and discharge and/or shall procure the observance, performance and discharge of all the obligations, requirements and duties arising under the CDM Regulations in connection with the Stage 1 Submission

(c) Notwithstanding the election made under clause 8.7(a), the Local Authority shall observe and continue to observe the duties that are, pursuant to Regulation 8 of the CDM Regulations, to remain with the Local Authority, notably those duties under Regulations 5(1)(b), 10(1), 15 and 17(1). 

9 Payment for services and financial provisions  

Project Management Fees

9.1 The following provisions shall apply to payments to be made to the LEP in respect of performance of the Partnering Services:

Quantification of Project Management Fees for each New Project

(a) A proposed fixed management fee for each proposed New Project must be submitted by the LEP as part of the Stage 1 Submission and, once agreed by the Stage 1 Submission becoming a Stage 1 Approved Project, shall be the Project Management Fee for that New Project. The costs of any persons transferred or to be transferred to the LEP or any Partnering Service Provider under TUPE (as referred to in clause 5.3(a)) shall be capable of being included by the LEP as part of Strategy for Change development costs or submission costs (as appropriate) unless the LEP and the Local Authority have agreed some other basis for those costs to be met pursuant to clause 5.3(a). The Project Management Fee submitted as part of the Stage 1 Submission shall include a breakdown of the proposed amount by reference to the following categories of costs (without any double counting between the amounts under sub-clauses (a)(i) and (ii)):

(i) Strategy for Change development costs. Costs, calculated by applying the relevant rates in Appendix 9 to the LEP Business Plan as amended from time to time pursuant to clause 9.4 (Payment rates for services), associated with Strategy for Change development and supply chain management (where applicable) which are not specific to a New Project but relate generally to the phase of projects of which the New Project is a part (for example, LEP inputs into education vision, ICT strategy, school organisation, capacity planning). The LEP will keep detailed time records of all such activities, including time spent by its own staff. The LEP and the Local Authority may agree alternative arrangements from time to time for the charging and payment of all or any such Strategy for Change development costs (rather than such costs being included in a Project Management Fee).
 

(ii) Submission costs. The project specific Costs, calculated by applying the relevant rates in Appendix 9 to the LEP Business Plan as amended from time to time pursuant to clause 9.4 (Payment rates for services), associated with the relevant New Project in relation to taking the proposed New Project through the New Project Approval Procedure (for example, design costs, finance and legal advice, technical advice, surveys, costs associated with benchmarking and/or Market Testing etc). These submission costs will be computed based on the LEP’s estimate of the time involved in taking the New Project through the New Project Approval Procedure to contract completion and execution (including time spent by the LEP's own staff). The costs under this heading may, with the agreement of the Local Authority (such consent not to be unreasonably withheld or delayed where the costs incurred relate to the New Project for which Stage 1 Approval is to be sought) include costs reasonably and properly incurred by the LEP in relation to a New Project in relation to which a Stage 1 Submission has already been submitted but where the same was not approved. 

(iii) LEP Margin. A specified percentage margin (the LEP Margin) (with the LEP Margin to be less than or equal to the Maximum LEP Margin) in respect of the relevant New Project, with such percentage to be applied to the aggregate of the Strategy for Change development costs and submission costs referred to in sub-clauses (a)(i) and (ii) to represent recovery by the LEP of its working capital investment in the development of New Projects.

(iv) That part of the LEP Initial Set-up Costs as are deemed appropriate to be apportioned to the relevant New Project.

For the avoidance of doubt all costings and methodologies referred to in this clause 9.1(a) will be subject to relevant reductions and targets set out in the Continuous Improvement Plan
.

(b) Subject to sub-clause (c), recovery of the Project Management Fee is dependent on the relevant New Project becoming an Approved Project and a Project Agreement being entered into in relation to that Approved Project in which case the LEP shall:

(i) in the case of a PFI Project Agreement, charge an amount equivalent to the Project Management Fee as a lump sum to the Project Company entering into the relevant PFI Project Agreement and that Project Company shall, in turn, recover such amount through the amounts to be paid to the Project Company under the PFI Project Agreement; and

(ii) in the case of any Project Agreement other than a PFI Project Agreement, recover the Project Management Fee in accordance with the terms of the relevant Project Agreement.

(c) Notwithstanding sub-clause (b), the LEP shall be entitled to reimbursement of the Project Management Fee or the Incurred Project Management Fee in the circumstances referred to in paragraph 4.7, paragraph 4.12 and/or paragraph 6 of Schedule 3 (New Project Approval Procedure) and/or pursuant to clause 14 (Termination following Local Authority Event of Default).

(d) In certain circumstances the LEP shall be entitled to payment of the "Incurred Project Management Fee". The Incurred Project Management Fee shall be the amount of the Project Management Fee (calculated as at the relevant date specified as being the Calculation Date) relating to:

(i) the amounts actually incurred or properly payable by or on behalf of the LEP up to the Calculation Date in respect of any Strategy for Change development costs and submission costs (as referred to in sub-clauses (a)(i) and (ii) and not already reimbursed to or paid to the LEP by the Local Authority);

(ii) plus the LEP Margin referred to in sub-clause (a)(iii) but only applying the percentage to the aggregate of the actual amounts properly incurred or payable in respect of the Strategy for Change development costs and submission costs (as referred to in sub-clause (d)(i)),

but in no circumstances shall the Incurred Project Management Fee for a New Project exceed the Project Management Fee for that New Project set out in the Stage 1 Submission.

(e) For the purposes of the calculation of any Project Management Fee, where any component of the rates or costs included in the calculation of the relevant Project Management Fee are not included in the Agreed Rates referred to in clause 9.4 (Payment rates for services) (such rates or costs being Non Scheduled Costs) then the Non Scheduled Costs shall (unless the relevant rates for the Non Scheduled Costs are agreed in writing by the Authority - in which case such agreed rates shall be incorporated into the relevant agreed rates in the LEP Business Plan) be market tested in accordance with the provisions of clause 8.4 (Market Testing) which shall apply mutatis mutandis in relation to the Market Testing thereof (subject to any amendments to such provisions as may be agreed between the parties) and, once so market-tested, shall be incorporated into the relevant agreed rates in the LEP Business Plan. Any Non Scheduled Costs the LEP seeks to recover as part of any Project Management Fee or Incurred Project Management Fee that have not been agreed or market tested in accordance with this sub-clause (e) shall not be recoverable by the LEP. 

(f) For the avoidance of doubt, the amounts payable by the Local Authority to the LEP under this clause 9 shall always be payable on the basis of actual costs incurred and will not in any event exceed either the relevant project submission costs total set out in the current LEP Business Plan or the Project Management Fee agreed for that New Project under the New Project Approval Procedure.

Recovery of LEP Initial Set-up Costs 
(g) The LEP shall be entitled to recover the LEP Initial Set-up Costs as part of the Project Management Fee as provided by clause 9.1 in relation to New Projects undertaken by the LEP during the period of five (5) years following the date of this Agreement, together with the costs of interim funding associated therewith. Such costs shall be recovered:

(i) in the percentage proportions for each New Project as agreed at the date of this Agreement between the parties by reference to the New Projects anticipated in such five year period in the SFC and shall be payable on the signature of the relevant Project Agreement(s) for the relevant New Project being entered into during that period pursuant to this Agreement; or

(ii) if the LEP Initial Set-up Costs cannot be (or are not) allocated in accordance with sub-clause (a)(i), such costs and the timing of their recovery shall be [to be specified – e.g. in ¨ equal instalments payable on the signature of each Project Agreement or by reference to the Capital Value of the Project Agreements].

(h) Subject to sub-clause (e) and save in the circumstances set out in:

(i) clause 14 (Termination following a Local Authority Event of Default); and/or

(ii) Schedule 10 (Compensation on Local Authority Default and termination),

sub-clause (c) shall apply to the recovery of any unrecovered LEP Initial Set-up Costs.

(i) If and to the extent that the LEP shall not have entered into or procured the entry by a Project Company into Project Agreements for New Projects by the date five (5) years after the date of this Agreement (or, if earlier, the date of termination of this Agreement for any reason otherwise than pursuant to clause 13 (Termination following a LEP Event of Default)) such that the LEP Initial Set-up Costs together with the costs of interim funding associated therewith have not been recovered by the LEP, then the Local Authority
 shall (subject to clause 13.6(b)(iii) and clause 13.7(b)(ii)) pay to the LEP the balance of any LEP Initial Set-up Costs together with the costs of interim funding associated therewith not so recovered.

(j) The parties may agree, where no New Projects have been entered into for a significant period of time and where the parties do not reasonably expect there to be any further New Projects, to apply the terms of sub-clause (c) in advance of the dates set out therein.

(k) The provisions of this clause 9.2 are subject to clause 9.3 and to paragraph 2.2(a) of Schedule 10 (Compensation on Local Authority Default and termination).

No double recovery in respect of the Initial Projects

9.2 The LEP shall only be entitled to receive Project Management Fees in respect of New Projects.

Payment rates for services

(a) Payment for any Educational Support Services and/or Additional Services which the LEP provides at the request of the Local Authority
 shall be on terms agreed by the parties as to scope and specification and payment shall be (unless expressly stated otherwise in the relevant terms) at the rates specified in Appendix 9 to the LEP Business Plan (as the same may be amended from time to time pursuant to this clause 9.4), such rates (and the rates detailed therein for the provision of the Delivery Services from time to time) being the Agreed Rates). 

(b) Any rates in relation to services to be provided in relation to Delivery Services, Educational Support Services or Additional Services that are not included in the Agreed Rates shall be subject to agreement in advance with the Local Authority (and the Local Authority may require the LEP to market test the relevant services and rates and clause 9.1(e) shall apply in relation to market testing rates in relation to Delivery Services) and the LEP Business Plan (Appendix 9) shall be updated to include such rates once agreed. No costs shall be recoverable in relation to work or services in respect of which agreed rates are not in place in accordance with this clause 9.4.

(i) Subject to sub-clause (c)(ii) and sub-clause (c)(iii) below, the costs incurred by the LEP in relation to proposals for New Projects (and which form part of the Project Management Fee for the relevant New Project) and in relation to Educational Support Services and Additional Services will accrue at the rates and prices contained in Appendix 9 to the LEP Business Plan and in accordance with the provisions of this clause 9, being the Agreed Rates.

(ii) The Agreed Rates shall be reviewed by the LEP on each Review Date and, shall be adjusted:

(A) by RPIx;

(B) taking into account the relevant local and national trends; and

(C) taking into account the rates and prices paid by the LEP for such services having used Good Industry Practice to secure best value in respect of those services,

PROVIDED THAT the LEP shall only be permitted to adjust the Agreed Rates to take account of the matters set out in sub-clause (c)(ii)(B) and sub-clause (c)(ii)(C) where the LEP has obtained the prior written agreement of the Local Authority that any changes to the rates by reference to the matters set out in such sub-clauses represent value for money.

(iii) On completion of the review referred to in sub-clause (c)(ii) and in any event within two (2) months of the Review Date, the LEP shall provide an update of Appendix 9 to the LEP Business Plan detailing any adjustments to the Agreed Rates.

Currency and method of payment

9.3 All payments under this Agreement shall be made in pounds sterling by electronic transfer of funds for value on the day in question to the bank account of the recipient (located in the United Kingdom) specified in the relevant invoice, quoting the invoice number against which payment is made.

Disputes in relation to payment

(a) If either party (acting in good faith) disputes all or any part of any sum payable hereunder, the undisputed amount shall be paid by the Local Authority in accordance with the relevant provisions of this clause 9 and the provisions of this clause 9.6 shall apply.

(b) The parties shall use all reasonable endeavours to resolve the dispute in question within ten (10) Business Days of the dispute arising. If they fail so to resolve it, either party may refer the matter to the Dispute Resolution Procedure.

(c) Following resolution of the dispute, any amount agreed or determined to have been payable shall be paid as soon as reasonably practicable by the Local Authority to the LEP, together with interest on such amount calculated in accordance with clause 9.7.

Default interest on late payment 
9.4 Each party shall be entitled, without prejudice to any other right or remedy, to receive interest on any payment not duly made pursuant to the terms of this Agreement on the due date calculated from day to day at a rate per annum equal to the Default Interest Rate from the day after the date on which payment was due up to and including the date of payment.

Set-off

(a) Whenever any sum of money shall be agreed, or determined, as due and payable by the LEP to the Local Authority, such sum may, at the Local Authority's discretion, be deducted from or applied to reduce the amount of any sum then due to the LEP from the Local Authority under this Agreement PROVIDED THAT the Local Authority has given the LEP not less than five (5) Business Days’ notice of its intention to deduct or apply such sum.

(b) Whenever any sum of money shall be agreed, or determined as due and payable by the Local Authority to the LEP, such sum may at the LEP’s discretion be deducted from or applied to reduce the amount of any sum then due from the LEP to the Local Authority under this Agreement PROVIDED THAT the LEP has given the Local Authority not less than five (5) Business Days’ notice of its intention to deduct or apply such sum.

VAT

(c) All amounts stated to be payable by any party under this Agreement shall be exclusive of any VAT properly chargeable on any amount. For the avoidance of doubt, this sub-clause shall apply to all forms of consideration provided by any party under this Agreement.

(d) Each party shall pay to the relevant other party any VAT properly chargeable on any supply made to it under this Agreement PROVIDED THAT it shall first have received from the other party a valid tax invoice in respect of that supply which complies with the requirements of Part III VAT Regulations 1995.

(i) If any party (referred to in this clause 9.9 as the First Party) shall consider that any VAT which another party (referred to in this clause 9.9 as the Second Party) claims to be properly chargeable to the First Party in connection with this Agreement is not in fact properly so chargeable, the First Party shall be entitled to require the Second Party to obtain a ruling from HM Commissioners for Revenue & Customs (or, if relevant, such other body as is charged at the time with the collection and management of VAT) (referred to in this clause as the Commissioners) as to the VAT (if any) properly so chargeable. The Second Party shall forthwith request the Commissioners for such a ruling.

(ii) The following further provisions shall apply in respect of the applications for a ruling in accordance with sub-clause (c)(i):

(A) prior to submitting its request for such a ruling and any further communication to the Commissioners in connection with the obtaining of the ruling, the Second Party shall first obtain the agreement of the First Party to the contents of such request and any such further communication, such agreement not to be unreasonably withheld or delayed;

(B) the Second Party shall provide to the First Party copies of all communications received from the Commissioners in connection with the application for a ruling as soon as practicable after receipt; and

(C) the Second Party shall use all reasonable endeavours (including without limitation the provision of such additional information as the Commissioners may require) to obtain such a ruling as soon as reasonably practicable following the initial request.

(e) If a ruling is required by the First Party under sub-clause (c)(i), the First Party shall not be obliged to pay the VAT so claimed by the Second Party unless and until a ruling is received from the Commissioners which states that a sum of VAT (the VAT Sum) is properly so chargeable or the Commissioners state that they are not prepared to give any ruling on the matter. In this case, then subject to sub-clauses (e) and (f) and PROVIDED THAT the First Party shall first have received a valid tax invoice which complies with the requirements of Part III VAT Regulations 1995 and which states the VAT Sum to be the amount of VAT chargeable to the First Party, the First Party shall pay the VAT Sum (and any interest or penalties attributable to the VAT Sum) to the Second Party.

(f) If the First Party disagrees with any ruling obtained pursuant to sub-clause (c)(i) by the Second Party from the Commissioners, then the Second Party (PROVIDED THAT it is indemnified to its reasonable satisfaction against all costs and expenses including interest and penalties which it may incur in relation thereto) shall take such action and give such information and assistance to the First Party as the First Party may require to challenge such ruling or otherwise to resist or avoid the imposition of VAT on the relevant supply.

(g) The following further provisions shall apply if the First Party shall exercise its rights under sub-clause (e):

(i) the action which that First Party shall be entitled to require the Second Party to take shall include (without limitation) contesting any assessment to VAT or other relevant determination of the Commissioners before any VAT tribunal or court of competent jurisdiction and appealing any judgment or decision of any such tribunal or court;

(ii) if the Second Party shall be required to pay to or deposit with the Commissioners a sum equal to the VAT assessed as a condition precedent to its pursuing any appeal, the First Party shall, at its election, either pay such sum to the Commissioners on behalf of the Second Party or on receipt of proof in a form reasonably satisfactory to the First Party that the Second Party has paid such sum to or deposited such sum with the Commissioners the First Party shall pay such sum to the Second Party;

(iii) save as specifically provided in sub-clause (d), the First Party shall not be obliged to pay to the Second Party any sum in respect of the VAT in dispute to the Second Party or in respect of VAT on any further supplies made by the Second Party to the First Party which are the same type and raise the same issues as the supplies which are the subject of the relevant dispute unless and until the final outcome of the relevant dispute is that it is either determined or agreed that VAT is properly chargeable on the relevant supply or supplies; and

(iv) the Second Party shall account to the First Party for any costs awarded to the Second Party on any appeal, for any sum paid to or deposited with the Commissioners in accordance with sub-clause (f)(ii) which is repayable to the Second Party and for any interest to which the Second Party is entitled in respect of such sums.

Economic and monetary union

(h) Without prejudice to Article 3 of Regulation (EC) No. 1103/97 of 17th June 1997 of the Authority of Ministers of the European Union, the introduction of the euro shall not, of itself:

(i) have the effect of altering any provision of, or (in whole or in part) of discharging, cancelling, rescinding, terminating or otherwise excusing performance under this Agreement; or

(ii) give the parties to this Agreement the right unilaterally to alter any provision of, or (in whole or in part) to discharge, cancel, rescind, terminate or otherwise avoid its obligations under this Agreement.

If, following the introduction of the euro, Sterling is substituted by the euro as the currency of the United Kingdom, then all references in this Agreement to “Sterling” or “£” shall be construed as references to “euro” or “€” (as the case may be), at the agreed Sterling-euro conversion rate PROVIDED THAT the provisions of this clause shall not apply during any transitional period when Sterling is a sub-unit of the euro, unless the parties otherwise agree.

Without prejudice to sub-clauses (a) and (b), the parties will negotiate in good faith in order to agree any amendments to this Agreement which are reasonably necessary as a result of the introduction of the euro (and, if relevant, so as to ensure that the terms of this Agreement reflect then current market practices and conventions relating to the introduction of the euro).

No recourse to public funds

(i) The provisions of this clause 9.11 shall not apply in relation to the making of payments to the LEP or any Project Company pursuant to the terms of this Agreement and/or any Project Agreement.

(j) The LEP shall at all times perform its obligations under this Agreement at its own risk and without recourse to Government (whether local, regional or central) or other public funds or guarantees save as otherwise expressly provided for elsewhere in this Agreement or with the prior written consent of the Local Authority.

(k) The LEP confirms that it has not applied and has no intention (as at the date of execution of this Agreement) of applying for any Government or European Union grants or funding or any other public funds or guarantees for the purpose of performing its obligations (or those of its subsidiaries) under this Agreement. If the LEP (or its subsidiaries) is or becomes entitled to apply for any such grants or funding in relation to the carrying out of any of the Services it shall obtain the Local Authority's consent before submitting the relevant application. The Local Authority's agreement to the LEP's (or its subsidiaries) application may be given on conditions, including a condition that, should the LEP (or its subsidiaries) receive any such grant or funding the payments made by the Local Authority to the LEP (or its subsidiaries) in accordance with this Agreement will be reduced by the amount of the grant or funding or such lesser amount as the Local Authority may determine.

Records and open book accounting

9.5 The LEP shall (and shall procure that each Partnering Service Provider shall) at all times:

(a) maintain a full record of particulars of the costs of performing the Partnering Services;

(b) upon request by the Local Authority, provide a written summary of any of the costs referred to in sub-clause (a), including details of any funds held by the LEP specifically to cover such costs, in such form and detail as the Local Authority may reasonably require to enable the Local Authority to monitor the performance by the LEP of its obligations under this Agreement;

(c) provide such facilities as the Local Authority may reasonably require for its representatives to visit any place where the records are held and examine the records maintained under this clause; and

(d) upon request by the Local Authority provide to the Local Authority any information provided on a regular basis by it to the Funders during the term of this Agreement.

Books of Account 

9.6 Compliance with clause 9.12 (Records and open book accounting) shall require the LEP to keep (and to procure that each Partnering Service Provider shall keep) books of account together with supporting materials in accordance with best accountancy practice with respect to this Agreement showing in detail:

(a) administrative overheads;

(b) payments to Partnering Service Providers;

(c) capital and revenue expenditure; and

(d) such other items as the Local Authority may reasonably require from time to time to conduct costs audits for verification of cost expenditure or estimated expenditure, for the purpose of this Agreement,

and the LEP shall have (and procure that its Partnering Service Providers shall have) the books of account evidencing the items listed in sub-clauses (a) to (d) inclusive, available for inspection by the Local Authority (and its advisers) upon reasonable notice, and shall promptly present a written report of these to the Local Authority as and when requested from time to time.

Maintenance of Records

9.7 The LEP shall maintain or procure that the following are maintained by it:

(a) a full record of all incidents relating to health, safety and security which occur during the term of the Agreement; and

(b) full records of all maintenance procedures carried out during the term of the Agreement,

and the LEP shall have (or procure that) the items referred to in sub-clauses (a) and (b) are available for inspection by the Local Authority (and its advisers) upon reasonable notice and shall promptly present a written report of these to the Local Authority as and when requested from time to time.

Auditor/ inspector

9.8 The LEP shall permit (and shall procure that the Partnering Service Providers shall permit) all records, books, materials and details referred to in clauses 9.12 to 9.14 (Records) and other any data, documents, materials or records required under or by virtue of this Agreement to be made available for inspection by the Local Authority’s s.151 officer (as defined by s.151 of the Local Government Act 1972), to be examined and copied from time to time by the Local Authority's auditor, the Audit Commission and/or Office for Standards in Education and their representatives and other representatives of the Local Authority who reasonably require access to the same.

Retention

9.9 The records, books, materials and records referred to in clauses 9.12 to 9.14 (Records) shall be retained for a period of at least (6) six years after expiry or earlier determination of this Agreement.

9.10 [Not used].

Confidentiality

9.11 All information referred to in clauses 9.12 (Records and open book accounting) to 9.14 (Maintenance of Records) is subject to the obligations set out in clause 17.6 (Confidentiality and Freedom of Information).

[Liability of the Local Authorities

9.12 The liability of each Local Authority under this Agreement is several and no act or omission (including any default or waiver) of any Local Authority shall bind any other Local Authority save as expressly set out herein.]

10 Insurance provisions

The insurances

(a) The LEP shall take out and maintain or procure the maintenance of the Required Insurance (as set out in Schedule 7 (Required Insurances)) and any other insurances as may be required by Law at its own cost for the period of this Agreement PROVIDED THAT the LEP shall not be required to maintain such insurances which are:

(i) unavailable within the worldwide insurance market with reputable insurers of good standing; or 

(ii) which are offered on terms such that the risk which is the subject of such insurance is not generally being insured against in the worldwide insurance market.

(b) The Required Insurance shall be placed with insurers who are acceptable to the Local Authority (such acceptance not to be unreasonably withheld or delayed).

Subrogation and vitiation

10.2 The LEP shall:

(a) procure that all policies of insurance referred to in Schedule 7 (Required Insurances) shall contain a provision to the effect that insurers have agreed to waive all rights of subrogation against the Local Authority and each Local Authority Party save to the extent the Local Authority or the relevant Local Authority Party has vitiated the policy by a deliberate act or omission; and

(b) not bring any claim or action against the Local Authority or any Local Authority Party in respect of any loss or damage in circumstances where the LEP could recover such loss or damage under such insurance (whether or not such insurance has in fact been effected or, if effected, has been vitiated as a result of any act or omission of the LEP (or any LEP Party), including but not limited to non-disclosure or under-insurance),

PROVIDED THAT, to avoid doubt, this clause 10.2 shall not by itself prevent the LEP from claiming against the Local Authority (or any Local Authority Party) for any loss or damage not covered because of the level of deductibles under such insurance permitted by this Agreement.

Acts or omissions of the LEP

10.3 The LEP shall not take any action or fail to take any reasonable action or (in so far as it is reasonably within its power) permit or allow others to take or fail to take any action (including failure to disclose any fact) as a result of which any of the Insurances may be rendered void, voidable, unenforceable or suspended or impaired in whole or in part or which may otherwise render any sum paid out under any relevant policy repayable in whole or in part.

Evidence of the Insurances

10.4 In relation to the insurance policies referred to in clause 10.1(a) the LEP shall supply, on request, to the Local Authority:

(a) within ten (10) Business Days of receipt of the same by the LEP, copies of all insurance policies (including all documents evidencing any amendments, extensions or variations to all such policies) and the Local Authority shall be entitled to inspect them during ordinary business hours;

(b) copies of all cover notes (including all documents evidencing any amendments, extensions or variations to the policies to which the cover notes relate) and the Local Authority shall be entitled to inspect them during ordinary business hours; and

(c) evidence that all premiums payable have been paid and that the insurance is in full force and effect.

Acceptance and compliance

(d) Neither failure to comply nor full compliance with the insurance provisions of this Agreement shall relieve the LEP of its liabilities and obligations under this Agreement.

(e) The LEP shall take all reasonable steps to mitigate the effects of any risks or claims covered by this clause (including without limitation minimising the amount of any costs and expenses which might result).

(f) The LEP shall give the Local Authority twenty (20) Business Days' prior written notice of the cancellation, non renewal or amendment to any of the insurances (whether held by it on a project specific basis or by its supply chain or the PSP under a group policy) set out in Schedule 7 (Required Insurances).

10.5 [Professional indemnity insurance

(a) In addition to the insurance referred to in clause 10.1(a) if the LEP is due to carry out activities that should have the benefit of professional indemnity insurance, the LEP undertakes to procure and maintain in force professional indemnity insurance (PI Insurance) provided that such insurance is generally available in the market to members of similar businesses at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the LEP's own claims record or other acts, omissions, matters or things peculiar to the LEP will be deemed to be within the reasonable rates and, where such insurance is effected, to:

(i) provide evidence satisfactory to the Local Authority (as and when reasonably required by the Local Authority) of the PI Insurance being in full force and effect from the date on which the PI Insurance shall have been procured pursuant to this clause 10.6 until the date six (6) years from and including the completion of all the Works (such evidence to include details of the cover) including confirmation of territorial limits, levels of excess, insurers, policy number and indemnity limit (which shall be a minimum of [five million pounds (£5,000,000)]
 either each and every loss or in the aggregate;

(ii) provide the Local Authority with notice of:

(A) any cancellation of the PI Insurance not less than thirty (30) days prior to the relevant cancellation date; and

(B) any adverse material changes to, or suspension of, cover relevant to the Project not less than thirty (30) days prior to the relevant change or suspension; and

(b) inform the Local Authority as soon as reasonably practicable of any claim under the PI Insurance in respect of the Project in excess of £1m, provide such information to the Local Authority as the Local Authority may reasonably require in relation to such claim and provide notice of any potential breach of the aggregate limit of the policy.]

11 Warranties, indemnities, undertakings and conduct of claims 

Warranties and information

(a) The LEP warrants to the Local Authority, as at the date of this Agreement, on the terms set out in Schedule 6 (Corporate Warranties by the LEP).

(b) Each of the LEP’s warranties shall be separate and independent and, save as expressly provided to the contrary, shall not be limited by reference to any of them or by any other provisions of this Agreement.

(c) The LEP hereby acknowledges and agrees that compliance by it with the LEP’s warranties (or any of them) shall not itself constitute performance of any of its other obligations under this Agreement. 

Local Authority information

11.2 Subject to the provisions of Schedule 13 (TUPE, Employees and Pensions)

(a) the LEP shall not in any way be relieved from any obligation under this Agreement nor shall it be entitled to claim against the Local Authority on grounds that any information, whether obtained from the Local Authority or otherwise (including information made available by the Local Authority) is incorrect or insufficient and it shall make its own enquiries as to the accuracy and adequacy of that information;

(b) neither the Local Authority nor any of its agents, servants or advisers shall be liable to the LEP (whether in contract, tort or otherwise and whether or not arising out of any negligence on the part of the Local Authority or any of its agents, servants or advisers) in respect of any inadequacy of any kind whatsoever in the Information;

(c) the Local Authority gives no warranty or undertaking that the Information represents all of the information in its possession or power relevant or material to the Project. Neither the Local Authority nor any of its agents, servants or advisers shall be liable to the LEP in respect of any failure to disclose or make available to the LEP (whether before or after the execution of any of the Project Documents) any information, documents or data or to keep the Information up to date or to inform the LEP (whether before or after the execution of the Project Documents) of any inaccuracy, error, omission, unfitness for purpose, defects or inadequacy in the Information;

(d) the LEP acknowledges and confirms that:

(i) it has conducted its own analysis and review of the Information and, before execution of the Project Documents, has satisfied or will satisfy itself as to the accuracy, completeness and fitness for purpose of all such Information upon which it places reliance or upon which it should have placed reliance; and

(ii) it shall not be entitled to make any claim against the Local Authority or any of its agents, servants or advisers, whether in damages or for extensions of time or additional payments under the Project Documents, on the grounds of any misunderstanding or misapprehension in respect of the Information or on the grounds that incorrect or insufficient information relating thereto or to any Site was given to it by any person whether or not in the employment of the Local Authority, nor shall it be relieved from any risks or obligations imposed on or undertaken by it under the Project Documents on any such ground.

LEP indemnities to the Local Authority

11.3 The LEP shall indemnify and keep the Local Authority indemnified at all times from and against all Direct Losses sustained by the Local Authority in consequence of any negligent act or omission of the LEP or any LEP Party relating to the performance or non performance of their obligations under this Agreement and/or breach of this Agreement by the LEP which results in:

(a) any claim for, or in respect of, the death and/or personal injury of any employee of, or person engaged by, the LEP or any LEP Party notwithstanding any act or omission of the Local Authority or any Local Authority Party;

(b) any claim for, or in respect of, the death and/or personal injury of any third party (other than a person referred to in sub-clause (a)) arising out of, or in the course of, the SPA Operations, save to the extent caused (or contributed to) by any negligent act or omission by the Local Authority or any Local Authority Party relating to the performance or non performance of their obligations under this Agreement and/or breach of any express provision of this Agreement by the Local Authority;

(c) any physical loss of or damage to the Local Authority's property or assets save to the extent that such loss or damage arises out of the breach of any express provision of this Agreement by the Local Authority or any negligent act or omission of the Local Authority or any Local Authority Party relating to the performance or non performance of their obligations under this Agreement; and/or

(d) any physical loss of or damage to property or assets of any third party save to the extent that such loss or damage arises out of the breach of any express provision of this Agreement by the Local Authority or any negligent act or omission of the Local Authority or any Local Authority Party relating to the performance or non performance of their obligations under this Agreement.

Local Authority indemnities to the LEP

11.4 Subject always to the provisions of clause 10.2, the Local Authority shall indemnify and keep the LEP indemnified at all times from and against all Direct Losses sustained by the LEP in consequence of any negligent act or omission of the Local Authority or any Local Authority Party relating to the performance or non-performance of their obligations under this Agreement and/or breach of this Agreement by the Local Authority which results in:

(a) any claim for, or in respect of, the death and/or personal injury of any employee of, or person engaged by, the Local Authority or any Local Authority Party notwithstanding any act or omission of the LEP or any LEP Party; 

(b) any claim for, or in respect of, the death and/or personal injury of any third party (other than a person referred to in sub-clause (a)), arising out of, or in the course of, the SPA Operations, save to the extent caused (or contributed to) by any negligent act or omission by the LEP or any LEP Party relating to the performance or non performance of their obligations under this Agreement and/or breach of any express provision of this Agreement by the LEP;

(c) any physical loss of or damage to the LEP's property or assets save to the extent that such loss or damage arises out of the breach of any express provision of this Agreement by the LEP or any negligent act or omission of the LEP or any LEP Party relating to the performance or non performance of their obligations under this Agreement; and/or

(d) any physical loss of or damage to property or assets of any third party save to the extent that such loss or damage arises out of the breach of any express provision of this Agreement by the LEP or any negligent act or omission of the LEP or any LEP Party relating to the performance or non performance of their obligations under this Agreement.

Conduct of claims

11.5 The provisions of this clause 11.5 shall apply to the conduct by a party from whom an indemnity is sought under this Agreement, of claims made by a third person against a party having (or claiming to have) the benefit of the indemnity. The party having, or claiming to have, the benefit of the indemnity is referred to as the Beneficiary and the party giving the indemnity is referred to as the Indemnifier.

(a) If the Beneficiary receives any notice, demand, letter or other document concerning any claim for which it appears that the Beneficiary is, or may become entitled to, indemnification under this Agreement, the Beneficiary shall give notice in writing to the Indemnifier as soon as reasonably practicable and in any event within twenty (20) Business Days of receipt of the same.

(b) Subject to sub-clauses (c), (d) and (e) below, on the giving of a notice by the Beneficiary pursuant to sub-clause (a) above, where it appears that the Beneficiary is or may be entitled to indemnification from the Indemnifier in respect of all (but not part only) of the liability arising out of the claim, the Indemnifier shall (subject to providing the Beneficiary with a secured indemnity to its reasonable satisfaction against all costs and expenses that it may incur by reason of such action) be entitled to dispute the claim in the name of the Beneficiary at the Indemnifier's own expense and take conduct of any defence, dispute, compromise, or appeal of the claim and of any incidental negotiations. The Beneficiary shall give the Indemnifier all reasonable co operation, access and assistance for the purposes of considering and resisting such claim.

(c) With respect to any claim conducted by the Indemnifier pursuant to sub-clause (b) above:

(i) the Indemnifier shall keep the Beneficiary fully informed and consult with it about material elements of the conduct of the claim;

(ii) the Indemnifier shall not bring the name of the Beneficiary into disrepute; and

(iii) the Indemnifier shall not pay or settle such claims without the prior consent of the Beneficiary, such consent not to be unreasonably withheld or delayed.

(d) The Beneficiary shall be free to pay or settle any claim on such terms as it thinks fit and without prejudice to its rights and remedies under this Agreement if:

(i) the Indemnifier is not entitled to take conduct of the claim in accordance with sub-clause (b); or

(ii) the Indemnifier fails to notify the Beneficiary of its intention to take conduct of the relevant claim within twenty (20) Business Days of the notice from the Beneficiary under sub-clause (a) or notifies the Beneficiary that it does not intend to take conduct of the claim; or

(iii) the Indemnifier fails to comply in any material respect with the provisions of sub-clause (c).

(e) The Beneficiary shall be free at any time to give notice to the Indemnifier that it is retaining or taking over (as the case may be) the conduct of any defence, dispute, compromise or appeal of any claim (or of any incidental negotiations) to which sub-clause (b) applies. On receipt of such notice the Indemnifier shall promptly take all steps necessary to transfer the conduct of such claim to the Beneficiary, and shall provide to the Beneficiary all reasonable co operation, access and assistance for the purposes of considering and resisting such claim. If the Beneficiary gives any notice pursuant to this sub-clause (e), then the Indemnifier shall be released from any liability under its indemnity under clause 11.3 or clause 11.4 (as the case may be) and, without prejudice to any accrued liabilities, any liability under its indemnity given pursuant to sub-clause (b) in respect of such claim. 

(f) If the Indemnifier pays to the Beneficiary an amount in respect of an indemnity and the Beneficiary subsequently recovers (whether by payment, discount, credit, saving, relief or other benefit or otherwise) a sum which is directly referable to the fact, matter, event or circumstances giving rise to the claim under the indemnity, the Beneficiary shall forthwith repay to the Indemnifier whichever is the lesser of:

(i) an amount equal to the sum recovered (or the value of the saving or benefit obtained) less any out of pocket costs and expenses properly incurred by the Beneficiary in recovering the same; and

(ii) the amount paid to the Beneficiary by the Indemnifier in respect of the claim under the relevant indemnity,

PROVIDED THAT there shall be no obligation on the Beneficiary to pursue such recovery and that the Indemnifier is repaid only to the extent that the amount of such recovery aggregated with any sum recovered from the Indemnifier exceeds any loss sustained by the Beneficiary (including for this purpose indirect or consequential losses or claims for loss of profits which are excluded by this Agreement from being recovered from the Indemnifier).

(g) Any person taking any of the steps contemplated by sub-clauses (a) to (d) (inclusive) shall comply with the requirements of any insurer who may have an obligation to provide an indemnity in respect of any liability arising under this Agreement.

Mitigation – indemnity claims

11.6 To avoid doubt the provisions of clause 17.19 (Mitigation) apply to any indemnity given under this Agreement and any such indemnity shall not extend to Direct Losses which could have been reduced or avoided by the Beneficiary complying with the provisions of such clause.

Taxation

11.7 If any payment by one party under an indemnity in this Agreement is subject to income tax, capital gains tax or corporation tax (or any tax replacing them) in the hands of the recipient, the recipient may demand in writing to the party making the payment that the payment shall be increased by such amount (the Additional Amount) as would ensure that, after taking into account any such tax payable in respect of the Additional Amount and any credit or saving that may arise as a result of paying the Additional Amount, the recipient receives and retains a net sum equal to the amount it would have otherwise received had the payment not been subject to such tax, with the result that it is left in no better or worse tax position. The party making the payment shall pay the Additional Amount within ten (10) Business Days of receipt of such demand.

Limitations 

(a) The indemnities under this Agreement shall not apply and there shall be no right to claim damages for breach of this Agreement, in tort or on any other basis whatsoever to the extent that any loss claimed by either party is for Indirect Losses suffered or allegedly suffered by any person. 

(b) Save to the extent provided in clause 11.4 (Local Authority indemnities to the LEP) or as otherwise expressly provided in this Agreement the Local Authority shall not be liable to the LEP or any LEP Party in respect of any negligent act or omission of the Local Authority or any Local Authority Party relating to or in connection with this Agreement and the LEP shall procure that no LEP Party shall bring such a claim against the Local Authority. The LEP has accepted this on the basis that it and each LEP Party will cover the risk of negligent acts or omissions by insurance or in such other manner as it (or they) may think fit.

Incompatible activities

11.8 The LEP shall not (and shall procure that none of its Associated Companies shall) during the period when this Agreement is in force carry out any activities which in the reasonable opinion of the Local Authority are incompatible with the provision of Educational Services.

No double recovery

11.9 Notwithstanding any other provisions of this Agreement, neither party shall be entitled to recover compensation or make a claim under this Agreement in respect of any loss that it has incurred to the extent that it has already been compensated in respect of that loss pursuant to this Agreement or otherwise.

12 General assistance and cooperation 

General assistance and co-operation and undertakings

12.1 Subject to clause 12.2, each party undertakes to co-operate in good faith with the other to facilitate the proper performance of this Agreement and in particular will:

(a) use all reasonable endeavours to avoid unnecessary disputes and claims against the other party;

(b) not interfere with the rights of the other party and its servants, agents, representatives, contractors or sub contractors (of any tier) on its behalf in performing its obligations under this Agreement nor in any other way hinder or prevent such other party or its servants, agents, representatives, contractors or sub contractors (of any tier) on its behalf from performing those obligations; and

(c) assist the other party (and its servants, agents, representatives, contractors or sub contractors (of any tier)) in performing those obligations so far as is reasonably practicable.

12.2 Nothing in clause 12.1 shall:

(a) interfere with the right of each party to arrange its affairs in whatever manner it considers fit in order to perform its obligations under this Agreement in the manner in which it considers to be the most effective and efficient;

(b) oblige any party to incur any additional cost or expense or suffer any loss of profit in excess of that required by its proper performance of its obligations under this Agreement; 

(c) relieve a party from any obligation under any indemnity contained in this Agreement or from any obligation to pay any debt due or payable under such document; or

(d) fetter the discretion of the Local Authority in fulfilling its statutory functions.

Provision of information

12.3 Without prejudice to the LEP’s obligation to provide information pursuant to other terms of this Agreement a party (the Providing Party) shall (PROVIDED THAT fulfilling its obligations under this clause 12.3 does not require it to commit expenditure or time resources of its employees over a level which it considers to be material) supply to the other party (the Requesting Party) such information as may from time to time be reasonably required by the Requesting Party in relation to the performance of the Requesting Party's obligations under this Agreement and which is within the Providing Party's care and control subject to compliance by the Requesting Party with the provisions of clause 17.6 (Confidentiality and Freedom of Information) and save to the extent that the Providing Party is restricted by Law or by any binding confidentiality obligation or undertaking from supplying such information.

Cooperation of the Local Authority 
12.4 The Local Authority undertakes to the LEP that it shall:

(a) not wilfully impede the LEP in the performance of its obligations under this Agreement (having regard always to the interactive nature of the activities of the parties and to the Local Authority's use of the facilities to be provided under the terms of the Project Agreements and to the Local Authority’s statutory functions); and

(b) inform the LEP as soon as reasonably practicable if at any time it becomes unable to meet any of its financial obligations and in such case inform, and keep the LEP informed, of any course of action to remedy the situation recommended or required by the Secretary of State or other competent authority,

PROVIDED THAT, to avoid doubt, nothing in this clause 12.4 shall in any way fetter the discretion of the Local Authority in fulfilling its statutory functions or in its exercising any right or privilege.

Attendance at meetings

(c) The LEP shall attend regular meetings (Update Meetings) convened by the Local Authority, on reasonable written notice to be held in [location of Local Authority] at reasonable times. The parties may circulate agendas in advance which may include the following issues:

(i) the LEP's performance as against its obligations under this Agreement;

(ii) the development and status of any New Project; and

(iii) any other matters which the parties may consider relevant to the operation of this Agreement.

(d) Update Meetings shall be attended by the Local Authority Representative, the LEP Representative and any other persons from the Local Authority, the LEP, any party to a Supply Chain Agreement or any professional advisers as the parties may consider appropriate. The Local Authority shall arrange for a person to take minutes of all Update Meetings and circulate such minutes within three (3) Business Days after the relevant meeting. Update Meetings may be held by telephone or video conference if the parties consider it appropriate.

(e) Upon the instruction (on reasonable notice) of the Local Authority, the LEP Representative and any party to a Supply Chain Agreement shall attend any scrutiny committee meetings, project board meetings or any other meetings that the Local Authority shall consider appropriate, but only where such attendance shall not involve material expenditure by the LEP.

13 Termination following a LEP Event of Default 

Definition of a LEP Event of Default

13.1 For the purposes of this Agreement, a LEP Event of Default means any of the following events or circumstances:

(a) termination of any PFI Project Agreement or D&B Contract by reason of abandonment of the Works or termination of any ICT Contract as a result of a breach by the LEP of the terms of a D&B Contract;

(b) termination of
:

(i) one or more Project Agreements (excluding any PFI Project Agreements) having an aggregate Annual Value of more than [£(]; or 

(ii) one or more Project Agreements (including a PFI Project Agreement) having an aggregate Annual Value of more than [£(],

each in accordance with their terms as a result of any breach or default by the LEP or a Project Company as the counterparty to such an agreement;

(c) the LEP failing to meet any one of the Track Record "Target Level 2" Key Performance Indicators as set out in part 2 of Schedule 14 (Track Record and Key Performance Indicators) (a Significant Performance Failure);
 

(d) the LEP committing a material breach of its obligations under this Agreement (other than as a consequence of a breach by the Local Authority of its obligations under this Agreement) including:

(i) a LEP Event of Default pursuant to clause 6.9 (Collective Partnership Targets); and/or 

(ii) failure to take out and maintain any of the Insurances in accordance with clause 10 (Insurance provisions); 

(e) the LEP ceasing to provide or procure the provision of all or a substantial part of the Partnering Services in accordance with this Agreement (other than as a consequence of a breach by the Local Authority of its obligations under this Agreement);

(f) the LEP failing to pay any sum or sums due to the Local Authority under this Agreement (which sums are not in dispute) which, either singly or in aggregate, exceed(s) £100,000 (index linked) and such failure continues for sixty (60) Business Days from receipt by the LEP of a notice of non payment from the Local Authority: or

(g) an Insolvency Event occurs in relation to the LEP.

13.1A
Where relief from Unavailability Deductions or Unavailable but Used Deductions has been granted in accordance with paragraphs 3.6.3(b) or 3.6.4 of Schedule 6 of a PFI Project Agreement then such aggregate Annual Value under clause 13.1(b) shall include the Annual Value of such PFI Project Agreement and shall be taken into account in assessing whether a LEP Event of Default has occurred and also in determining whether the Track Record Test has been or can be passed.

13.1B
Where the Local Authority is deemed to have granted relief to the LEP from the requirement to achieve the Completion Requirement contained in paragraph 15 of Schedule 8 of a D&B Contract in accordance with paragraph 15(b) or paragraph 15(c) of that Schedule, then such aggregate Annual Value under clause 13.1(b) shall include the Annual Value of such D&B Contract and shall be taken into account in assessing whether a LEP Event of Default has occurred and also in determining whether the Track Record Test has been or can be passed.

Notification of a LEP Event of Default (or potential LEP Event of Default)

13.2 Each party to this Agreement shall notify the other party of the occurrence, and details, of any LEP Event of Default promptly on becoming aware of its occurrence, and the LEP shall notify the Local Authority of any event or circumstance which is likely, with the passage of time or otherwise, to constitute or give rise to a LEP Event of Default promptly on the LEP becoming aware of such event or circumstance.

Consequences of LEP Event of Default

(a) On the occurrence of a LEP Event of Default, or within a reasonable time after the Local Authority becomes aware of the same, and while the same is subsisting, the Local Authority may act or require action in accordance with the relevant clauses referred to in the table below:

	Sub-clause of clause 13.1
	Brief description (this column is included for ease of reference and shall be disregarded for the purposes of the interpretation of this Agreement)
	Consequence
	Relevant clause in the first instance

	(a)
	Termination of a PFI Project Agreement or D&B Contract following abandonment of Works
	Right to remove exclusivity/ invoke an SPA Material Default
	Clause 13.5

	(b)
	Termination of Project Agreements
	Right to remove exclusivity/ invoke an SPA Material Default
	Clause 13.5

	(c)
	Occurrence of a Significant Performance Failure 
	Opportunity to remedy
	Clause 13.4

	(d)
	Material breach of the SPA by the LEP
	Opportunity to remedy
	Clause 13.4

	(e)
	LEP ceasing to supply Partnering Services
	Opportunity to remedy
	Clause 13.4

	(f)
	Non payment by the LEP of amounts due to the Local Authority
	Right to remove exclusivity/ invoke an SPA Material Default
	Clause 13.5

	(g)
	Insolvency Event in relation to the LEP
	Right to remove exclusivity/ invoke an SPA Material Default
	Clause 13.5


(b) In the case of any LEP Event of Default under sub-clauses 13.1 (a), (b), (f) or (g) the Local Authority shall at any time following the occurrence of such LEP Event of Default be entitled to exercise its rights under clause 13.5 (Removal of exclusivity/ SPA Material Default). 

Opportunity to remedy

(c) Where this clause 13.4 applies (as specified in the fourth column in the table in clause 13.3(a)), the Local Authority may serve notice of default on the LEP requiring the LEP at the LEP's option either:

(i) to remedy the LEP Event of Default referred to in such notice of default (if the same is capable of remedy) within twenty (20) Business Days of such notice of default or, if the Local Authority considers that the LEP Event of Default is not capable of remedy within twenty (20) Business Days, such longer period as reasonably specified by the Local Authority; or

(ii) to put forward within twenty (20) Business Days of such notice of default a reasonable programme (set out, if appropriate, in stages) for remedying the LEP Event of Default (a Remediation Programme) or, in the case of a LEP Event of Default under clause 13.1(c), namely a Significant Performance Failure) a programme to satisfy the Local Authority that the events or circumstances that gave rise to the Significant Performance Failure will not recur or has/have otherwise been addressed to the satisfaction of the Local Authority (an Improvement Programme)
. A Remediation Programme shall specify in reasonable detail the manner in, and the latest date by which such LEP Event of Default is proposed to be remedied. An Improvement Programme shall set out such detail so as to satisfy the Local Authority that the events or circumstances that gave rise to the Significant Performance Failure will not recur or has/have otherwise been addressed within the timescales as agreed in the Improvement Programme. The LEP shall only have the option of putting forward a programme in accordance with this sub-clause (ii) if it first notifies the Local Authority within ten (10) Business Days of such notice of default that it proposes to do so. For the avoidance of doubt the reversal of any action that was done without SPB consent shall remedy that breach PROVIDED THAT the LEP shall indemnify the Local Authority in respect of all losses, costs and expenses incurred as a result of that action being so carried out or its subsequent reversal.

(d) Where the LEP puts forward a programme in accordance with sub-clause (a)(ii), the Local Authority shall have twenty (20) Business Days from receipt of the same within which to notify the LEP (in the case of a Remediation Programme acting reasonably and in the case of an Improvement Programme in its absolute discretion) if it does not accept the programme, failing which the Local Authority shall be deemed to have accepted the programme. Where the Local Authority notifies the LEP that it does not accept the programme (or no programme is put forward by the LEP in accordance with sub-clause (a)(ii) in circumstances where the Local Authority, pursuant to sub-clause (a)(ii), has given the LEP the opportunity to put forward a programme), the Local Authority may elect to exercise its rights under sub-clause (c) and/or clause 13.5 (Right to remove exclusivity/SPA Material Default). If the Remediation Programme or Improvement Programme (as the case may be) agreed or deemed to have been agreed pursuant to this sub-clause (b) is not effective:

(i) in the case of a Remediation Programme to remedy the LEP Event of Default within the agreed time period(s) specified in the Remediation Programme; or

(ii) in the case of an Improvement Programme so as to implement the material steps identified in the Improvement Programme to the reasonable satisfaction of the Local Authority within the relevant time period(s) specified in the Improvement Programme so as to satisfy the Local Authority (in its sole discretion) that the events or circumstances that gave rise to the Significant Performance Failure will not recur or has/have otherwise been addressed within the timescales as agreed in the Improvement Programme,

the Local Authority shall be entitled to exercise its rights under sub-clause (c) and/or clause 13.5 (Right to remove exclusivity/SPA Material Default).

(iii) Where the Local Authority is entitled to exercise its rights under this sub-clause (c) the Local Authority may, in its discretion
:

(A) request in writing that the LEP terminate a Supply Chain Agreement or Partnering Service Agreement to which it is a party or, as the case may be, procure the termination of any Supply Chain Agreement or Partnering Service Agreement to which any Service Provider that is under the control of the LEP is a party which has caused or materially contributed to the occurrence of the LEP Event of Default in respect of any relevant Service and to procure that a replacement Supply Chain Member or Partnering Service Provider (as the case may be) is appointed in accordance with the provisions of this Agreement or the relevant Project Agreement as the case may be; or 

(B) where the LEP itself has been providing the Services in respect of which the LEP Event of Default occurred, to require the LEP to cease providing the relevant Services and procure that a replacement Supply Chain Member or Partnering Service Provider (as the case may be) is appointed in accordance with clause 5.1 (Assignment and subcontracting) to provide all those parts of the relevant Services which were performed by the LEP within sixty (60) Business Days.

(iv) If the Local Authority exercises its rights under sub-clause (c)(i) in relation to a LEP Event of Default affecting provision of the Partnering Services, the LEP shall forthwith put forward proposals for the interim management or provision of the relevant Partnering Services until such time as an alternative Partnering Service Provider can be engaged by the LEP. If the LEP fails to do so (or its proposals if implemented are not reasonably likely to give adequate provision of the relevant Partnering Services) then without prejudice to the other rights of the Local Authority in this clause 13, the Local Authority may perform, or procure a third party to perform, such Partnering Services itself.

(v) If:

(A) the LEP fails to take any steps referred to in sub-clause (c)(i); or

(B) if applicable, any Project Service Provider that is under the control of the LEP fails (after having received a valid notice from the Local Authority under a Project Agreement) to terminate any Supply Chain Agreement to which it is a party and to procure that a replacement Supply Chain Member is appointed in accordance with the provisions of the Project Agreement,

then the Local Authority shall be entitled at its option to exercise its rights in accordance with the provisions of clause 13.5 (Removal of exclusivity / SPA Material Default).

(e) If a notice is given by the Local Authority under clause 13.4(a)(i) requiring the LEP to remedy a LEP Event of Default but the LEP Event of Default is not remedied in the 20 Business Day period (or longer period specified by the Local Authority) then, in respect of that LEP Event of Default, the Local Authority shall be entitled to exercise its rights under clause 13.5 (Removal of exclusivity / SPA Material Default).

Right to suspend or remove exclusivity/ SPA Material Default 
(f) Subject to clause 13.6 and clause 17.3(c), the rights referred to in clause 13.3(b), clause 13.4(b), clause 13.4(c)(iii) and clause 13.4(d) are that the Local Authority shall have the right:

(i) to suspend the LEP's exclusivity by notice in writing to the LEP (a Suspension Notice) until further notice (if any) (any such notice reinstating exclusivity being a Reinstatement Notice) whereupon, during such suspension, the Local Authority shall be relieved of its obligations set out in clause 7 (Exclusivity granted to the LEP) or any obligation associated with and necessitated by clause 7 PROVIDED THAT:

(A) the Local Authority may during the period of any such suspension serve an SPA Material Default Notice; and

(B) if a Suspension Notice is served and no Reinstatement Notice has been served by the Local Authority within six months of the date of the Suspension Notice then an SPA Material Default Notice (as defined in sub-clause (a)(ii)) shall be deemed to have been served on the LEP on the expiry of such six month period; or

(ii) at any time (whether or not a Suspension Notice has been served on the LEP) to treat such circumstances as an SPA Material Default by notice in writing to the LEP (an SPA Material Default Notice) in accordance with clause 13.6. 

(g) If the Local Authority exercises its rights in accordance with sub-clause (a)(i):

(i) the Local Authority shall have no liability whatsoever whether under this Agreement or in tort or at common law to the LEP or any LEP Party save for any antecedent breach of this Agreement by the Local Authority; and

(ii) the LEP shall no longer be required to provide the Partnering Services pursuant to clause 4 for the period of suspension, PROVIDED THAT:

(A) the Local Authority may request the LEP to provide the Partnering Services and, if the LEP agrees, such Partnering Services shall be provided on the terms set out in clause 4;

(B) the LEP shall recommence provision of the Partnering Services pursuant to clause 4 on receipt of a Reinstatement Notice from the Local Authority. 

(h) Without prejudice to any of the foregoing provisions of this clause 13.5, if the LEP fails to meet any one or more of the Track Record "Target Level 1" Key Performance Indicators as set out in part 2 of Schedule 14 (Track Record and Key Performance Indicators), the Local Authority shall have the right (if the matter or breach giving rise to the failure has not been remedied to the reasonable satisfaction of the Local Authority within 90 days of the failure or breach giving rise to the failure to meet the relevant Key Performance Indicator) in respect of the next project in relation to which the Local Authority notifies the LEP in writing that it would otherwise have requested a Stage 1 Submission from the LEP (the Next Project) under the New Project Approval Procedure to be relieved of its obligations set out in clause 7 (Exclusivity granted to the LEP) or any obligation associated with and necessitated by clause 7 in respect of such Next Project.

Consequences of an SPA Material Default Notice 
13.3 If the Local Authority serves an SPA Material Default Notice on the LEP pursuant to clause 13.5(a)(ii) (or is deemed to have served such an SPA Material Default Notice pursuant to clause 13.5(a)(i)(B)) then an SPA Material Default shall be deemed to have occurred whereupon:

(a) The Local Authority shall be entitled to terminate this Agreement with immediate effect by notice in writing to the LEP (a Default Termination Notice), in which case the provisions of clause 13.7(b) shall apply.

(b) If no Default Termination Notice is given by the Local Authority pursuant to sub-clause (a) within twenty (20) Business Days of the occurrence of the SPA Material Default then:

(i) the provisions of clause 9.2 of the Shareholders' Agreement shall apply;

(ii) if an SPA Material Default Notice is served at a time when the LEP's exclusivity has been suspended pursuant to clause 13.5(a)(i) or where the SPA Material Default Notice is deemed to have been given pursuant to clause 13.5(a)(i)(B), then a Reinstatement Notice shall be deemed to have been given immediately prior to the service (or deemed service) of the SPA Material Default Notice (but such Reinstatement Notice shall be deemed not to have been served and shall have no effect if, at the end of the procedure in clause 9 of the Shareholders' Agreement and the related provisions in the Articles of Association of the LEP (the Default Transfer Procedure), the shares held by the PSP have not been purchased by the Local Authority, BSFI or a third party purchaser;

(iii) the Local Authority shall cease to have any obligation under clause 9.2(c) to pay to the LEP all or any part of the LEP Initial Set-up Costs which have not been recovered by the LEP prior to the date of the SPA Material Default Notice. 

Termination and payment of compensation on a LEP Event of Default

(c) If following the Default Transfer Procedure no purchaser has acquired the shares in the LEP held by the PSP then the Local Authority shall be entitled by notice in writing to the LEP to terminate this Agreement with immediate effect in which circumstances the provisions of sub-clause (b) shall apply.

(d) Where pursuant to clause 13.6(a) or sub-clause (a) above, the provisions of this sub-clause (b) apply:

(i) the LEP shall reimburse the Local Authority for all reasonable costs incurred by the Local Authority in exercising any of its rights (including, without limitation, any relevant increased administrative expenses arising from the LEP’s breach of any of its obligations under this Agreement and the reasonable and proper costs of the Local Authority incurred under this Agreement and the Shareholders’ Agreement resulting from the occurrence of an SPA Material Default (the Local Authority's Costs). The Local Authority shall take reasonable steps to mitigate such costs and, for the avoidance of doubt, shall be entitled to set off the Local Authority's Costs against any sum payable by the Local Authority pursuant to clause 9.2 and/or Schedule 10 (Compensation on Local Authority Default and Termination); and

(ii) the Local Authority shall cease to have any obligation under clause 9.2(c) to pay to the LEP all or any part of the LEP Initial Set-up Costs which have not been recovered by the LEP prior to the date of the SPA Material Default Notice.

Key Performance Indicators 

(e) For the purposes of determining whether a Key Performance Indicator has been met any relief or extension of time under a Project Agreement relevant to the Key Performance Indicator shall apply to the same extent as under the Project Agreement in measuring the performance against that Key Performance Indicator. For the avoidance of doubt the relief referred to in clause 13.1A will not be deemed to be relief nor an extension of time for the purposes of this clause 13.8 (Key Performance Indicators) [nor in assessing whether the relevant Continuous Improvement Plan targets have been achieved].

(f) For the purposes of Key Performance Indicators relating to the New Project Approval Procedure, any New Project Approval Proposal or Stage 2 Submission which is rejected or withdrawn by the Local Authority and in respect of which the LEP is then entitled to recover its Incurred Project Management Fee shall be deemed to have been given Stage 1 Approval or to be a Stage 2 Approved Project (as the case may be).

14 Termination following a Local Authority Event of Default 
Definition of Local Authority Event of Default

14.1 For the purposes of this Agreement, a Local Authority Event of Default means any of the following events or circumstances:

(a) the Local Authority:

(i) committing a material breach of the terms of clause 7 (Exclusivity granted to the LEP); and/or

(ii) failing to perform its obligations under clause 6.3(e) (attendance at meetings of the SPB) (to the extent that such breach is not an event or circumstance falling under the terms of sub-clause (b) or (c) of this clause 14.1) where such breach of clause 6.3(e) has a material adverse effect on the LEP or any Project Company that is a party to a Project Agreement;

(b) the Local Authority committing a material breach of this Agreement which prevents any New Project which has received Stage 2 Approval (as defined in Schedule 3 (New Project Approval Procedure)) from proceeding;

(c) an expropriation, sequestration, nationalisation or requisition of any Facilities or a material part of the Facilities or a material part of the assets and/or shares of the LEP or any Project Company by the Local Authority or any other Relevant Authority;

(d) non-payment by the Local Authority of amounts due under this Agreement (which are not in dispute) exceeding £100,000 (index linked) sixty (60) Business Days after a written notice is served on the Local Authority stating the amount due and the date when such amount became due;

(e) the occurrence of any of the following:

(i) the Local Authority committing a breach of its obligations in clause 5.9 (Assignment by the Local Authority); 

(ii) statutory assignment of this Agreement to a body not being a permitted successor body in accordance with the provisions of clause 5.9;

(iii) the Local Authority ceasing to exist and there being no permitted successor body in accordance with the provisions of clause 5.9,

PROVIDED THAT a rejection of or failure to approve a New Project in accordance with the terms of Schedule 3 (New Project Approval Procedure) shall not comprise a Local Authority Event of Default.

Consequences of a Local Authority Event of Default

(f) On the occurrence of a Local Authority Event of Default or within a reasonable time after the LEP becomes aware of the same, and while the same is still subsisting, the LEP may, at its option serve notice on the Local Authority stating the details of such Local Authority Event of Default.

(g) If the Local Authority has not remedied the Local Authority Event of Default within thirty (30) Business Days of such notice, or, if it is not capable of remedy, the LEP may:

(i) serve a notice on the Local Authority suspending performance by the LEP of all or part of its obligations under this Agreement for so long as the Local Authority Event of Default is subsisting; or

(ii) serve a notice on the Local Authority terminating this Agreement with immediate effect (a Local Authority Termination Notice); or

(iii) serve a notice on the Local Authority specifying the effect such Local Authority Event of Default has had (and continues to have) on the LEP and whether the LEP shall continue to progress any New Project through the New Project Approval Procedure (a Local Authority Default Notice). 

Payment of compensation to the LEP on a Local Authority Event of Default

14.2 Where the LEP:

(a) has served a Local Authority Default Notice the Local Authority shall pay compensation to the LEP calculated in accordance with paragraph 1 of Schedule 10 (Compensation on Local Authority Default and Termination); or

(b) has served a Local Authority Termination Notice the Local Authority shall pay compensation to the LEP calculated in accordance with paragraph 2 of Schedule 10 (Compensation on Local Authority Default and Termination).

Other consequences of a Local Authority Event of Default

14.3 Where the LEP has served a Local Authority Default Notice more than once in any twelve (12) month period it shall not be required to provide the Partnering Services under this Agreement except on terms which provide, inter alia, for the payment by the Local Authority of all costs reasonably and properly incurred by the LEP or its Partnering Service Providers in providing the Partnering Services monthly in arrears.

14.4 Without prejudice to any other rights which it may have under this clause 14, following the occurrence of a Local Authority Event of Default pursuant to clause 14.1(b), the LEP shall be entitled:

(a) to be paid interest by the Local Authority at the Default Interest Rate on its Project Management Fee in relation to the New Project which is the subject of the delay referred to in clause 14.1(b) for the period of such delay; and

(b) where the aggregate delay to the execution of a Project Agreement in relation to a New Project caused by a Local Authority Event of Default exceeds twelve (12) months, to serve a notice on the Local Authority terminating this Agreement with immediate effect which notice shall be a Local Authority Termination Notice for the purposes of clause 14.3.

14.5 The LEP shall not exercise or purport to exercise any right to terminate this Agreement (or accept any repudiation of this Agreement) except as expressly set out in this clause 14.

15 Completion obligations 

15.1 On or prior to execution of this Agreement:

(a) the LEP shall deliver to the Local Authority Representative the documents referred to in Part 1 of Schedule 2 (Completion documents) (unless the requirement to deliver any such document is waived by the Local Authority by written notice to the LEP); and

(b) the Local Authority shall deliver to the LEP the documents referred to in Part 2 of Schedule 2 (Completion documents) (unless the requirement to deliver any such document is waived by the LEP by written notice to the Local Authority).

16 Dispute resolution

Disputes

16.1 Any dispute arising in relation to any aspect of this Agreement shall be resolved in accordance with this clause 16.

Consultation

16.2 If a dispute arises in relation to any aspect of this Agreement, the LEP and the Local Authority shall first consult in good faith in an attempt to come to an agreement in relation to the disputed matter.

Adjudication

16.3 If the LEP and the Local Authority fail to resolve the dispute through such consultation either party may refer the matter to an adjudicator selected in accordance with clause 16.4 (Identity of Adjudicator) (the Adjudicator).

Identity of Adjudicator

16.4 The Adjudicator nominated to consider a dispute referred to him shall be selected on a strictly rotational basis from the relevant panel of experts appointed in accordance with the following:

(a) there shall be two (2) panels of experts, one (1) in respect of construction matters (the Construction Panel) and one (1) in respect of operational and maintenance matters (the Operational Panel). All the experts on each panel shall be wholly independent of the LEP and the Local Authority;

(b) the Construction Panel shall be comprised of three (3) experts who shall be appointed jointly by the LEP and the Local Authority. Such appointments shall take place within twenty (20) Business Days of the date of this Agreement;

(c) the Operational Panel shall be comprised of three (3) experts who shall be appointed jointly by the LEP and the Local Authority. Such appointments shall take place within twenty (20) Business Days of the date of this Agreement;

(d) if any member of a panel resigns during the term of this Agreement, a replacement expert shall be appointed by the LEP and the Local Authority as soon as practicable; and

(e) if the Local Authority and the LEP are unable to agree on the identity of the experts to be appointed to the panels, the President for the time being of the Chartered Institute of Arbitrators shall appoint such expert(s) within thirty (30) Business Days of any application for such appointment by either party.

Submission of Arguments

16.5 Within five (5) Business Days of nomination in relation to a particular dispute, the Adjudicator shall require the parties to submit in writing their respective arguments. The Adjudicator shall, in his absolute discretion, consider whether a hearing is necessary in order to resolve the dispute.

Adjudicator’s Decision

16.6 In any event, the Adjudicator shall provide to both parties his written decision on the dispute, within twenty (20) Business Days of the Adjudicator's nomination to consider the relevant dispute (or such other period as the parties may agree after the reference) or thirty (30) Business Days from the date of reference if the party which referred the dispute agrees. The Adjudicator's decision shall not state any reasons for his decision. Unless and until revised, cancelled or varied by the English Courts, the Adjudicator's decision shall be binding on both parties who shall forthwith give effect to the decision.

Adjudicator’s Costs

16.7 The Adjudicator’s costs of any reference shall be borne as the Adjudicator shall specify or, in default, equally by the parties. Each party shall bear its own costs arising out of the reference, including legal costs and the costs and expenses of any witnesses.

Adjudicator as Expert

16.8 The Adjudicator shall be deemed not to be an arbitrator but shall render his decision as an expert, and the provisions of the Arbitration Act 1996 and the law relating to arbitration shall not apply to the Adjudicator or his determination or the procedure by which he reached his determination.

Adjudicator’s Powers

16.9 The Adjudicator shall act impartially and may take the initiative in ascertaining the facts and the law. The Adjudicator shall have the power to open up, review and revise any opinion, certificate, instruction, determination or decision of whatever nature given or made under this Agreement.

Confidentiality

16.10 All information, data or documentation disclosed or delivered by a party to the Adjudicator in consequence of or in connection with his appointment as Adjudicator shall be treated as confidential. The Adjudicator shall not, save as permitted by clause 17.6 (Confidentiality and Freedom of Information), disclose to any person or company any such information, data or documentation and all such information, data or documentation shall remain the property of the party disclosing or delivering the same and all copies shall be returned to such party on completion of the Adjudicator’s work.

Liability of Adjudicator

16.11 The Adjudicator is not liable for anything done or omitted in the discharge or purported discharge of his functions as Adjudicator unless the act or omission is in bad faith. Any employee or agent of the Adjudicator is similarly protected from liability. Reference to the Courts

16.12 If: 

(a) there is any dispute in respect of matters referred to in clauses 8.3 (Benchmarking) and clause 8.4 (Market Testing), clause 13.7 (Payment of Compensation on a LEP Event of Default), clause 14.3 (Payment of Compensation on a Local Authority Event of Default);

(b) either party is dissatisfied with or otherwise wishes to challenge the Adjudicator’s decision made in accordance with clause 16.6 (Adjudicator’s Decision); or

(c) both parties agree, 

then either party may (within twenty (20) Business Days of receipt of the Adjudicator’s decision, where appropriate), notify the other party of its intention to refer the dispute to the courts.

Parties’ obligations

16.13 The parties shall continue to comply with, observe and perform all their obligations hereunder regardless of the nature of the dispute and notwithstanding the referral of the dispute for resolution under this clause 16 and shall give effect forthwith to every decision of the Adjudicator and the courts delivered under this clause 16.

17 Miscellaneous

Intellectual Property

(a) The LEP hereby irrevocably licenses (on the non-exclusive terms set out in sub-clause (b)) the Local Authority to use all rights the LEP may have to use the Project Data that might reasonably be required by the Local Authority for the purposes of:

(i) the Local Authority carrying out its duties or exercising any of its rights or statutory functions; 

(ii) following termination of this Agreement and/or the exercise by the Local Authority of its rights under clause 13.4(c)(iii), the design or construction of the Facilities, the operation, maintenance or improvement of the Facilities and/or the carrying out of operations the same as, or similar to, the SPA Operations, and 

(iii) pursuing its rights pursuant to paragraph 4.6(a) of Schedule 3 (New Project Approval Procedure) in respect of Intellectual Property Rights in or relating to the New Project which is properly rejected by the SPB,

(together, the Approved Purposes), and in this clause "use" shall include the acts of copying, modifying, adapting and translating the material in question and/or incorporating them with other materials and the term "the right to use" shall be construed accordingly.

(b) The LEP:

(i) hereby grants to the Local Authority, free of charge (subject to sub-clause (e)), an irrevocable, non exclusive and transferable (but only to any assignee or transferee of any rights or benefits under this Agreement or upon or at any time following termination of this Agreement) licence (carrying the right to grant sub licences) to use the Intellectual Property Rights which are or become vested in the LEP; and

(ii) shall, where any Intellectual Property Rights are or become vested in a third party, use all reasonable endeavours to procure the grant of a like licence to that referred to in sub-clause (b)(i) above to the Local Authority,

in both cases, solely for the Approved Purposes.

(c) The LEP shall use all reasonable endeavours to ensure that any Intellectual Property Rights created, brought into existence or acquired during the term of this Agreement vest, and remain vested throughout the term of this Agreement, in the LEP and the LEP shall enter into appropriate agreements with any LEP Party (or other third parties) that may create or bring into existence, or from which it may acquire, any Intellectual Property Rights.

(d) Where a claim or proceeding is made or brought against the Local Authority which arises out of the infringement of any rights in or to any Intellectual Property (other than any "Disclosed Data" pertaining to any Project Agreement as defined in the relevant Project Agreement) or because the use of any materials, plant, machinery or equipment in connection with the Works or the SPA Operations infringes any rights in or to any Intellectual Property of a third party then, unless such infringement has arisen out of the use of any Intellectual Property by or on behalf of the Local Authority otherwise than in accordance with the terms of this Agreement, the LEP shall indemnify the Local Authority at all times from and against all such claims and proceedings and the provisions of clause 11.5 (Conduct of claims) shall apply.

(e) In relation to the licence in sub-clause (b), where the Approved Purposes comprise the circumstances set out in sub-clause (a)(ii) or (iii) the grant of such licence for such purposes shall be conditional on payment to the LEP of any royalty fees (if any) specified when the Stage 1 Submission was submitted to the Local Authority in respect of the relevant project which fees, in relation to any designs, shall not exceed the relevant Royal Institute of British Architects design stage scale fee (calculated by reference to the proposed net build costs for the facilities to which the designs relate) for the designs to the stage which the designs have reached less thirty (30) per cent.

Personal Data 

(f) The LEP shall not disclose or allow access to any Personal Data provided by the Local Authority or acquired by the LEP during the course of executing its obligations under this Agreement, other than to a person employed or engaged by the LEP and their legal or financial advisers and the same shall apply, mutatis mutandis, to any Personal Data provided by the LEP to the Local Authority.

(g) Any disclosure of or access allowed to Personal Data shall be made in confidence and shall extend only so far as is necessary for the purposes of carrying out the Agreement and shall not be disclosed in breach of any Law.

(h) It is noted that a written agreement is required to deal with the parties' respective obligations under the Data Protection Act 1998 (the DPA) including, in particular, the obligations in relation to the LEP's status as the Local Authority's data controller under the DPA (for example the LEP agreeing to act on the Local Authority's instructions and to follow the security obligations as placed on the Local Authority under the DPA) and the LEP undertakes to the Local Authority to enter into such an agreement substantially in the form of the agreement in the Agreed Form or in such other format as the Local Authority may reasonably require from time to time.

Force Majeure

(i) Neither the LEP nor the Local Authority shall be relieved from any liability under this Agreement to the extent that by reason of an event of Force Majeure it is not able to perform its obligations under this Agreement.

(j) Neither the LEP nor the Local Authority shall be entitled to any compensation or other payment by reason of the occurrence of an event of Force Majeure.

(k) The provisions of clause 13.5 (Right to Remove Exclusivity/Material Default) shall not apply where a LEP Event of Default is caused by an event of Force Majeure.

Prohibited Acts and prohibition on corruption

(l) In this Agreement Prohibited Act means:

(i) offering, giving or agreeing to give to the Local Authority or any other public body or to any person employed by or on behalf of the Local Authority or any other public body any gift or consideration of any kind as an inducement or reward:

(A) for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of this Agreement or any other agreement with the Local Authority or any other public body; or

(B) for showing or not showing favour or disfavour to any person in relation to this Agreement or any other agreement with the Local Authority or any other public body;

(C) entering into this Agreement or any other agreement with the Local Authority or any other public body in connection with which commission has been paid or has been agreed to be paid by the LEP or on its behalf, or to its knowledge, unless before the relevant agreement is entered into particulars of any such commission and of the terms and conditions of any such agreement for the payment of such commission have been disclosed in writing to the Local Authority;

(ii) committing any offence:

(A) under the Prevention of Corruption Acts 1889-1916;

(B) under any Law creating offences in respect of fraudulent acts; or

(C) at common law, in respect of fraudulent acts in relation to this Agreement or any other agreement with the Local Authority or any other public body; or

(iii) defrauding or attempting to defraud or conspiring to defraud the Local Authority or any other public body.

(m) The LEP warrants that in entering into this Agreement it has not committed any Prohibited Act.

(n) If the LEP or any LEP Party (or anyone employed by or acting on behalf of them) commits any Prohibited Act, then the Local Authority shall be entitled to act in accordance with the table below:

	Prohibited Act committed by …
	Consequence …

	the LEP or by an employee not acting independently of the LEP a Project Company controlled by the LEP or by an employee of such Project Company not acting independently of such Project Company
	The Local Authority may terminate the Agreement with immediate effect by giving written notice to the LEP

	an employee of the LEP acting independently of the LEP an employee of a Project Company controlled by the LEP acting independently of such Project Company
	the Local Authority may give written notice to the LEP of termination and the Agreement will then terminate unless, within twenty (20) Business Days of receipt of such notice, the LEP terminates (or procures the termination by the relevant Project Company, as the case may be, of) the employee’s employment and (if necessary) procures the performance of the relevant part of the Services by another person

	a Supply Chain Member or by an employee of a Supply Chain Member not acting independently of that Supply Chain Member a Partnering Service Provider or by an employee of a Partnering Service Provider not acting independently of that Partnering Service Provider
	the Local Authority may give written notice to the LEP of termination and the Agreement will then terminate unless, within twenty (20) Business Days of receipt of such notice, the LEP terminates the relevant Supply Chain Agreement or Partnering Service Agreement (as the case may be), and procures the performance of the relevant part of the Services by another person, where relevant, in accordance with clause 5.8 (Assignment and subcontracting by the LEP) 

	an employee of a Supply Chain acting independently of that Supply Chain Member an employee of a Partnering Service Provider acting independently of that Partnering Service Provider
	the Local Authority may give notice to the LEP of termination and the Agreement will then terminate unless, within twenty (20) Business Days of receipt of such notice, the LEP procures the removal of the employee from any and all SPA Operations and (if necessary) procures the performance of the relevant part of the SPA Operations by another person

	any other person not specified in the rows above in this table
	the Local Authority may give notice to the LEP of termination and this Agreement will then terminate unless, within twenty (20) Business Days of receipt of such notice, the LEP procures the removal of such person from any and all SPA Operations and the termination of the appointment of their employer (where such person is not employed by the LEP) and (if necessary) procures the performance of the relevant part of the Services by another person


(o) any notice of termination under this sub-clause shall specify:

(i) the nature of the Prohibited Act;

(ii) the identity of the party who the Local Authority believes has committed the Prohibited Act; and

(iii) the date on which the Agreement will terminate in accordance with the applicable provisions of this clause 17.4.

(p) Without prejudice to its other rights or remedies under this clause 17.4, the Local Authority shall be entitled to recover from the LEP:

(i) the amount or value of any such gift, consideration or commission; and

(ii) any other loss sustained in consequence of any breach of this clause 17.4; and

(iii) any amount payable by the LEP under clause 13.7 as if the termination under this clause 17.4 had been termination of this Agreement pursuant to clause 13.6 following a SPA Material Default.

(q) Nothing contained in this clause 17.4 shall prevent the LEP from paying any proper commission or bonus to its employees within the agreed terms of their employment.

(r) The LEP shall notify the Local Authority of the occurrence (and details) of any Prohibited Act promptly on the LEP becoming aware of its occurrence.

(s) Where the LEP is required to replace any Supply Chain Member or Partnering Service Provider with which it has contracted pursuant to this clause, the provisions of clause 13.4(c)(ii) (Termination following a LEP Event of Default) shall apply and be construed accordingly in relation to the interim management or provision of the Partnering Services. 

Agency and the Local Authority's statutory authority

17.2 Nothing in this Agreement shall be construed as a fetter or restriction on the exercise of the Local Authority's planning or highways function nor, without prejudice to the LEP’s rights and remedies under this Agreement, on the exercise of any other statutory function by or on behalf of the Local Authority.

Confidentiality and Freedom of Information 

(a) In this Agreement, Confidential Information means all information of a confidential nature relating to one party which is supplied by or on behalf of that party (whether before or after the date of this Agreement), either in writing, orally or in any other form, directly or indirectly from or pursuant to discussions with that party (the Disclosing Party) or which is obtained through observations made by the receiving party (a Receiving Party). Confidential Information also includes all analyses, compilations, studies and other documents whether prepared by or on behalf of a party which contain or otherwise reflect or are derived from such information. Nothing in this Agreement shall restrict the disclosure of information held by any party which is a Public Authority (as defined in the FOIA) beyond the restrictions permitted by the FOIA.

(b) Each Receiving Party shall hold in confidence any Confidential Information, PROVIDED THAT the provisions of this clause shall not restrict a Receiving Party from passing such information to its professional advisers and insurers, to the extent necessary, to enable it to perform (or to cause to be performed) or to enforce its rights or obligations under this Agreement, and provided further that the LEP may, subject to obtaining appropriate confidentiality restrictions:

(i) pass to the Funders and their professional advisors or any prospective funders and their professional advisors or investors and their professional advisors such documents and other information as are reasonably required by the Funders in connection with the raising of finance for the SPA Operations or which the LEP is obliged to supply by the terms of the Funding Agreements; and

(ii) pass to Service Providers documents and other information which are necessary for the LEP's performance of this Agreement.

(c) The obligation to maintain the confidentiality of the Confidential Information does not apply to Confidential Information:

(i) which the Disclosing Party confirms in writing is not required to be treated as Confidential Information;

(ii) which is or comes into the public domain otherwise than through any disclosure prohibited by this Agreement;

(iii) to the extent required to be disclosed pursuant to clause 9.12 (Records), clause 9.15 (Auditor), or required to be disclosed to the Audit Commission, District Auditor or required to be disclosed for the proper performance of the Services; or

(iv) which is disclosed to enable a determination to be made under clause 16 (Dispute Resolution);

(v) the disclosure of which is required by any Law (including any order of a court of competent jurisdiction), any Parliamentary obligation or the rules of any stock exchange or governmental or regulatory authority having the force of law or, if not having the force of law, compliance with which is in accordance with the general practice of persons subject to the stock exchange or government or regulatory authority concerned;

(vi) disclosed by the Local Authority where the Confidential Information relates to the design, construction, operation or maintenance of the Project or is other information as may be reasonably required for the purpose of conducting a due diligence exercise disclosed to any person in connection with a benchmarking exercise in accordance with clause 8.3 or market testing in accordance with Schedule 4;

(vii) disclosed by the Local Authority to any other department, office or agency of the Government or the governing body of any of the Facilities;

(viii) disclosed for the purpose of:

(A) the examination and certification of the Local Authority's or the LEP's accounts; or

(B) any examination pursuant to the Local Government Act 1999 of the economy, efficiency and effectiveness with which the Local Authority has performed its functions; or

(ix) which is already in the lawful possession of the Receiving Party prior to its disclosure by the Disclosing Party provided that any subsequent disclosure is not in breach of any restriction, condition or stipulation already applying to that Confidential Information.

(d) Unless otherwise required by any Law or any regulatory or governmental authority or in the circumstances set out in clause (c)(vii) (but only to that extent), neither party shall make or permit or procure to be made any public announcement or disclosure (whether for publication in the press, the radio, television screen or any other medium) of any Confidential Information or in the case of the LEP of its (or any LEP Party's) interest in the Project or, in any such case, any matters relating thereto, without the prior written consent of the other party (which shall not be unreasonably withheld or delayed).

(i) Subject to sub-clause (e)(ii), the Local Authority shall be free to disclose the terms of this Agreement and the other Project Documents to any Relevant Government Department and the parties agree that the Local Authority shall be free to use and disclose such information on such terms and in such manner as any Relevant Government Department sees fit.

(ii) The Local Authority shall notify the LEP in writing not less than ten (10) Business Days prior to any intended disclosure of the terms of any of the documents referred to in sub-clause (e)(i) to any Relevant Government Department. The LEP shall notify the Local Authority in writing of any terms of such documents (the Sensitive Information) that the LEP objects to being disclosed within five (5) Business Days of any such notification by the Local Authority (failing which the LEP shall be deemed to have notified the Local Authority that it has no objection to any such disclosure). Without prejudice to the Local Authority's right to disclose the Sensitive Information pursuant to sub-clause (e)(i), the Local Authority shall consult with the LEP following receipt of a notification from the LEP that it objects to disclosure of such Sensitive Information with a view to agreeing whether or not part or all of the Sensitive Information can be removed from the information to be disclosed.

(e) Without prejudice to the foregoing provisions of this clause 17.6, the parties agree, throughout the term of this Agreement, to offer all reasonable co-operation and assistance to PfS (including providing information to PfS within such time periods as may reasonably be specified by PfS) for the purpose of the collection and use of data by PfS in connection with the performance of projects including, without limitation, the provision of information in relation to key performance indicators designated from time to time by PfS as "national priority" key performance indicators even if those national priority key performance indicators are not agreed and adopted by the LEP as Key Performance Indicators. If and to the extent information is requested from the parties by PfS in relation to key performance indicators which are not Key Performance Indicators the relevant party or parties shall supply that information to PfS within such time period as may reasonably be specified by PfS. If the information requested by PfS is not otherwise collected or monitored by the party from whom the information is requested then that party shall, subject to prior notification to and agreement of PfS, be entitled to charge to PfS that party's reasonable costs of complying with the request for information from PfS in relation to any additional work required to be undertaken by the relevant party to provide the information requested which that party would not otherwise be required to undertake under this Agreement or Project Agreements or would not otherwise undertake in any event in the normal course of business.

Freedom of Information 

(f) The LEP acknowledges that the Local Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and shall facilitate the Local Authority’s compliance with its Information disclosure requirements pursuant to the same in the manner provided for in clauses 17.6(g) to 17.6(n) (inclusive) below. For the purpose of clauses 17.6(g) to 17.6(n) (inclusive) only Information has the meaning given under Section 84 of the FOIA.

(g) Where the Local Authority receives a Request for Information in relation to Information that the LEP is holding on its behalf the Local Authority shall transfer to the LEP such Request for Information that it receives as soon as practicable and in any event within [five] [(5)]Business Days of receiving a Request for Information and the LEP shall: 

(i) provide the Local Authority with a copy of all such Information in the form that the Local Authority requires as soon as reasonably possible and in any event within [ten] Business Days (or such other period as the Local Authority acting reasonably may specify) of the Local Authority’s request; and

(ii) provide all necessary assistance as reasonably requested by the Local Authority in connection with any such Information, to enable the Local Authority to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations.

(h) Following notification under sub-clause (h) and up until such time as the LEP has provided the Local Authority with all the Information specified in sub-clause (h)(ii), the LEP may make representations to the Local Authority as to whether or not or on what basis Information requested should be disclosed, and whether further information should reasonably be provided in order to identify and locate the Information requested, provided always that the Local Authority shall be responsible for determining at its absolute discretion:

(i) whether the Information is exempt from disclosure under the FOIA and the Environmental Information Regulations;

(ii) whether the Information is to be disclosed in response to a Request for Information, 

(iii) the application of the Local Authority’s policy on the disclosure of information as may be in force from time to time

and in no event shall the LEP respond directly or allow its sub-contractors to reply directly to a Request for Information unless expressly authorised to do so by the Local Authority.

(i) The LEP shall ensure that all Information held on behalf of the Local Authority is retained for disclosure for at least [    [six] [(6)]years from the date it is acquired and shall permit the Local Authority to inspect such Information as requested from time to time. 

(j) The LEP shall transfer to the Local Authority any Request for Information received by the LEP as soon as practicable and in any event within two (2) Business Days of receiving it.

(k) The LEP acknowledges that any lists provided by it listing or outlining Confidential Information, are of indicative value only and that the Local Authority may nevertheless be obliged to disclose Confidential Information in accordance with clause 17.6(j) above. 

(l) In the event of a request from the Local Authority pursuant to sub-clause (h), the LEP shall as soon as practicable, and in any event within [five] [5] Business Days of receipt of such request, inform the Local Authority of the LEP's estimated costs of complying with the request to the extent these would be recoverable if incurred by the Local Authority under section 12(1) of the FOIA and the Fees Regulations. Where such costs (either on their own or in conjunction with the Local Authority’s own such costs in respect of such Request for Information) will exceed the appropriate limit referred to in Section 12(1) of the FOIA and as set out in the Fees Regulations (SI 2004/3244)the Local Authority shall inform the LEP in writing whether or not it still requires the LEP to comply with the request and where it does require the LEP to comply with the request the 10 Business Days period for compliance shall be extended by such number of additional days for compliance as the Local Authority is entitled to under Section 10 of the FOIA. In such case, the Local Authority shall notify the LEP of such additional days as soon as practicable after becoming aware of them and shall reimburse the LEP for such costs as the LEP incurs in complying with the request to the extent the Local Authority is itself entitled to reimbursement of such costs in accordance with its own FOIA policy from time to time.

(m) The LEP acknowledges that (notwithstanding the provisions of clause 17.6) the Local Authority may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the Freedom of Information Act 2000 (the Code), be obliged under the FOIA, or the Environmental Information Regulations to disclose Information concerning the LEP or the Services:

(i) in certain circumstances without consulting with the LEP; or

(ii) following consultation with the LEP and having taken their views into account,

provided that where sub-clause (n)(i) applies, the Local Authority shall, in accordance with the recommendations of the Code, draw this to the attention of the LEP prior to any disclosure.

Order of precedence of documents

17.3 As between the Local Authority and the LEP, in the event of any conflict or ambiguity between the terms of this Agreement (other than clause 2) and the provisions of the Shareholders Agreement then the relevant provisions of the Shareholders Agreement shall take precedence over the relevant provisions of this Agreement.

Change in parties to this Agreement

17.4 Subject to complying with applicable Law, additional public bodies or other persons may become parties to this Agreement on such terms as the Local Authority and the LEP shall jointly agree. The Local Authority shall procure that any new party shall execute a deed of accession in substantially the form of the draft set out at Schedule 8 with such deed to also give effect to any changes to this Agreement agreed between the parties and the incoming party.

Notices

(a) All notices under this Agreement shall be in writing and all certificates, notices or written instructions to be given under the terms of this Agreement shall be served by sending the same by first class post, facsimile or by hand, leaving the same at:

	If to the LEP:
	c/o [insert address]

	If to the Local Authority:
	c/o [insert address]


(b) Any party to this Agreement may change its nominated address or facsimile number by prior notice to the other party. 

(c) Notices given by post shall be effective upon the earlier of (i) actual receipt, and (ii) five (5) Business Days after mailing. Notices delivered by hand shall be effective upon delivery. Notices given by facsimile shall be deemed to have been received where there is confirmation of uninterrupted transmission by a transmission report and where there has been no telephonic communication by the recipient to the senders (to be confirmed in writing) that the facsimile has not been received in legible form:

(i) within two (2) hours after sending, if sent on a Business Day between the hours of 9am and 4pm; or

(ii) by 11am on the next following Business Day, if sent after 4pm, on a Business Day but before 9am on that next following Business Day.

Compliance with anti-discrimination legislation

17.5 The LEP shall, throughout the term of this Agreement, ensure that the Partnering Services are provided in such a manner as to comply with the Sex Discrimination Act 1975, the Disability Discrimination Act 1995, the Human Rights Act 1998 and the Race Relations (Amendment) Act 2000 and shall also ensure that no breach of the terms of Schedule 19 (Race Equality Requirements) shall occur.

Amendments

17.6 This Agreement may not be varied except by an agreement in writing signed by duly authorised representatives of all the parties to this Agreement.

Waiver

17.7 Any relaxation, forbearance, indulgence or delay (together Indulgence) of any party in exercising any right shall not be construed as a waiver of the right and shall not affect the ability of that party subsequently to exercise that right or to pursue any remedy, nor shall any Indulgence constitute a waiver of any other right (whether against that party or any other person).

No agency

(a) Nothing in this Agreement shall be construed as creating a partnership or as a contract of employment between the Local Authority and the LEP.

(b) Save as expressly provided otherwise in this Agreement, the LEP shall not be, or be deemed to be, an agent of the Local Authority and the LEP shall not hold itself out as having authority or power to bind the Local Authority in any way.

Entire agreement 

(c) Except where expressly provided otherwise in this Agreement, this Agreement constitutes the entire agreement between the parties in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject matter of this Agreement.

(d) Each party acknowledges that:

(i) it does not enter into this Agreement on the basis of and does not rely, and has not relied, upon any statement or representation (whether negligent or innocent) or warranty or other provision (in any case whether oral, written, express or implied) made or agreed to by any person (whether a party to this Agreement or not) except those expressly repeated or referred to in this Agreement or the Shareholders' Agreement and the only remedy or remedies available in respect of any misrepresentation or untrue statement made to it shall be any remedy available under this Agreement; and

(ii) clause 11.2(a), clause 11.2(b), clause 11.2(c), clause 11.2(d)(ii) and this sub-clause (b) shall not apply to any statement, representation or warranty made fraudulently, or to any provision of this Agreement which was induced by fraud, for which the remedies available shall be all those available under the law governing this Agreement.

Severability

17.8 If any provision of this Agreement shall be declared invalid, unenforceable or illegal by the courts of any jurisdiction to which it is subject, such provision may be severed and such invalidity, unenforceability or illegality shall not prejudice or affect the validity, enforceability or legality of the remaining provisions of this Agreement.

Counterparts

17.9 This Agreement may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full original of this Agreement for all purposes.

Costs and expenses

17.10 Each party shall be responsible for paying its own costs and expenses incurred in connection with the negotiation, preparation and execution of this Agreement.

No privity

17.11 It is agreed for the purposes of the Contracts (Rights of Third Parties) Act 1999 that this Agreement is not intended to, and does not, give to any person who is not a party to this Agreement any rights to enforce any provisions contained in this Agreement except for any person to whom the benefit of this Agreement is assigned or transferred in accordance with the terms of this Agreement and except for the Transferring Employees [and the Transferring Original Employees] who shall have the right to enforce paragraphs 1, 2, 6 and 7 [and 14] of Part 2 of Schedule 13.

Mitigation

17.12 The Local Authority and the LEP shall at all times take all reasonable steps to minimise and mitigate any loss for which the relevant party is entitled to bring a claim against the other party pursuant to this Agreement and to take all reasonable steps to minimise and mitigate any effects or circumstances and/or events adversely affecting the performance of their obligations under this Agreement which would otherwise entitle that party to relief and/or to claim compensation hereunder.

Further assurance

17.13 Each party shall do all things and execute all further documents necessary to give full effect to this Agreement.

Governing law and jurisdiction

(a) This Agreement shall be considered as a contract made in England and Wales and shall be subject to the laws of England and Wales.

(b) Subject to the provisions of clause 16 (Dispute resolution), the parties agree that the courts of England and Wales shall have exclusive jurisdiction to hear and settle any action, suit, proceeding or dispute in connection with this Agreement and irrevocably submit to the jurisdiction of those courts.

In witness whereof the parties have executed this Agreement the day and year first above written


The common seal of



)

[LOCAL AUTHORITY]



)

was hereunto affixed in the presence

)
                Seal
of:





)


…………………………………………


Signature of duly authorised officer


…………………………………………


Full name (BLOCK CAPITALS)


…………………………………………


Position/title


Signed for and on behalf of


)

[LEP] LIMITED




)

by its duly authorised signatory:


)
…………………………………………



Signature


…………………………………………


Full name (BLOCK CAPITALS)


…………………………………………


Position/title

Witness
…………………………………………………

Witness signature……………………………………..

Witness full name (BLOCK CAPITALS)…………….

Witness address:………………………………………

…………………………………………………………..
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Definitions and interpretation

2 Definitions 

2.1 In this Agreement, unless the context otherwise requires, the following expressions shall have the following meanings:

Additional Services means the services required by the Local Authority referred to in clause 4.1(b) and paragraph 4 of Schedule 11 (Local Authority’s Partnering Requirements and related matters) to be provided by the LEP as set out in Part C of Schedule 12 (LEP Partnering Proposals); 

Administering Authority means [name of administering authority], Council of [address] acting in its capacity as the administering authority of the [name of relevant LGPS fund] for the purposes of the LGPS Regulations;

Admission Body means a transferee admission body for the purposes of regulation 5A of the LGPS Regulations;

Action Plan has the meaning given in clause 6.9(c);

Agreed Rates has the meaning given in clause 9.4(a);

[Affect
 in relation to a Local Authority, a decision of the SPB affects the Local Authority if:

(i)
it requires expenditure to be incurred by the Local Authority;

(ii)
it requires the Local Authority to incur an actual or contingent liability;

(iii)
it relates to land or facilities owned by the Local Authority or in relation to which an Infrastructure Agreement is required to enable SPA Operations to proceed on or at such land or facilities; or

(iv)
it has an adverse impact upon the manner in which the Local Authority discharges a statutory function,

and Affected Local Authority shall be construed accordingly;]

Affordable means within the financial resource parameters determined by the Local Authority and indicated as available for a proposed New Project;

Agreed Form has the meaning given in paragraph 2.16 below;

Annual Review has the meaning given in clause 6.6(a);

Annual Value means in relation to:

(a)
a PFI Project Agreement, an amount equivalent to the Unitary Charge payable pursuant to that agreement;

(b)
a D&B Contract, an amount equivalent to 10%of the capital cost of the scheme;

(c)
an ICT Contract, an amount equivalent to 20% of the capital cost/installation costs of the scheme together with ICT Service Charges payable pursuant to that agreement and calculated on an annual basis on the basis of no deductions being made for poor performance; and

(d)
an FM Contract an amount equivalent to three (3) years' aggregate annual payments (with averages to be used for annual payments where the payments are not at a constant rate),

which, in relation to any Project, shall be the Annual Value for that Project Agreement proposed pursuant to paragraph 4.3(f) of Schedule 3 (New Project Approval Procedure) and confirmed by the Local Authority (acting reasonably) as the amount proposed or, if not so confirmed, as agreed between the Local Authority and the LEP as part of the New Project Approval Procedure;

Approval Criteria has the meaning given in paragraph 4.4 of Schedule 3 (New Project Approval Procedure);

Approved Project has the meaning given in paragraph 4.5(b)(i) of Schedule 3 (New Project Approval Procedure);

Approved Purposes has the meaning given in clause 17.1(a); 

Area means the geographical area as delineated in Schedule 5 (The Area) and as may be varied in line with any changes to the geographical area for which the Local Authority is statutorily responsible for the provision of Educational Services;

Articles of Association has the meaning given in the Shareholders' Agreement;

Asbo means an anti-social behaviour order as defined in the Crime and Disorder Act 1998;

Assigned Employees shall have the meaning given in paragraph 9.1(a) of Part 1 of Schedule 13 (TUPE, Employees and Pensions);

Associated Companies means in respect of a relevant company, a company which is a Subsidiary, a Holding Company or a company that is a Subsidiary of the ultimate Holding Company of that relevant company, and in the case of the LEP shall include the PSP and its shareholders and each of the Shareholders, and the term Associate shall be interpreted accordingly; 

Benchmarking Procedure has the meaning given in clause 8.3(a); 

Beneficiary has the meaning given in clause 11.5;

BSF and BSF Programme have the meaning given in Recital (A) to this Agreement;

BSFI has the meaning given in the Shareholders' Agreement;

Business Day means a day other than a Saturday, Sunday or a bank holiday in England;

Business Plan has the meaning given in the Shareholders' Agreement;

Calculation Date has the meaning given in clause 9.1(d);

Capital Cost means in relation to any project the cost of carrying out the design, construction and commissioning of that project;

CDM Regulations means the Construction (Design & Management) Regulations 2007;
Cessation Date means any date on which the LEP or the relevant Partnering Service Provider ceases to be an Admitted Body other than as a result of the termination or expiry of this Agreement or because it ceases to employ any Eligible Employees;

Chairman has the meaning given in clause 6.1(d);

Code means the Code of Practice on Workforce Matters in Local Authority Service Contracts as currently contained in ODPM Circular 3/03 Annex D;

Code Dispute Resolution Procedure means the procedure set out in Schedule 18 (Code Dispute Resolution Procedure);

Code Obligations means the express obligations of the LEP in paragraph 8 of Part 1 of Schedule 13 (TUPE, Employees and Pensions);

Collective Partnership Targets means the targets set out in part 1 of Schedule 14 (Collective Partnership Targets) as the same may be amended from time to time by agreement between the parties;

Compensation Regulations means the Local Government (Discretionary Payments) Regulations 1996 and the Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2006;

Confidential Information has the meaning given in clause 17.6(a); 

Consents means all permissions, consents, approvals, certificates, permits, licences, statutory agreements and authorisations required by Law, and all necessary consents and agreements from any third parties (including, without limitation, any planning permission), needed to carry out the Services in accordance with this Agreement and the Initial Project Agreements;

Continuing Local Authority Employee means any employee of the Local Authority who continues to be employed by the Local Authority after the Relevant Service Transfer Date;

Continuous Improvement Plan means the plan comprising Appendix 6 to the LEP Business Plan;

Contractor Existing Employee means in relation to any Partnering Services [and/or any Additional Services] all those persons employed by the LEP or any Partnering Service Provider under a contract of employment who are wholly or substantially engaged in the provision of the Partnering Services [and/or any Additional Services] as at the expiry or earlier termination of this Agreement;

Contract Year means in respect of the period from the date of this Agreement to the following 31 March and subsequently each period of 12 calendar months commencing on 1 April, until the final Contract Year which is the period from the 1 April prior to the Initial Expiry Date (as the same is defined in and as may be extended pursuant to clause 3);

Convictions means, other than in relation to minor road traffic offences, any previous pending prosecutions, convictions, cautions and binding-over orders (including any spent convictions as contemplated by section 1(1) of The Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or any replacement or amendment to that Order);

Criminal Records Bureau means the bureau established pursuant to Part V of the Police Act 1997;

D&B Contract means a Project Agreement which is a contract for the design and build of Relevant Facilities entered into between a Project Company or the LEP and the Local Authority;

D&B Contractor means the party providing the design and build services to a Project Company or the LEP in connection with a D&B Contract;

D&B PFI Contractor means the party providing design and build services to the PFI Contractor;

DCSF means the Department for Children, Schools and Families of HM Government;

Decision Date means the date of any Equal Pay Ruling;

Default Interest Rate means [2%] above LIBOR;

Default Transfer Procedure has the meaning given in clause 13.6(b)(ii); 

Delivery Services means the services required by the Local Authority referred to in paragraph 2 of Schedule 11 (Local Authority’s Partnering Requirements and related matters) to be provided by the LEP as set out in Part A of Schedule 12 (LEP Partnering Proposals); 
Design Data means all drawings, reports, documents, plans, software, formulae, calculations and other data relating to the design, construction, testing and/or operation of a Site;

Direct Losses means all damages, losses, liabilities, claims, actions, costs, expenses (including the cost of legal or professional services, legal costs being on an indemnity basis), proceedings, demands and charges whether arising under statute, contract or at common law but excluding Indirect Losses;

Directive means EC Council Directive 2001/23/EC;

Dispute Resolution Procedure means the procedure set out in clause 16;

Educational Services means the delivery by the Local Authority of its statutory and strategic responsibilities for education, lifelong learning and children's services within the Area;

Educational Support Services means the services required by the Local Authority referred to in paragraph 3 of Schedule 11 (Local Authority’s Partnering Requirements and related matters) to be provided by the LEP as set out in Part B of Schedule 12 (LEP Partnering Proposals);

Eligible Employees means:

(a)
the Transferring Employees who are active members of or have the right to acquire benefits under the LGPS on a Relevant Transfer Date;

(b)
[the Transferring Original Employees who are active members of or have the right to acquire benefits under
 either the LGPS or a broadly comparable occupational pension scheme provided by their existing employer on a Relevant Transfer Date;]

(c)
and any other individuals nominated by the LEP or a Partnering Services Provider (as appropriate),

for so long as they are employed in connection with the provision of the Partnering Services or part of such Partnering Services; 
Employee at risk means an employee who is at risk of redundancy under or by virtue of the provisions of this Agreement as to Partnering Services whether directly or for economic, technical or organisational reasons arising from those provisions;

Employee Liability Information means the employee liability information to be provided pursuant to Regulation 11 of TUPE;

Environmental Information Regulations means the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such regulations;

Equalities Legislation means the Race Relations Act 1976, the Sex Discrimination Act 1975, the Disability Discrimination Act 1995, Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Sexual Orientation) Regulations 2003 and the Employment Equality (Age) Regulations 2006;
Equal Pay Legislation means all and any anti-discrimination and equal opportunities laws, including but not limited to the Equal Pay Act 1970, the Sex Discrimination Act 1975, the Equal Pay Directive (Council Directive 75/117/EEC), the Equal Treatment Directive (Council Directive 76/207/EEC), Article 117 of the Treaty of Rome, the Disability Discrimination Act 1995, the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2002, the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, the Employment Equality (Sexual Orientation) Regulations 2003, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Age) Regulations 2006 and the Equality Act 2006; 
Equal Pay Ruling means:

(a) a determination by an employment tribunal or court of competent jurisdiction or the settlement or compromise to which the Local Authority shall have consented in either case relating to any claim brought by any Transferring Employee on before or after the Relevant Service Transfer Date under Equal Pay Legislation that the terms and conditions of employment of the Transferring Employees relating to Pay contravene the Equal Pay Legislation; and/or

(b) in relation to any Transferring Employees (in relation to their period of employment until the Relevant Service Transfer Date) any alteration to the salaries and payscales prescribed by the NJC terms and conditions in order to settle, address or compromise threatened or extant claim under the Equal Pay Legislation against local authority employees and/or employees engaged as at the date of this Agreement or substantially engaged in the provision of the services to the local authority employees;

Equality Requirements the requirements set out in Schedule 19 (Equality Requirements);
Excluded Service has the meaning given in clause 7.6(a);

Existing Employee means in relation to any service equivalent to any of the Partnering Services, all those persons who are employed under a contract of employment and who are wholly or substantially engaged in the provision of that service;

Extended Expiry Date has the meaning given in clause 3.2(b);

Facilities means the buildings and other facilities, together with all supporting infrastructure (including plant and ICT) and amenities located at any premises as required to enable the LEP to comply with its obligations under this Agreement and any Project Service Provider to comply with its obligations under its Project Agreements all as the same may be varied, amended or supplemented from time to time in accordance with this Agreement or the relevant Project Agreements;

First Transfer Date means in respect of each Project Agreement the Payment Commencement Date;

First Contractor means the person with whom the Local Authority initially contracted for the provision of services which are similar to the Partnering Services;

FM Contract means a Project Agreement which is a contract for the maintenance of Relevant Facilities entered into between the LEP and the Local Authority;

FM Contractor means the party providing the facilities management services to the LEP in connection with an FM Contract;

FM PFI Contractor means the party providing the facilities management services to the PFI Contractor;

FOIA means the Freedom of Information Act 2000 and any subordinate legislation (as defined in Section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such Act;

Force Majeure 
means the occurrence after the date of this Agreement of:

(a)
war, civil war, armed conflict or terrorism; or

(b)
nuclear, chemical or biological contamination unless in any case the party claiming the benefit of relief (or a LEP Party or Local Authority Party as the case may be) is the source or cause of the contamination; or

(c)
pressure waves caused by devices travelling at supersonic speeds, 

which directly causes either party to be unable to comply with all or a material part of its obligations under this Agreement;

Funders means all or any of the persons who provide financing or funding in respect of a Project or Services under the Funding Agreements including, where the context so permits, prospective financiers or funders;

Funding Agreement means any agreement or instrument to be entered into by the LEP and/or a Project Company and/or any of their Associates relating to the financing of its business of providing services pursuant to the terms of this Agreement or any Project Agreement;

Future Service Provider shall have the meaning given in paragraph 6 of Part 1 of Schedule 13 (TUPE, Employees and Pensions);

Good Industry Practice means using standards, practices, methods and procedures conforming to the Law and exercising that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person engaged in a similar type of undertaking under the same or similar circumstances from time to time;

Government means Her Majesty’s government of the United Kingdom;

Hard FM Services means the maintenance and operational services provided in relation to a Relevant Facility which becomes an Approved Project but excluding any Soft FM Services;

Holding Company is to be construed in accordance with section 736 of the Companies Act 1985.
;

ICT Contract means a Project Agreement (or part thereof) which deals with the provision and servicing of ICT Facilities and/or the provision of ICT Services; 

ICT Contractor means the party providing ICT Services under the ICT Contract;

ICT Facilities means information, communication and telecoms infrastructure and equipment and software relating to the Relevant Facilities whether used in connection with the education of pupils or otherwise;

ICT Services has the meaning set out in the Agreed Form ICT Contract or in the relevant ICT Contract (as the case may be);

Incurred Project Management Fee has the meaning given in clause 9.1(d);

Indemnifier has the meaning given in clause 11.5; 

Indirect Losses means loss of profits, loss of use, loss of production, loss of business or loss of business opportunity or any consequential loss or indirect loss of any nature;

Information means all materials, documents and data relating to the proposed design or construction of the Works, the operation and maintenance of the Facilities and/or ICT Services or other matters under or in connection with a Project Agreement and other matters relevant thereto supplied or made available to the LEP or any of its nominees or any Service Provider or any of its advisers or consultants by the Local Authority and PfS including, without limitation as aforesaid, all such materials, documents, data and other information as were provided to its advisors and consultants in connection with pre-qualification for the project and/or descriptive document and/or the invitation to continue the dialogue;

Infrastructure Agreement means an agreement with any public or private utility drainage, sewerage, water, electricity, gas or telecommunications undertaker, authority or company or with any service provider or company body or authority for the requisitioning, design, commissioning, installation, laying, relaying, construction, repair, maintenance, adoption, use or diversion and/or connection to any services and service and/or conducting media of any kind including without prejudice to the generality thereof gas, water, electricity, television, signals and pulses, telecommunications, drainage, roads, sewers, footways, footpaths, bridle ways, pipes, drains, sewers, wires, cables, conduits and apparatus (and including for the avoidance of doubt any agreement under the Water Industry Act 1991 or the Highways Act 1980);

Initial Expiry Date has the meaning given in clause 3.1(a);

Initial Projects means [description needed of the Sample School projects];

Initial Project Agreement[s] means the agreement[s] between [name of Project Company Limited] if relevant] and/or [ LEP] and the Local Authority entered into on or before the date of this Agreement relating to the Initial Projects;

Insolvency Event means any of the following:

(a)
any arrangement or composition with or for the benefit of the LEP’s creditors which does not involve a continuation of the LEP’s business in the same or substantially the same form (including any voluntary arrangement as defined in the Insolvency Act 1986) being entered into by or in relation to the person in question;

(b)
a supervisor, receiver, administrator, administrative receiver or other encumbrancers taking possession or being appointed over or any distress, execution or other process being levied or enforced (and not being discharged within five (5) Business Days) upon, the whole or part of the assets of the LEP;

(c)
the LEP ceasing to carry on business;

(d)
a resolution being passed or an order being made for the administration or the winding-up, bankruptcy or dissolution of the LEP; or

(e)
the LEP suffering any event analogous to any of the foregoing in any jurisdiction in which it is incorporated, established or resident; 

Insurances means, as the context requires, all or any of the insurances required to be maintained by the LEP pursuant to this Agreement;

Intellectual Property means all registered or unregistered trade marks, service marks, patents, registered designs, utility models, applications for any of the foregoing, copyrights, unregistered designs, the sui generis rights of extraction relating to databases, trade secrets and other confidential information or know-how;

Intellectual Property Rights means the Intellectual Property which (or the subject matter of which) is created, brought into existence, acquired, used or intended to be used by the LEP, any LEP Party or by other third parties (for the use by or on behalf of or for the benefit of the LEP) for the purposes of the design or construction of the Facilities, the operation, maintenance, improvement and/or testing of the Facilities or the conduct of any other SPA Operations or otherwise for the purposes of this Agreement;

Intervening Contract means a contract with the Local Authority for the provision of services which are similar to the Partnering Services, at times after they were provided under a contract with the First Contractor and before they are to be provided by the LEP;

Key Performance Indicators means the Key Performance Indicators as detailed in part 2 of Schedule 14 (Track Record and Key Performance Indicators) as the same may be amended from time to time pursuant to the terms of this Agreement and/or by agreement between the parties;

Key Service Provider has the meaning given in paragraph 10.2 of Schedule 11 (Local Authority’s Partnering Requirements and related matters);

Law means:

(a)
any Act of Parliament;

(b)
any subordinate legislation within the meaning of Section 21(1) of the Interpretation Act 1978;

(c)
any exercise of the Royal Prerogative; and

(d)
any enforceable community right within the meaning of Section 2 of the European Communities Act 1972;

in each case in force in the United Kingdom;

LEP Design Methodology means the design methodology in relation to the development of New Projects as referred to in the Schedule 12 (LEP Partnering Proposals);
LEP Event of Default has the meaning set out in clause 13.1;

LEP Initial Set-up Costs means those costs and expenses directly incurred by the LEP [or a Holding Company of the LEP] in relation to the establishment of the LEP and in bidding in the competition which resulted in the entry by it into this Agreement and the Shareholders' Agreement, including all such costs and expenses referable to the drafting and negotiation of this Agreement and the Shareholders’ Agreement but excluding all costs and expenses to the extent that the same are incurred in relation to or in connection with the Initial Project Agreements or any other Project Agreement. The LEP Initial Set-up Costs are £(;

LEP Margin means the percentage margin as defined in clause 9.1(a)(iii);

LEP Party means any of the LEP’s agents (including the LEP Representative), subsidiaries and contractors (including any Service Provider) and its or their subcontractors of any tier and its or their directors, officers, employees and workers in relation to the provision of Services under this Agreement and LEP Parties shall be construed accordingly; 
LEP Performance Report has the meaning given in clause 6.6(d)(ii);

LEP Project means the Initial Projects, any project procured by the Local Authority pursuant to this Agreement and any New Project then currently the subject of the New Project Approval Procedure;

LEP Representative has the meaning given in clause 6.1(b);

LEP Scheme means the occupational pension scheme(s) established or to be established under paragraph 7 of Part 2 of Schedule 13 (Pensions) to this Agreement;

LGPS means the Local Government Pension Scheme established pursuant to regulations made by the Secretary of State in exercise of powers under sections 7 and 12 of the Superannuation Act 1972;

LGPS Regulations means The Local Government Pension Scheme Regulations 1997 (S11997/1612);

LIBOR means the rate per annum determined by Barclays Bank plc to be the offered rate for six month sterling deposits in the London interbank market which appears on Telerate Page 3750 (or such other page as may replace that page on the Dow Jones Telerate service);

Local Authority Default Notice has the meaning given in clause 14.2(b)(iii);

Local Authority Event of Default has the meaning given in clause 14.1;

Local Authority Existing Employee means in relation to any service equivalent to any of the Partnering Services, all those persons employed by the Local Authority under a contract of employment (excluding to avoid doubt (without limitation) any person engaged by the Local Authority as an independent contractor or persons employed by any sub-contractor engaged by the Local Authority) who are wholly or substantially engaged in the provision of that service as at the Relevant Service Transfer Date;

Local Authority Party means any of the Local Authority's agents (including a Local Authority Representative), contractors and its or their subcontractors of any tier and its or their directors officers and employees, any governing body of a school maintained by the Local Authority including any party holding land on trust for such a school or any party sponsoring such a school and of those parties their contractors and subcontractors of any tier and their respective directors officers and employees but excluding in all cases the LEP and any LEP Party and Local Authority Parties shall be construed accordingly;

Local Authority Representative has the meaning given in clause 6.1(a);

Local Authority Requirements means those requirements of the Local Authority identified to the LEP pursuant to paragraph 2.5 of Schedule 3 (New Project Approval Procedure) and Schedule 21 (Benchmarking) from time to time in connection with a New Project;

Local Authority Termination Notice has the meaning given in clause 14.2(b)(ii);

Local Authority's Costs has the meaning given in clause 13.7(b)(i);

Local Government Requirements means all local government circulars, guidance, official requests or requirements for the time being in force, but only to the extent that the same are published and publicly available or the existence and contents of them have been notified to the LEP by the Local Authority;

Local Planning Authority means the Local Government Authority to whom pursuant to the provisions of the Planning Act, a Planning Application should be made in respect of proposed Works; 

Major Capital Project has the meaning given in clause 7.1(b)(i); 

Management Services Agreement has the meaning given in the Shareholders Agreement;

Market Tested Project has the meaning given in clause 8.4(a);

Market Testing has the meaning set out in Schedule 4 (Market Testing Procedure) and Market Test shall be construed accordingly;

Market Testing Procedure means the procedure set out in Schedule 4 (Market Testing Procedure);

Maximum LEP Margin is [  ]%
 (or such other percentage as may be agreed in writing in substitution for the percentage stated) between the LEP and the Local Authority from time to time; 

Named Employee has the meaning given in clause 5.5(a); 

New Employee means those employees employed by the LEP and/or any Partnering Service Provider to provide the Partnering Services (excluding for the avoidance of doubt any Relevant Employee) who will be working alongside the Transferring Employees; 

New Project means a potential Major Capital Project and, where such Major Capital Project shall require a D&B Contract and associated FM Contract then New Project means both the design and build and facilities management requirements delivered under those contracts and which will be considered (and may be approved) as a single New Project under Schedule 3 (New Project Approval Procedure) and, for the avoidance of doubt, any change to an existing Project Agreement should be enacted under that agreement and not under the New Project Approval Procedure under this Agreement;

New Project Request has the meaning in paragraph 2.5 of Schedule 3 (New Project Approval Procedure);

New Project Approval Procedure means the procedure set out in Schedule 3 (New Project Approval Procedure);

Non Scheduled Costs has the meaning given in clause 9.1(e) (Payment for Services and Financial Provisions);

Partner Admission Agreement means an admission agreement entered into in accordance with regulation 5A of the LGPS Regulations by the Administering Authority, the Local Authority and the LEP or Partnering Service Provider (as appropriate) and a template for which is set out at Schedule [21];

Partnering Service Agreements means the agreements in force from time to time between the LEP and any Partnering Service Provider;

Partnering Service Provider means any person or organisation engaged by the LEP from time to time as may be permitted by this Agreement under a Partnering Service Agreement to provide all or any part of the Partnering Services;

Partnering Services means the services (other than Project Services) to be delivered by the LEP under this Agreement as required pursuant to Schedule 11 (Local Authority’s Partnering Requirements and related matters) or Schedule 12 (LEP Partnering Proposals) and the other provisions of this Agreement; 

Pay means the ordinary basic or minimum wage or salary and any other consideration, whether in cash or in kind, which a Transferring Employee receives either directly or indirectly in respect of his or her employment with the Local Authority;

Personal Data has the meaning given it in section 1(1) Data Protection Act 1998;

PFI Contractor means the LEP or Project Company that enters into a PFI Project Agreement with the Local Authority;

PFI Project Agreement means a contract between a PFI Contractor and the Local Authority for the provision of Relevant Facilities under a private finance initiative contact;

PfS means Partnerships for Schools Limited (registered in England no. 04650964) whose registered office is at Fifth Floor, 10 Great George Street, London SW1P 3AE;

Planning Agreement means an agreement or unilateral undertaking pursuant to the provisions of section 106 Town and Country Planning Act 1990 and an infrastructure agreement pursuant to the Highways Act 1980 or the Water Industry Act 1991;

Prohibited Act has the meaning given in clause 17.4(a) (Prohibited Acts and prohibition on corruption);

Prohibited Employment Grounds means the grounds of:

(a)
colour, race, nationality, or ethnic or national origins contrary to Part II (Discrimination in the field of Employment) of the Race Relations Act 1976;

(b)
sex or marital status contrary to Part II (Discrimination in the employment field) of the Sex Discrimination Act 1975; 

(c)
disability contrary to Part II (Employment) of the Disability Discrimination Act 1995; 

(d)
religion or belief contrary to Part II (Discrimination in employment and vocational training) of the Employment Equality (Religion or Belief) Regulations 2003;

(e)
sexual orientation contrary to Part II (Discrimination in employment and vocational training) of the Employment Equality (Sexual Orientation) Regulations 2003; and/or

(f)
age contrary to Part II (Discrimination in employment and vocational training) of the Employment Equality (Age) Regulations 2006; 

Prohibited Grounds means the grounds of:

(a)
colour, race, nationality, or ethnic or national origins contrary to Part III (Discrimination in other fields) of the Race Relations Act 1976; 

(b)
sex or marital status contrary to Part III (Discrimination in other fields) of the Sex Discrimination Act 1975; 

(c)
disability contrary to Part III (Discrimination in other Areas) of the Disability Discrimination Act 1995; 

(d)
religion or belief contrary to Part III (Other Unlawful Acts) of the Employment Equality (Religion or Belief) Regulations 2003; 

(e)
sexual orientation contrary to Part III (Other Unlawful Acts) of the Employment Equality (Sexual Orientation) Regulations 2003; and/or 

(f)
age contrary to Part III (Other Unlawful Acts) of the Employment Equality (Age) Regulations 2006
Project Agreement means a PFI Project Agreement, a D&B Contract, a FM Contract or an ICT Contract in each case substantially in the Agreed Form for each such agreement subject always to such amendments as may be agreed pursuant to the New Project Approval Procedure relevant to the use of that Project Agreement in the context of the relevant New Project and clause 7.7(b) (Template Project Agreements);

Project Company has the meaning given in the Shareholders' Agreement;

Project Data means:

(a)
all Design Data;

(b)
all drawings, reports, documents, plans, software, formulae, calculations and all other data relating to the provision of the Services; and

(c)
any other materials, documents and or data acquired, brought into existence or used in relation to the SPA Operations or this Agreement;

Project Documents means:

(i)
this Agreement; 

(ii)
the Shareholders' Agreement; and

(iii)
the Project Agreement(s);

Project Management Fee has the meaning given in clause 9.1(a) (Quantification of Project Management Fees for each New Project);

Project Service Provider means:

(a)
any Project Company; and

(b)
any person or organisation (a Supply Chain Member) engaged by the LEP or a Project Company from time to time as may be permitted by this Agreement 

providing all or any part of the Project Services in relation to a LEP Project;

Project Services means services required to be provided under or in connection with a Project Agreement in respect of a Relevant Facility in relation to:

(a)
the design, construction, commissioning and completion of premises;

(b)
the provision of Hard FM Services; 

(c)
the provision of Soft FM Services in respect of a Relevant Facility where being provided under any PFI Project Agreement;

(d)
the provision of ICT Services; and/or

(e)
the provision of funding to Project Companies (as may be required from time to time);

PSP means the private sector partner in the LEP being ( Limited (registered in England no. () whose registered office is at (;

PUK means Partnerships UK plc (registered in England no. 03993425) whose registered office is at 10 Great George Street, London SW1P 3AE;

Reinstatement Notice has the meaning given in clause 13.5(a)(i);

Relevant Authority means any court with the relevant jurisdiction and any local, national or supra-national agency, inspectorate, minister, ministry, official or public or statutory person of the government of the United Kingdom or of the European Union;

Relevant Employees means the employees who are the subject of a Relevant Transfer;

Relevant Facility has the meaning given in clause 7.1(b)(ii);

Relevant Government Department means the DCSF, HM Treasury, the Department for Culture Media and Sport and/or the Department for Communities and Local Government (including any statutory successors);

Relevant Service Transfer Date means the transfer on one or more dates agreed by the Parties (each a Relevant Service Transfer Date) to the LEP of responsibility for provision of (or procuring the provision by Partnering Service Providers of) the Partnering Services in accordance with this Agreement;

Relevant Transfer means a relevant transfer for the purposes of TUPE;

Relevant Transfer Date means the date on which an Eligible Employee transfers to the LEP and/or a Partnering Service Provider whether by virtue of any Relevant Transfers or deemed Relevant Transfers or otherwise;

Replacement Provider has the meaning given in clause 3.5;

Representative New Project has the meaning given in clause 8.2(b);

Request for Information shall have the meaning set out in the FOIA or the Environmental Information Regulations as relevant;

Resubmission Long Stop Date has the meaning given in paragraph 4.5(c)(i) of Schedule 3 (New Project Approval Procedure);

Retendering Information has the meaning given in paragraph 9.1(a) of Part 1 of Schedule 13 (TUPE, Pensions and Employees);

Return Date has the meaning given in paragraph 10.2 of Part 1 of Schedule 13 (TUPE, Pensions and Employees);

Returning Employees has the meaning given in paragraph 10.2 of Part 1 of Schedule 13 (TUPE and Employees);

Review Date means [each anniversary of the date of this Agreement] OR [[date] each year];

RPIx means the index published in Table 5 (excluding mortgage interest payments) of Business Monitor (MM23) published by the Office for National Statistics or failing such publication or in the event of a fundamental change to the index, such other index as the parties may agree, or such adjustments to the index as the parties may agree (in each case with the intention of putting the parties in no better nor worse position than they would have been had the index not ceased to be published or the relevant fundamental change not been made) or, in the event that no such agreement is reached, as may be determined in accordance with the Dispute Resolution Procedure;

Same Type has the meaning given in clause 8.2(d);

Sensitive Information has the meaning given in clause 17.6(e);

Service Provider means, as the context requires:

(a)
in relation to the Partnering Services, any Partnering Service Provider;

(b)
in relation to the Project Services, any Project Service Provider;

Services means:

(a)
the Partnering Services; and

(b)
the Project Services; 

Shareholder means a shareholder in the LEP for the time being;

Shareholders' Agreement means an agreement or agreements of today’s date between the LEP, PSP, PfS, BSFI and the Local Authority, including any agreement relating to the subscription of equity (or other shareholder funding) by the shareholders of the LEP in the LEP and/or in any Holding Company of the LEP or any Project Company;

Significant Performance Failure has the meaning given in clause 13.1(c); 

Site means any site where any Project Services are being or are to be carried out;

Soft FM Services means services provided in relation to a Relevant Facility which becomes an Approved Project in respect of cleaning, caretaking, security, grounds maintenance and similar services;

SPA Material Default has the meaning given in clause 13.6;

SPA Material Default Notice has the meaning given in clause 13.5(a)(ii);

SPA Operations means the management and provision of the Partnering Services and the performance of all other obligations of the LEP under this Agreement from time to time;

SPB means the Strategic Partnering Board as defined in clause 6.1;

Stage 1 Approved Project and Stage 1 Approval have the meaning in paragraph 3.5 of Schedule 3 (New Project Approval Procedure);

Stage 1 Submission has the meaning given in paragraph 3.1of Schedule 3 (New Project Approval Procedure); 

Stage 2 Approval has the meaning given in paragraph 4.5(b)(i) of Schedule 3 (New Project Approval Procedure);

Stage 2 Approved Project and Approved Project shall each have the meaning given in paragraph 4.5(b)(i) of Schedule 3 (New Project Approval Procedure);

Stage 2 Submission has the meaning given in paragraph 4.1 of Schedule 3 (New Project Approval Procedure);

Stage Zero means the requirements preceding a Stage 1 Submission in respect of New Project Development as identified in Schedule 3 (New Project Approval Procedure) as the same may be supplemented or modified, with the agreement of the Authority, in accordance with the LEP Partnering Proposals;

Stakeholder Representative has the meaning given in clause 6.1(c);

Strategy for Change or SFC means the Local Authority’s Strategy for Change referred to in clause 6.4 (as the same may be updated or amended from time to time in accordance with clause 6.4);

Strategic Partnering Agreement means this Agreement;

Subsidiary is to be construed in accordance with section 736 of the Companies Act 1985.
;

Supply Chain Member has the meaning given in paragraph (b) of the definition of Project Service Provider;

Supply Chain Agreements means the agreements from time to time between the LEP and/or any Project Company on the one hand and a Supply Chain Member on the other hand;  
Suspension Notice has the meaning given in clause 13.5(a)(i);

Target Cost has the meaning given in paragraph 2.5 of Schedule 3 (New Project Approval Procedure);

Template Project Agreements means, subject to clause 7.7, the Agreed Form of each of the Project Agreements;

Third Party Contractor means any sub-contractor engaged by the Local Authority to perform in relation to any service equivalent to a Partnering Service;

Track Record Test has the meaning given in clause 6.6(b);

Transfer Date means the date the Transferring Employees are transferred to the employment of the LEP [or any Partnering Service Provider] and also the date that the Transferring Original Employees are transferred to the employment of a subsequent contractor;

Transferring Employee means an employee of the Local Authority (excluding, to avoid doubt (without limitation), any person engaged by the Local Authority as an independent contractor or persons employed by any sub-contractor engaged by the Local Authority) whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Agreement between the Local Authority and the LEP, a contract of employment with someone other than the Local Authority;

Transferring Original Employee means an employee of the Local Authority:

(a)
who became, by the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 or TUPE in relation to what was done for the purposes of carrying out a contract between the Local Authority and the First Contractor, an employee of someone other than the Local Authority;

(b)
whose contract of employment on each occasion when an Intervening Contract was carried out became, by virtue of the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 or TUPE in relation to what was done for the purposes of carrying out the Intervening Contract, a contract of employment with someone other than the existing employer; and

(c)
whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Agreement between the Local Authority and the LEP, a contract of employment with someone other than the Local Authority;

TUPE or Transfer Regulations means the Transfer of Undertaking (Protection of Employment) Regulations 2006 (SI No. 2006/246) as amended or re-enacted from time to time;

Unsuitable Person means:

(a)
any person who has a material interest in the production, distribution or sale of tobacco products, alcoholic drinks and/or pornography; or

(b)
any person whose activities are, in the reasonable opinion of the Local Authority, incompatible with the provision of education and social care in the Area; or

(c)
any person whose activities, in the reasonable opinion of the Local Authority, pose or could pose a threat to national security; or

(d)
any person with a Conviction;

VAT means value added tax at the rate prevailing at the time of the relevant supply charged in accordance with the provisions of the Value Added Tax Act 1994;

Whole Life Cost means in relation to any project, the estimated and (to the extent that such information is available) the actual cost of operating and maintaining that project over its intended design life (to the extent that a specific design life had not been identified in relation to the relevant project, a design life of no less than thirty (30) years for each component shall be assumed);

Works means the design (including the preparation of all Design Data), construction, testing, commissioning and completion of premises (including any temporary works) and the installation of any equipment to be performed in accordance with a Project Agreement (as varied or supplemented from time to time in accordance with the provisions of the relevant Project Agreement).

3 Interpretation

This Agreement shall be interpreted according to the following provisions, unless the context requires a different meaning:

3.1 The headings and marginal notes and references to them in this Agreement shall be deemed not to be part of this Agreement and shall not be taken into consideration in the interpretation of this Agreement.

3.2 Except where the context expressly requires otherwise, references to clauses, sub-clauses, paragraphs, sub-paragraphs, parts and schedules are references to clauses, sub-clauses, paragraphs, sub-paragraphs and parts of and schedules to this Agreement and references to Sections, Appendices, Annexures and Attachments (if any) are references to Sections, Appendices, Annexures and Attachments to or contained in this Agreement.

3.3 The schedules to this Agreement are an integral part of this Agreement and a reference to this Agreement includes a reference to the schedules. In the event of any inconsistency between the provisions of the body of this Agreement and the schedules, the body of this Agreement shall take precedence.

3.4 Words importing persons shall, where the context so requires or admits, include individuals, firms, partnerships, trusts, corporations, governments, governmental bodies, authorities, agencies, unincorporated bodies of persons or associations and any organisations having legal capacity.

3.5 Where the context so requires words importing the singular only also include the plural and vice versa and words importing the masculine shall be construed as including the feminine or the neuter or vice versa.

3.6 The language of this Agreement is English. All correspondence, notices, drawings, test reports, certificates, specifications and information shall be in English. All operating and maintenance instructions, name plates, identification labels, instructions and notices to the public and staff and all other written, printed or electronically readable matter required in accordance with, or for purposes envisaged by, this Agreement shall be in English.

3.7 References to any agreement or document include (subject to all relevant approvals and any other provisions of this Agreement concerning amendments to agreements or documents) a reference to that agreement or document as amended, supplemented, substituted, novated or assigned.

3.8 References to any Law are to be construed as references to that Law as from time to time amended or to any Law from time to time replacing, extending, consolidating or amending the same. 

3.9 References to a public organisation (other than the Local Authority) shall be deemed to include a reference to any successor to such public organisation or any organisation or entity which has taken over either or both the functions and responsibilities of such public organisation. References to other persons (other than the Local Authority) shall include their successors and assignees.

3.10 References to a deliberate act or omission of the Local Authority or any Local Authority Party shall be construed having regard to the interactive nature of the activities of the Local Authority and of the LEP and the expression shall exclude acts or omissions carried out in the ordinary course of the Local Authority's activities or which were within the contemplation of the parties or which were otherwise provided for in this Agreement or in any Project Agreement.

3.11 The words in this Agreement shall bear their natural meaning. The parties have had the opportunity to take legal advice on this Agreement and no term shall, therefore, be construed contra proferentem.

3.12 Reference to “parties” means the parties to this Agreement and references to “a party” mean one of the parties to this Agreement.

3.13 In construing this Agreement, the rule known as the ejusdem generis rule shall not apply nor shall any similar rule or approach to the construction of this Agreement and accordingly general words introduced or followed by the word “other” or “including” or “in particular” shall not be given a restrictive meaning because they are followed or preceded (as the case may be) by particular examples intended to fall within the meaning of the general words.

3.14 All of the LEP’s obligations, duties and responsibilities shall be construed as separate obligations, duties and responsibilities owed to the Local Authority and to be performed at the LEP’s own cost and expense. 

3.15 References to amounts or sums expressed to be “index linked” are references to amounts or sums in [give base date reference] prices which require to be adjusted whenever the provision containing the amount or sum is given effect in accordance with this Agreement to reflect the effects of inflation after that date. The adjustment shall be measured by changes in the relevant index published for that Contract Year as calculated in accordance with the following formula: 

Amount or sum in [date] prices x 
RPIx
 





RPI0

Where RPIx is the value of RPIx published or determined with respect to the month most recently preceding the date when the provision in question is to be given effect and RPI0 is the value of RPIx in respect of [date].

3.16 Reference to a document being in the Agreed Form is a reference to the form of the relevant document agreed between the parties and for the purpose of identification initialled by each of them or on their behalf. 

3.17 Where this Agreement states that an obligation shall be performed “no later than” or “within” or “by” a stipulated date or event which is a prescribed number of Business Days after a stipulated date or event, the latest time for performance shall be noon on the last Business Day for performance of the obligations concerned.

3.18 Where this Agreement states that an obligation shall be performed “no later than” or “by” a prescribed number of Business Days before a base date or “by” a date which is a prescribed number of Business Days before a base date, the latest time for performance shall be noon on the last Business Day for performance of the obligations concerned.

3.19 References to this Agreement, a Project Agreement, the Shareholders’ Agreement or to a provision thereof shall be construed at a particular time as a reference to it as it may have been amended, varied, supplemented, modified or appended.

3.20 A person, being a company, shall be controlled by another person if that other person owns a majority of the voting equity of that person or controls the majority of the votes at meetings of the board of directors of that person.

Schedule  LISTNUM \l 1 SchdNumTemplate  
Completion documents

Part  LISTNUM \l 1 \s 1 SchdPartsTemplate  
4 Documents to be delivered by the LEP

4.1 Unless an original document is specifically requested, a copy (certified by an officer of the LEP as being a true copy) of each of the following documents is to be delivered by the LEP to the Local Authority Representative:

(a) a copy of the Shareholders' Agreement duly executed by the parties thereto;

(b) extracts from the minutes of the meeting of the board of directors (certified as true and accurate by the secretary of the relevant company) of each of the LEP, and the PSP, and each of the other parties to the documents listed in this Schedule 2 Part 1, at which resolutions were passed approving the execution, delivery and performance of each relevant document to which such person is expressed to be a party and in each case authorising a named person or persons to execute and deliver each such document and any other documents to be delivered by it pursuant to it;

(c) a certificate of the secretary of the LEP and the PSP setting out the names and specimen signatures of the person or persons named in the relevant certified extracts referred to in paragraph (b) above;

(d) evidence of the share subscriptions required under the Shareholders' Agreement having been made by the Shareholders in the LEP;

(e) the LEP's certificate of incorporation together with any certificate(s) of incorporation upon a change of name; and

(f) the memorandum and articles of association of the LEP.

Part  LISTNUM \l 1 SchdPartsTemplate  
5 Documents to be delivered by the Local Authority

5.1 The Local Authority shall deliver to the LEP the following documents:

(a) a certified copy of the appropriate resolution of the Local Authority approving the execution, delivery and performance of this Agreement and authorising a named person or persons to execute and deliver each such document and any documents to be delivered by it pursuant thereto; and

(b) a certificate of the relevant officer of the Local Authority setting out the names and specimen signatures of the person or persons named in the board resolution of the Local Authority.

Schedule  LISTNUM \l 1 SchdNumTemplate  
New Project Approval Procedure

6 Purpose of this Schedule 

6.1 The purpose of this Schedule 3 is to set out how the LEP and the Local Authority will work together to agree which New Projects will be taken forward and approved for development by the LEP and on what basis. It sets out a two-stage approval procedure for all New Projects (the New Project Approval Procedure).

7 General obligations of the parties

7.1 The LEP will, as part of the Partnering Services, work with the Local Authority to:

(a) assist in the development of the SfC and review its applicability to the provision of secondary education in the Area (in particular, in relation to Major Capital Projects)
; 

(b) analyse and discuss accommodation requirements and ICT services in relation to the provision of secondary education in the Area;

(c) refine the proposals and requirements in relation to Major Capital Projects contained in the SfC and, where so requested, assist in the production of an OBC (or such business case as may from time to time be required by DCSF, PfS or any successor approval body) in relation to New Projects;

(d) assist the Local Authority to prioritise or identify which New Projects to seek to progress through the New Project Approval Procedure;

(e) decide how best to bundle or group accommodation requirements and ICT services within a New Project to ensure that the New Project is Affordable and provides a solution with an appropriate level of flexibility; 

(f) take into consideration the views of relevant stakeholders in relation to the SfC and actual and potential Major Capital Projects; 

(g) develop solutions for the Local Authority's requirements in relation to New Projects which, in due course, and during the Stage 2 Approval process set out at paragraph 4, will be developed further to enable it to form the basis for the agreement of (the) relevant Project Agreement(s); 

(h) analyse and discuss the range of potential funding options for New Projects including the feasibility of third party funding such as sponsorship when considering and developing a New Project; and

(i) deliver and demonstrate to the Local Authority and the SPB the satisfaction of the long term value for money targets set out in the Strategy for Change, this Agreement and the Continuous Improvement Plan;

(j) develop and implement the management of the Partnering Service Providers;
(k) produce such reports and documentation as may reasonably be requested from time to time by the Local Authority and/or the SPB.
7.2 The Local Authority shall work with the LEP to assist the LEP in providing the Partnering Services referred to in paragraph 2.1 above including acceding to reasonable requests from the LEP to meet to discuss the development of a potential new project and also a Stage 1 Submission as well as the likely scope and nature of the proposed Local Authority Requirements. Other assistance shall include:

(a) the Local Authority providing reasonable assistance where practicable in relation to prospective requests for proposals;

(b) identifying whether any requirements under paragraph 3.1 and paragraph 4.3 may not be required or what additionally may be required by the Local Authority;

(c) explaining any relevant considerations around the funding of and/or financial envelope for the proposed New Project; and

(d) identifying suitable benchmarks for the New Project.

7.3 The parties shall agree from time to time whether and, if so, how the assistance from the LEP referred to in paragraph 2.1 shall constitute Educational Support Services
.

7.4 The LEP shall comply in all material respects with Schedule 12 (LEP Partnering Proposals) in progressing the development and delivery of any New Projects.

7.5 The Local Authority shall submit a written request for the LEP to produce outline proposals for any New Project (a New Project Request), including indicative funding proposals setting out the maximum available capital and/or revenue it is able to commit to that New Project (the Target Cost). The Local Authority shall identify any requirements in relation to a New Project that must be satisfied as part of a Stage 1 Submission including any governmental or similar approval requirements or grant conditions (Local Authority Requirements).

(a) 
The Local Authority will confirm to the LEP, prior to the submission of a New Project Request, whether further funding approvals are required (if further funding approvals are required then the LEP shall provide such co-operation and assistance as the Local Authority may reasonably request in relation to securing the necessary funding approvals) or whether the relevant funding has already been approved.

(b) [Any DCSF and/or PfS requirements in relation to the approval of a New Project are to be addressed in accordance with Schedule 12 (LEP Partnering Proposals), such that any such DCSF or PfS requirements will be deemed to form part of the Local Authority Requirements to be presented to the LEP and that these will need to be satisfied as part of the approval process prior to the New Project becoming either a Stage 1 Approved Project or a Stage 2 Approved Project.]

7.6 The LEP shall confirm in writing within twenty (20) Business Days of receipt of a New Project Request whether or not it will submit a Stage 1 Submission (as defined in paragraph 3.1) to the Local Authority. If the LEP confirms that it does not intend to submit a Stage 1 Submission (or fails to give the confirmation referred to in this paragraph 2.7) the Local Authority shall be entitled to procure such New Project outside the terms of this Agreement and shall not be or be deemed to be in breach of clause 7 (Exclusivity granted to the LEP). 
7.7 In relation to the matters in this Schedule the LEP shall adopt and demonstrate open book accounting to the Local Authority.

8 Stage 1 Approval

Development of Stage 1 Submissions by the LEP
8.1 Subject to paragraph 2.7, the LEP will, as part of the Partnering Services, submit a Stage 1 Submission to the Local Authority within three (3) months of a request issued in accordance with paragraph 2.5. Subject to paragraph 7, a Stage 1 Submission will contain the information required in the [Template Stage 1 Submission included in the LEP Partnering Proposals in sufficient detail to enable the [Local Authority] [SPB] to make an informed decision under paragraph 3.4].
 The Stage 1 Submission must include:

(a) an assessment of where, if at all, the relevant Template Project Agreement(s) will require amendment in order to meet the Local Authority's Requirements;

(b) a fixed Project Management Fee (calculated in accordance with clause 9) in respect of the New Project;

(c) a copy of the then current LEP Performance Report and confirmation that the Track Record Test has been passed for the purposes of clause 6.6(b) at the date of the Stage 1 Submission; 

(d)  a value for money assessment:

(i) explaining why the LEP's proposals represent value for money taking into account both estimated Capital Cost and Whole Life Cost; and

(ii) confirming that the LEP's proposals for the New Project would meet the relevant targets and commitments in the Continuous Improvement Plan;

(e) a maximum time period for submission of a Stage 2 Submission for the relevant proposed New Project from receipt of Stage 1 Approval.

Liaison between the LEP, the Local Authority and relevant end users

8.2 In developing a Stage 1 Submission the LEP shall liaise with the SPB the Local Authority and relevant end users (in the case of end users such end users to be such persons or organisations as the Local Authority in consultation with the LEP considers appropriate). The Local Authority shall provide to the LEP such information as to its requirements as the LEP may reasonably require and shall assist the LEP in the review of any draft designs and broad proposals in relation to the Stage 1 Submission. Any and all information and other input or feedback provided by the Local Authority to the LEP shall, unless expressly stated otherwise by the Local Authority, be provided without warranty and on the same basis as the provision of Information pursuant to clause 11.2 (Local Authority information) and shall be without prejudice to the Local Authority's rights to approve or not approve any New Project as, in its absolute discretion, it deems fit under this Schedule 3.

Cooperation of the Local Authority

8.3 The Local Authority will co-operate with the LEP in relation to any Stage 1 Submission being developed by the LEP, including (without limitation) providing any information reasonably required by the LEP to enable it to satisfy the requirements of paragraph 2 or paragraph 3.1.

Consideration of a Stage 1 Submission by the [SPB][Local Authority]

(a) The [members of the SPB will work together in good faith with a view to agreeing][Local Authority will consider in good faith] each Stage 1 Submission put forward by the LEP and the Local Authority will not unreasonably withhold or delay its consent to a Stage 1 Submission. If, acting reasonably, the [SPB][Local Authority] finds that any material aspects of the Stage 1 Submission are unsatisfactory to it, it shall notify the LEP of the same and offer reasonable assistance to the LEP to enable it to address such deficiencies and resubmit the Stage 1 Submission as soon as reasonably practicable. If the LEP addresses such deficiencies to the [SPB][Local Authority's] satisfaction acting reasonably, paragraph 3.5 below shall apply. If the LEP is unable to resolve such deficiencies to the satisfaction of the [SPB][Local Authority] acting reasonably paragraphs 3.7 and 3.8 below shall apply.

(b) In deciding whether to approve a Stage 1 Submission the [SPB][Local Authority] shall be entitled to take into account all relevant factors including the LEP's track record. If as at the date of the Stage 1 Submission the LEP has:

(i) failed the Track Record Test, then the [SPB][Local Authority] shall be entitled to turn down the Stage 1 Submission;

(ii) passed the Track Record Test, then the Stage 1 Submission shall not be turned down on the basis of the LEP's track record and the LEP and the [SPB][Local Authority] shall give its approval to a Stage 1 Submission if it is satisfied, acting reasonably, that the Stage 1 Submission contains the information required by paragraph 3.1 (unless and to the extent agreed otherwise by the parties), it is consistent with the SfC and it meets the Local Authority Requirements.

Local Authority response to a Stage 1 Submission

8.4 If the Local Authority approves a Stage 1 Submission (subject to any amendments to it agreed with the LEP), then the relevant New Project shall then be a Stage 1 Approved Project or be referred to as having received Stage 1 Approval, as the context requires.

8.5 [Not used].

LEP's costs in relation to a New Project submission which is not approved

8.6 If a Stage 1 Submission submitted in accordance with this paragraph 3 does not become a Stage 1 Approved Project then the LEP's costs in relation to the proposal shall be borne by the LEP unless:

(a) the New Project subsequently becomes an Approved Project and the relevant costs are included as part of the Project Management Fee for such Approved Project); or

(b) the relevant provisions of paragraph 5.2(a)(ii) apply in which case the Incurred Project Management Fee shall be paid by the Local Authority in accordance with paragraph 4.7.

Exclusivity in relation to a Stage 1 Submission which is not approved

8.7 If a Stage 1 Submission submitted in accordance with this paragraph 3 does not become a Stage 1 Approved Project:

(a) in the circumstances set out in paragraph 5.2(a) [(or where rejected by the DCSF or PfS following approval by the Local Authority)]
, then the Local Authority shall not be entitled to procure the New Project outside the terms of this Agreement (and the provisions of clause 7 (Exclusivity granted to the LEP) shall continue to apply in relation to the relevant New Project); or

(b) where the Stage 1 Submission is rejected pursuant to paragraph 3.4, then the Local Authority shall be entitled to procure the New Project outside the terms of this Agreement and shall not be or be deemed to be in breach of the provisions of clause 7 (Exclusivity granted to the LEP).

Derogations to be provided to PfS
8.8 Following Stage 1 Approval, the LEP shall complete the required derogations process as referred to in the key performance indicator at paragraph 3.7 of Schedule 14 Part 2 (Key Performance Indicators).

9 Stage 2 Approval 

Development of a Stage 2 Submission 

9.1 In relation to a Stage 1 Approved Project, the LEP will provide further Partnering Services in developing such Stage 1 Approved Project into a detailed submission to be put to the Local Authority (a Stage 2 Submission) and shall proceed regularly and diligently in developing the Stage 2 Submission and shall present it to the Local Authority as soon as is reasonably practicable and in any event by the longstop date as specified in the Stage 1 Submission. These Partnering Services will be provided as part of the Stage 2 Submission and the costs of such Partnering Services shall be payable pursuant to clause 9.1.

Liaison between the LEP, the Local Authority and relevant users

9.2 In developing a Stage 2 Submission the LEP shall continue to liaise with the SPB, the Local Authority and relevant end users (in the case of end users such end users to be such persons or organisations as the Local Authority in consultation with the LEP considers appropriate). The Local Authority shall provide to the LEP such information as to its requirements necessary to enable the LEP to submit a full and complete Stage 2 Submission and any such other information as the LEP may reasonably require and shall assist the LEP in the review of any draft designs or proposals in relation to the Stage 1 Approved Project and in the development of other aspects of the Stage 2 Submission (but not where this would involve the Local Authority incurring additional or material expense). Any and all information and other input or feedback provided by the Local Authority to the LEP shall be provided without warranty and on the same basis as the provision of Information pursuant to clause 11.2 (Local Authority information) and shall be without prejudice to the Local Authority and the SPB's rights under this Schedule 3.

Content requirements in relation to a Stage 2 Submission

9.3 In relation to the relevant Stage 1 Approved Project, the LEP shall procure that a Stage 2 Submission shall include the information required by the Template Stage 2 Submission included in the LEP Partnering Proposals. The Stage 2 Submission must address:

(a) all issues that have a potential material impact on risk and/or price in respect of the proposed New Project;

(b) an explanation (together with supporting evidence) as to why the Stage 2 Submission meets the Approval Criteria (as defined in paragraph 4.4);

(c) a value for money assessment explaining why the LEP's proposals represent value for money taking into account both estimated Capital Costs and Whole Life Costs.

Co-operation of the Local Authority

4.3A
The Local Authority will co-operate with the LEP in relation to any Stage 2 Submission being developed by the LEP, including (without limitation) promptly providing:

(d) written confirmation of the Target Cost(s) and/or Local Authority Requirements or any change to such Target Cost(s) and/or Local Authority Requirements;

(e) any information reasonably required by the LEP to enable it to satisfy the requirements of paragraph 2 or paragraph 4.3;

(f) reasonable assistance to the LEP in relation to procurement by the LEP of all relevant Consents; and

(g) commitment letters from the governing bodies of the relevant schools including, where appropriate, confirmation of agreement of terms of any necessary governing body agreements.

Approval Criteria

9.4 For the purposes of this Schedule 3, Approval Criteria means the criteria against which any Stage 1 Approved Project is to be judged by the [SPB][Local Authority] in determining whether it achieves Stage 2 Approval (as defined in paragraph 4.5(b)(i)). The criteria are:

(a) whether the costs of the Stage 1 Approved Project are within the Target Cost notified to the LEP by the Local Authority;

(b) whether it has been demonstrated that the Stage 1 Approved Project provides value for money in accordance with the provisions of clause 8 and against the targets set out in the Continuous Improvement Plan submitted by the PSP as part of the initial procurement and establishment of the LEP (as the same may have been amended from time to time with the agreement of the Local Authority and/or the SPB) (for the avoidance of doubt, if the targets set out in the Continuous Improvement Plan or Key Performance Indicators have not been met, by reference to the targets that should have been met as at the date of the Stage 2 Submission, then the [SPB][Local Authority] shall be entitled to treat the Approval Criteria as not having been satisfied); 

(c) whether the Local Authority, acting reasonably, is satisfied that the Stage 2 Submission meets all the Local Authority Requirements;

(d) whether any proposed changes or amendments to the form of the relevant Template Project Agreement(s) (other than for project specific reasons reasonably acceptable to the [Local Authority] [SPB] or changes specifically agreed by the Local Authority at Stage 1) have been proposed (if such changes or amendments have been proposed and they are not acceptable to the [Local Authority] [SPB] and PfS then the Approval Criteria in respect of this sub-paragraph (d) would not have been met);

(e) whether the Stage 2 Submission contains all the information required pursuant to paragraph 4.3 (or as otherwise agreed by the parties); 

(f) whether the implementation of the Stage 1 Approved Project would breach any Law; and

(g) whether the Stage 2 Submission is made within the maximum time period specified pursuant to paragraph 3.1(e) (failure to do so shall mean the Approval Criteria are not met entitling the Local Authority, at its discretion, to properly reject the Stage 2 Submission which, if so rejected would be deemed to be a proper rejection for paragraph 4.6 and paragraph 4.5(c) shall not apply).

Submission of the Stage 2 Submission to the [Local Authority] [SPB] and consideration of that submission by the [Local Authority] [SPB] 

(h) The LEP shall submit its Stage 2 Submission to the [Local Authority] [SPB]. The [Local Authority] [SPB] will consider in good faith Stage 2 Submissions put forward by the LEP and the [Local Authority] [SPB] will not unreasonably withhold or delay its consent to a Stage 2 Submission. The [Local Authority] [SPB] shall be entitled to call for such reasonable information as it considers appropriate to enable it to decide whether the Stage 2 Submission meets the Approval Criteria. The LEP shall reply promptly to all such requests for further information and assistance. If, acting reasonably, the [Local Authority] [SPB] finds that any material aspects of the Stage 2 Submission are unsatisfactory to it, it shall notify the LEP of the same and offer reasonable assistance to the LEP to address such deficiencies. If the LEP addresses such deficiencies to the [Local Authority's] [SPB's] satisfaction, acting reasonably, paragraph 4.5(b)(i) shall apply. If the LEP is unable to resolve such deficiencies to the satisfaction of the [Local Authority] [SPB] (acting reasonably) paragraph 4.5(b)(ii) shall apply.

(i) As soon as reasonably practicable after the submission to it of a Stage 2 Submission the [Local Authority] [SPB] shall give written notice of whether it:

(i) approves the relevant Stage 1 Approved Project (in which case the Stage 1 Approved Project shall be referred to as having received Stage 2 Approval or as being a Stage 2 Approved Project or an Approved Project as the context requires); or

(ii) rejects the Stage 1 Approved Project:

(A) subject to sub-clause (B) 1), on the grounds that the Stage 2 Submission in relation to the relevant Stage 1 Approved Project has failed to meet one or more of the Approval Criteria in which case (subject to resubmission under sub-paragraph (c)) paragraph 4.6 shall apply;

1) because, as a result of any change to the Target Cost referred to in paragraph 2.3, the Stage 1 Approved Project is not in fact Affordable despite the Stage 2 Submission being within the Target Costs referred to in paragraph 2.3; or

2) otherwise on grounds other than those set out in sub-paragraph (b)(ii)(A) above,

in which case paragraph 4.7 shall apply.

(j) If the [Local Authority] [SPB] rejects the Stage 2 Submission on the grounds set out in sub-paragraph (b)(ii)(A):

(i) the Local Authority and the LEP will work together to address the reasons for such failure and attempt in good faith to produce a revised Stage 2 Submission which the LEP shall re-submit to the [Local Authority] [SPB] as soon as reasonably practicable after the rejection of the original submission and in any event within thirty (30) Business Days of the rejection (the Resubmission Longstop Date);

(ii) the re-submission pursuant to sub-paragraph (c)(i) shall be treated as a Stage 2 Submission. If:

(A) the resubmitted Stage 2 Submission is rejected by the [Local Authority] [SPB] on the grounds set out in sub-paragraph (b)(ii)(A) (subject to having been through the Dispute Resolution Procedure under paragraphs 4.8 and 4.9 (if applicable)); or

(B) no resubmission of the Stage 2 Submission is made on or before the Resubmission Longstop Date,

then the relevant Stage 1 Approved Project shall be treated as having been properly rejected and the provisions of paragraph 4.6 shall apply and neither the Local Authority nor the LEP shall have any further obligations in relation to the relevant New Project referred to in the Stage 2 Submission.

If a Stage 2 Submission is properly rejected by the [Local Authority] [SPB]

(k) Subject to sub-paragraph (b), where this paragraph 4.6 applies (as set out in paragraph 4.5(b)(ii)(A), paragraph 4.5(c)(ii) and paragraph 4.9), the Local Authority shall be entitled to procure the Relevant Facility required under the relevant Stage 2 Submission outside the terms of this Agreement, or not to proceed with procurement of the Relevant Facilities, and, for the avoidance of doubt shall not be or be deemed to be in breach of the provisions of clause 7 (Exclusivity granted to the LEP) or be required to reimburse or compensate the PSP or the LEP in respect of any costs in so doing.

(l) If the Local Authority is entitled to procure the Relevant Facilities outside the terms of this Agreement pursuant to this paragraph 4.6, it shall not make any material change to the relevant specifications which, had such change been made prior to the submission of the relevant Stage 2 Submission, would have been reasonably likely to result in a material change in the payment and material terms under the proposed Project Agreement.

If a Stage 2 Submission is improperly rejected by the [Local Authority] [SPB]

9.5 Where this paragraph 4.7 applies (as set out in paragraph 4.5(b)(ii)(B), paragraph 4.8(b), paragraph 5.2(a)(ii) and paragraph 5.2(b)): 

(a)


(i) Subject to sub-paragraph (a)(ii), the Incurred Project Management Fee in relation to the relevant New Project will be paid by the Local Authority
 within ten (10) Business Days of the date on which the LEP receives written notice of the rejection or the date of the deemed rejection (as the case may be) with the date of the rejection or the date of the deemed rejection (as the case may be) being the Calculation Date for the purposes of calculating the amount of the Incurred Project Management Fee (unless a different Calculation Date is expressly stated in this Schedule 3 in relation to the circumstances giving rise to the entitlement of the LEP to be paid the Incurred Project Management Fee).

(ii) If the parties are unable to agree the amount of the Incurred Project Management Fee for the purposes of sub-paragraph (a)(i) the matter shall be resolved by reference to the Dispute Resolution Procedure); and

(b) the Local Authority shall not be entitled to procure the Relevant Facility required under the relevant Stage 2 Submission outside the terms of this Agreement and, if it does, such action shall and shall be deemed to be in breach of clause 7 (Exclusivity granted to the LEP).

Dispute resolution

9.6 If the [Local Authority] [SPB] rejects a New Project pursuant to the provisions of paragraph 4.5(c)(ii)(A), the LEP shall be entitled to refer the matter for consideration under the Dispute Resolution Procedure within ten (10) Business Days after receiving written notice of the [Local Authority] [SPB's] decision. If, following a referral to the Dispute Resolution Procedure, it is agreed or determined that the New Project rejected by the [Local Authority] [SPB] pursuant to paragraph 4.5(c)(ii)(A) met the Approval Criteria the [Local Authority] [SPB] shall either:

(a) declare that the relevant New Project has received Stage 2 Approval and that New Project shall proceed in accordance with paragraph 4.10; or

(b) declare that its rejection of the relevant New Project be treated as an improper rejection and that the provisions of paragraph 4.7 shall apply. 

9.7 If, following a referral to the Dispute Resolution Procedure under paragraph 4.8, it is agreed or determined that the New Project did not meet the Approval Criteria, the provisions of paragraph 4.6 shall apply.

Implementation of a Stage 2 Approved Project

9.8 If a New Project receives Stage 2 Approval, the LEP:

(a) will carry out further work to develop appropriate Project Agreements to implement the New Project on the terms of the Stage 2 Submission (as the same may be amended from time to time by agreement between the LEP and the Local Authority);

(b) shall be responsible for providing to the Local Authority, free of charge such technical information, assistance and advice as the Local Authority may reasonably require in connection with the design and construction of any Relevant Facilities and for obtaining all Consents which may be required for the performance of the SPA Operations.

Information and notifications by the Local Authority to the LEP and cooperation of the Local Authority

(c) The Local Authority shall notify the LEP as soon as it becomes aware of any matter which may have a reasonably foreseeable material adverse effect on the viability of a New Project receiving Stage 2 Approval, including any:

(i) planning issues likely to cause a material delay in the anticipated programme for the New Project or material cost increases (whether on an aggregate basis or on a line by line basis);

(ii) changes to funding which the Local Authority receives or to the way in which funding may be applied, either or both of which may affect whether a New Project is Affordable.

(d) The Local Authority shall provide reasonable assistance to the LEP in relation to the procurement by the LEP of all relevant Consents and the entering into of the relevant Project Agreement(s).

(e) Sub-paragraphs (a) and (b) shall not apply to the Local Authority to the extent it is exercising its functions as a Local Planning Authority or Highways Authority.

9.9 If a New Project receives Stage 2 Approval, the parties shall use reasonable endeavours to complete the necessary Project Agreements as soon as practicable and in any event by not later than the longstop date agreed as part of the Stage 2 Approval. Failure to reach such longstop date:

(a) in circumstances where the LEP is in material breach of its obligations under this Agreement (including Schedule 12 (LEP Partnering Proposals)) shall entitle the Local Authority to deem the Stage 2 Approved Project as not having had Stage 2 Approval and the Stage 2 Submission for that New Project as having been properly rejected;

(b) in circumstances other than those in sub-paragraph (a) then the LEP shall be entitled to reimbursement of the Incurred Project Management Fee from the Local Authority (the Calculation Date for such purposes shall be the date of the claim made by the LEP of its Incurred Project Management Fee pursuant to this paragraph 4.12).

10 Time periods for approval

10.1 Each Stage 1 Submission and each Stage 2 Submission shall be valid for a period of three (3) months from the date of its submission by the LEP. 
10.2 If by the end of the three (3) month period referred to in paragraph 5.1 the Local Authority or the SPB (as the case may be) has not:

(a) in relation to a Stage 1 Submission, approved or rejected that Stage 1 Submission in accordance with the procedures set out in this Schedule 3:

(i) the LEP shall be entitled to withdraw the Stage 1 Submission at the end of that period;

(ii) the LEP shall not be entitled to any costs relating to the Stage 1 Submission unless the [Local Authority] [SPB] has either not responded to the Stage 1 Submission and/or is in material breach of its obligations in paragraph 3.4 in which case paragraph 4.7 shall apply; and

(iii) the provisions of paragraph 3.8 (relating to ongoing exclusivity) shall apply; 

(b) in relation to a Stage 2 Submission, approved or rejected that Stage 2 Submission in accordance with the procedures set out in this Schedule 3 (or has not given any notification of the Local Authority's response to the Stage 2 Submission or has given written notice to the LEP withdrawing or cancelling the New Project to which the Stage 2 Submission relates) then the Stage 2 Submission shall be deemed to have been improperly rejected by the Local Authority and paragraph 4.7 shall apply. 

11 Changes to the Local Authority Requirements 

11.1 If the Local Authority Requirements or Approval Criteria are subject to any material variation in relation to a New Project by the Local Authority after the Stage 1 Submission has been submitted then:

(a) the LEP and the Local Authority shall negotiate in good faith as to the implications on the Stage 1 Submission or Stage 2 Submission (as the case may be) and shall seek to agree changes thereto to accommodate the variation (including any change to the Target Cost(s) and/or to the Project Management Fee);

(b) if agreement has not been reached pursuant to sub-paragraph (a) within twenty (20) Business Days (or such longer period as the parties may agree) then:

(i) the LEP shall be entitled by notice in writing to the Local Authority to withdraw the Stage 1 Submission or the Stage 2 Submission (as the case may be) and to be paid the Incurred Project Management Fee with the Calculation Date being the date of the change notified by the Local Authority; and

(ii) the Local Authority shall not be entitled to procure the Relevant Facility without recommencing and complying with the procedure in this Schedule 3 in relation to that Relevant Facility (and any non-compliance with this sub-paragraph (b)(ii) shall be deemed to be in breach of clause 7 (Exclusivity granted to the LEP)).

11.2 The Local Authority may, at any time, give notice in writing to the LEP that it proposes to cancel a New Project (a Cancellation Notice) without completing the process set out in paragraphs 3 to 5 in which case the Local Authority shall pay the LEP the Incurred Project Management Fee in respect of the cancelled New Project with the Calculation Date being the date of the Cancellation Notice.
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12 Definitions used in this Schedule

12.1 The following defined terms are used in this Schedule:

Associate has the meaning given in the definition of Associated Companies in Schedule 1 (Definitions and interpretation);

Associated Entity means:

(a) 
an Associate of any of the LEP, any Service Provider or any Shareholder;

(b) 
any partner in any partnership or any person who participates in any profit sharing or joint purse arrangement, in each case to which any of the LEP any Service Provider or any Shareholder or any person mentioned in paragraph (a) is also a party;

(c) 
any shareholder, director, officer or employee of any of the persons referred to in paragraphs (a) and (b) or any of those persons' spouses, children, step-children or partners; or

(d) 
any body corporate of which any person referred to in (c) above is a shareholder, director, officer or employee;

Compliant Tender means a tender received from a Tenderer which complies with the Tender Requirements;

Direct Losses means all damage losses liabilities claims actions costs expenses (including the cost of legal or professional services legal costs being on an agent/client, client paying basis) proceedings demands and charges whether arising under statute, contract or at common law but, to avoid doubt, excluding Indirect Losses;

Draft Proposal has the meaning given in paragraph 5.1;

Excluded Person means:

(a)
the LEP;

(b)
any Project Company;

(c)
any Project Service Provider;

(d)
any sub-contractor to a Project Service Provider; and

(e)
any Associate of any of the companies or persons referred to in (a) to (d);

Market Tested Services means the relevant Project Services (or part(s) thereof) and any other service from time to time designated in writing as such by the parties;

Market Testing means the process described in this Schedule and the term Market Tested shall be construed accordingly;

Market Testing Date means, the date (being the LEP's best estimate of such date) upon which the provision of the relevant Market Tested Services will be Market Tested in accordance with the provisions of clause 8 (New Project Approval Procedure);

Market Testing Meeting means a meeting or meetings convened in accordance with paragraph 3.1;

Market Testing Proposal means the final version of the Draft Proposal, as agreed by the parties or as determined, in either case, in accordance with this Schedule;

Preferred Tenderer means, following the Market Testing of any Market Tested Service, any group of Market Tested Services or any part of any Market Tested Service (as the case may be), the Tenderer selected to provide such services in accordance with the provisions of paragraph 8;

Prohibited Act has the meaning given in clause 17.4 (Prohibited Acts and prevention of corruption);

Prospective Tenderers means those persons who express an interest in being included in any Market Testing of Market Tested Services, group of Market Tested Services or any part of any Market Tested Service (as the case may be);

Relevant Employees means any of the employees of a Project Service Provider who are engaged wholly or mainly in the provision of the Market Tested Services for which those Tenderers are tendering;

Tenderers means those of the Prospective Tenderers selected to submit tenders in accordance with paragraph 6;

Tender Requirements means the form and requirements of the tender documents to be sent to Tenderers as agreed or determined in accordance with the provisions of this Schedule;

Tender Validity Period means the period within which tenders from Tenderers must be received if they are to be valid; and

TUPE Information means information relating to the terms and conditions, job title, age, length of service and benefits of the employees of the Project Service Provider who are engaged wholly or mainly in the provision of the Market Tested Services.

13 Responsibility for Market Testing 

13.1 The Market Testing of each Market Tested Service shall, notwithstanding any other provision of this Schedule (including, without limitation, the participation of the Local Authority described in paragraph 3), be the responsibility of the LEP and shall be carried out in accordance with this Schedule so that the Preferred Tenderers shall commence provision of the relevant Market Tested Services in relation to the relevant New Project or any project which replaces the New Project.

13.2 To avoid doubt the Partnering Services are not to be subject to Market Testing pursuant to this Schedule.

14 Market Testing programme

14.1 At least six (6) months before the next estimated Market Testing Date, (or such date as the parties reasonably anticipate as likely to be a Market Testing Date), the parties shall meet together as often as may be necessary in respect of all Market Tested Services to be Market Tested on that date:

(a) to discuss and seek to agree (subject to the provisions of paragraph 4 (Grouping of Services)) any grouping or groupings of Market Tested Services or any division of any Market Tested Service into separate parts which will optimise the opportunity for the Local Authority to obtain best value for money;

(b) to discuss and seek to agree the appropriate media for advertising the Market Tested Services and identifying the Prospective Tenderers;

(c) to discuss and seek to agree the basis on which the Tenderers shall be selected by the LEP from among the Prospective Tenderers;

(d) to discuss and seek to agree the Tender Requirements which shall be in sufficient detail to allow the LEP to determine the Preferred Tenderer and shall include, without limitation:

(i) a statement of the Tender Validity Period;

(ii) requirements in respect of the possible grouping or groupings of Market Tested Services and any division of any Market Tested Service into separate parts;

(iii) details of the tender evaluation criteria, which shall reflect the tender evaluation methodology contained in Part 2 of this Schedule;

(iv) in relation to Market Tested Services, a statement that Tenderers shall (where the Transfer Regulations do not otherwise apply) be required to offer employment to all employees of existing Project Service Providers who may qualify as Transferring Employees on terms and conditions as favourable as those they enjoy with that Project Service Provider as if the Transfer Regulations do apply;

(v) the Local Authority's requirements in relation to the basis on which Tenderers are to be required to bid at the subsequent Market Test if the Transfer Regulations were not to apply at that time, which shall be decided (in the Local Authority' discretion) on the basis of its consideration of what represents best value for money for the Local Authority;

(vi) the TUPE Information; and

(vii) the information Tenderers are required to provide.

14.2 The time, place and agenda for the Market Testing Meeting shall be advised by the LEP to the Local Authority at least one month in advance of the meeting. Thereafter, each subsequent meeting shall be convened on not less than ten (10) Business Days' notice (identifying the agenda items to be discussed at the meting) PROVIDED THAT in emergencies a meeting may be called at any time on such notice as may be reasonable in the circumstances.

14.3 To avoid doubt, any tender evaluation criteria agreed between the LEP and the Local Authority and made available to the Tenderers as part of the Tender Requirements must be objective and impartial and must require Tenderers to demonstrate how they would conduct themselves as part of the LEP's supply chain to ensure that the principles and objectives contained in clause 2 of this Agreement are achieved.

14.4 Market Testing shall be carried out in relation to the relevant New Project after Stage 1 Approval has been obtained. Subject to the written agreement of the Local Authority (such agreement not to be unreasonably withheld or delayed), the Project Management Fee shall be capable of being revised if and to the extent any revisions are reasonably required to reflect the outcome of the Market Test. Costs associated with developing the relevant Stage 1 Submission into a Stage 1 Approved Project prior to the Market Testing of that Stage 1 Approved Project (including any reasonable and proper costs of the LEP's Supply Chain Members applying the Agreed Rates) may be included in the Project Management Fee specified by the LEP in the Stage 1 Submission.

15 Grouping of Services

15.1 Unless the LEP can demonstrate to the Local Authority that it will optimise its ability to obtain best value for money for the Local Authority if Market Tested Services are tendered separately or in particular groupings, or if any Market Tested Service is divided into separate parts, the grouping of any Market Tested Services shall be left to the discretion of Tenderers on the basis that the Tender Requirements shall specify that:

(a) Tenderers may submit tenders for all or any of the Market Tested Services; and

(b) where a Tenderer submits a tender for a group or groups of Market Tested Services, it may be required to provide all or any of the services in such group or groups and shall, in any event, provide separate pricing for each service in such group or groups.

16 Market Testing Proposals

16.1 Notwithstanding any failure of the parties to agree any matter referred to in paragraph 3.1, the LEP shall prepare and deliver to the Local Authority no later than three (3) months before the relevant Market Testing Date a proposal for the Market Testing describing in detail the LEP's proposals for the Market Testing of each Market Tested Service or combination thereof (the Draft Proposal). The Market Testing Proposal shall describe all of the matters referred to in, and agreed pursuant to, paragraph 3.1 and the form of contract which the Preferred Tenderer will be required to accept, which shall reflect the principles and objectives set out in clauses 2.3 and 2.4 respectively of this Agreement. If the LEP considers it appropriate to do so it may adopt a two stage process for Market Testing the Market Tested Services by:

(a) first Market Testing the design element of a New Project or series of New Projects and appointing a Preferred Tenderer;

(b) requiring the Preferred Tenderer selected under sub-paragraph (a) to prepare the necessary [outline] designs and specifications (including ICT, facilities management, construction and other relevant works and services) in conjunction with the LEP for the New Project(s) which would then become the relevant Tender Requirements;

(c) based on the Tender Requirements referred to in sub-paragraph (b), Market Test those Tender Requirements and select one or more Preferred Tenderer(s) in accordance with the provisions of this Schedule.

16.2 The LEP shall procure that, in respect of any Market Testing, the existing Project Service Provider conducts its business and provides information for inclusion in the Tender Requirements to allow:

(a) the consequences of the Transfer Regulations or compliance with the requirements relating to employees referred to in paragraph 3.1(d)(iv) on any change of Project Service Provider to be assessed; and

(b) so far as practicable, the cost of such change to the Local Authority to be minimised.

16.3 If the LEP and the Local Authority are unable to agree on any matter relating to the Draft Proposal within twenty (20) Business Days of the Local Authority' receipt of the Draft Proposal any party may refer the matter for resolution in accordance with the Dispute Resolution Procedure.

16.4 It shall be a principle of the Market Testing Proposal that, unless otherwise agreed by the parties (such agreement not to be unreasonably withheld or delayed), the allocation of risk to the Preferred Tenderer, if appointed to act as a Project Service Provider, shall be substantially in accordance with the terms of the relevant Template Project Agreement.

16.5 The Tender Requirements and form of contract set out in the Market Testing Proposal shall be used for the Market Testing.

17 Selection of Tenderers

17.1 The LEP shall be responsible for compiling the list of Prospective Tenderers.

17.2 The LEP shall be responsible for selecting the Tenderers from the list of Prospective Tenders on the basis of the following criteria:

(a) the financial standing of the Prospective Tenderers; and

(b) the technical, managerial and other relevant experience and ability of the Prospective Tenders (taking into account any relevant customer references).

17.3 The Local Authority shall have a right to object to the selection of any person as a Prospective Tenderer if such person does not (or could not reasonably be considered) to comply with any of the criteria referred to in paragraph 6.2 above.

17.4 To avoid doubt, an Excluded Person shall not be disqualified from selection as a Tenderer merely by virtue of the existence of the contractual relationship reflected in the Project Documents, Partnering Service Agreements or Supply Chain Agreements or in circumstances where its selection has been approved by the shareholders of the LEP pursuant to the terms of clause 6.2 of the Shareholders' Agreement, subject to:

(a) compliance with all Laws; and

(b) the establishment by the LEP of, and compliance with, arrangements satisfactory to the Local Authority (acting reasonably) to avoid any conflict of interest or unfair advantage. Failure by the LEP to comply with any such arrangements shall automatically lead to the disqualification of the Excluded Person and the provisions of paragraph 11 (Indemnities) shall apply.

17.5 The Local Authority shall, in its absolute discretion, have the right to veto the selection of any person as a Tenderer on the grounds that the Prospective Tenderer has committed a Prohibited Act.

17.6 The LEP shall (after consultation with the Local Authority) provide any Prospective Tenderer which is unsuccessful in being selected as a Tenderer with an appropriate explanation of the reasons behind its non-selection, if so requested by the person in question.

17.7 Where, in respect of any Market Tested Service or group of Market Tested Services or any part of any Market Tested Service, there is only one Prospective Tenderer (or the LEP intends to select only one of the Prospective Tenderers as Tenderer), the LEP shall not be entitled to proceed with the Market Testing of the same without the prior written consent of the Local Authority, such consent not to be unreasonably withheld or delayed.

18 Tendering Process

18.1 The LEP shall be responsible for managing and co-ordinating the Market Testing in an efficient and fair manner in accordance with the Market Testing Proposal (and in particular, but without limitation, the Tender Requirements) and shall procure that only Tenderers selected in accordance with this Schedule are invited to submit tenders. The LEP shall ensure that the principle of equality of information to, and treatment of, Tenderers shall apply at all times.

18.2 The LEP shall send all necessary documents and information to Tenderers (including, without limitation, the Tender Requirements) in a timely manner.

18.3 Tenders must be assessed for compliance with the Tender Requirements.

18.4 The LEP shall bear all of its own costs, fees and expenses associated with Market Testing but shall be entitled to recover such costs, fees and expenses as part of the Project Management Fees recoverable by the LEP in accordance with clause 9 (Payment for Services and financial provisions).

19 Preferred Tenderers 

19.1 Following expiry of the Tender Validity Period, the LEP shall (subject to the provisions of this paragraph) determine which Tenderer (the Preferred Tenderer) offers the Compliant Tender in respect of any Market Tested Service, group of Market Tested Services or individual part of any Market Tested Service, that represents (as the case may be) the best value for money for the Local Authority.

19.2 Immediately upon making the determination referred to in paragraph 8.1, the LEP shall supply to the Local Authority a copy of its tender evaluation together with sufficient supporting information concerning the tender evaluation to enable the Local Authority to analyse and understand the basis for the LEP's determination.

19.3 If the Local Authority do not agree with the LEP's determination in the case of any Compliant Tender, the Local Authority may, within fifteen (15) Business Days of being provided with the tender evaluation pursuant to paragraph 8.2, dispute such determination and, if the parties do not resolve such dispute within a further fifteen (15) Business Days, the dispute shall be referred for resolution in accordance with the Dispute Resolution Procedure.

20 Appointment

20.1 The LEP shall procure that all Preferred Tenderers (as agreed or determined in accordance with paragraph 8) are appointed to provide the relevant Market Tested Service or group of Market Tested Services or individual parts of any Market Tested Service (as the case may be) on the basis set out in their Compliant Tender prior to the relevant Market Testing Date.

20.2 Without prejudice to paragraph 6.7, where the LEP believes that only one Compliant Tender is likely to be submitted, or where only one Compliant Tender is likely to be submitted, the LEP shall not be entitled to proceed further with the Market Testing or (as the case may be) to appoint a Preferred Tenderer without the prior written approval of the Local Authority, such approval not to be unreasonably withheld or delayed.

20.3 The LEP shall (after consideration with the Local Authority) provide any Tenderer which is unsuccessful in being selected as a Preferred Tenderer with an appropriate explanation of the reasons behind its non-selection, if so requested by the party in question.

21 Information requirements

21.1 Without prejudice to any of the LEP's general obligations under this Agreement, including without limitation to the other provisions of this Schedule, the LEP shall:

(a) maintain a full record and audit trail of each Market Testing and make all such records (including details of all tenders received) available for inspection by the Local Authority and their authorised representatives (including, without limitation, the National Audit Office) on reasonable notice from the Local Authority;

(b) provide to the Local Authority, in a comprehensive and accurate manner, all information necessary to enable the Local Authority to review and assess all matters relating to the Market Testing;

(c) certify to the Local Authority within twenty (20) Business Days of expiry of the Tender Validity Period that:

(i) to the best of its knowledge and belief no Excluded Person intends to or will obtain any direct or indirect financial or other benefit from such appointment (other than the benefit of the contract itself);

(ii) to the best of its knowledge and belief no Excluded Person has colluded in connection with the Market Testing; and

(iii) there has been full compliance with all requirements relating to ensuring equality of information provided to, and treatment of, Tenderers.

22 Indemnities 

The LEP shall indemnify and keep the Local Authority fully indemnified at all times for and against
all claims (including any claim made by any person (including any Prospective Tenderer, Tenderer or Preferred Tenderer) that is not awarded a contract), demands or notices which may be brought or alleged or threatened against the Local Authority and from and against all Direct Losses or fines which the Local Authority may suffer or incur in relation to any such claims, demands or notices which occur as a result of or in connection with any breach of the provisions of this Schedule; save and to the extent that any such breach or claim results from any failure of the Local Authority to comply with the express provisions of this Schedule.

23 Irregularity in award of contracts

Acceptance by the LEP

23.1 Where the LEP is required by this Agreement to carry out Market Testing, for the purpose of clause 17.4 (Prohibited Acts and prohibition on corruption) it shall be an additional Prohibited Act for the LEP or any Associated Entity (or anyone acting on its behalf) to:

(a) accept or agree to accept any gift or consideration of any kind as an inducement or reward:

(i) for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of any subcontract to this Agreement; or

(ii) for showing or not showing favour or disfavour to any person in relation to any sub-contract to this Agreement,

(b) enter into any sub-contract relating to this Agreement in connection with which commission has been paid or has been agreed to be paid unless, before the sub-contract is made, particulars of any such commission and of the terms and conditions of any such agreement for the payment of such commission have been disclosed in writing to the Local Authority and they have consented to the same (in their absolute discretion),

and the provisions of clause 17.4 (Prohibited Acts and prohibition on corruption) (changed according to context) shall apply and be construed accordingly.

Offer by Tenderer

23.2 Where the LEP is required by this Agreement to carry out Market Testing and any Prospective Tenderer or Tenderer (or anyone acting on its or their behalf or any of its or their directors, officers or employees) offers or agrees to give to the LEP or any Associated Entity any gift or consideration of any kind as inducement or reward:

(a) for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of any sub-contract to this Agreement; or

(b) for showing or not showing favour or disfavour to any person in relation to any sub-contract to this Agreement,

the Local Authority may (without prejudice to any of its other rights) by notice to the LEP require the LEP to procure, as soon as practicable, the termination of that person's involvement in the Market Testing or, if discovered after the award of the relevant contract, the termination of the relevant sub-contract (and the provisions of clause 17.4 (Prohibited Acts and prohibition on corruption) shall apply and be construed accordingly).

23.3 The LEP shall notify the Local Authority of the occurrence (and details) of any Prohibited Act promptly on the LEP becoming aware of its occurrence.
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24 Purpose 

24.1 The purpose of this Part 2 is to provide an outline framework tender evaluation methodology. It is not intended to be prescriptive and detailed. Specific methodologies will be developed based on this framework for each individual market testing exercise.

25 Responsibility

25.1 The Chief Executive(as defined in the Shareholders’ Agreement) of the LEP will establish the Market Testing Project Team (including any external technical input or requirements) and take overall responsibility for the management of the tender evaluation process. He/she will ensure that due process is followed at all times and that sufficient and appropriate resources are made available to ensure that the process is completed in a timely and efficient manner ensuring that probity is achieved at all times. 
26 Context

26.1 Value for money is the essential test against which any market testing exercise is to be justified. It is essential that the evaluation methodology offers a robust, objective, transparent and equitable process against which bid submissions are evaluated and that inherent in the process is a clear and comprehensive audit trail.

27 Key requirements of the process

Value for money

27.1 Achieving Local Authority requirements, quality standards and service benchmarks is equally as important as achieving the lowest tender price. A balanced assessment of each of the criteria is to be carried out ensuring that the optimal offer is selected.

Systematic evaluation regime

27.2 All tenders must be evaluated in a consistent manner against agreed evaluation criteria. The use of a weighted matrix analysis will be the method adopted for evaluation.

Cost comparison

27.3 Total costs and not just tender price must be assessed for each tender.

28 Due diligence

28.1 As part of the evaluation process a due diligence assessment will be undertaken of the preferred tenderer to ensure that they have the capacity to comply with the requirements of the contract.

29 Evaluation methodology

29.1 The Market Testing Project Team will be responsible for ensuring a robust evaluation of all bids submitted throughout the tendering process.

Tender Evaluation Plan

29.2 A Tender Evaluation Plan will be developed and agreed which will cover the following topics:

(a) Evaluation criteria;

(b) Evaluation methodology;

(c) Evaluation process; and

(d) Evaluation timescales.

Evaluation criteria

29.3 The broad evaluation criteria for tenders will include, but not be limited to, the following:

(a) Ability to deliver the required service;

(b) Proposed quality of the service;

(c) Cost - total cost and not just tender price;

(d) Ability to meet timescales;

(e) Capacity;

(f) Financial standing; and

(g) Understanding of the principles of BSF and cultural fit with the organisations involved.

Evaluation methodology

29.4 Evaluation will be by way of a weighted matrix analysis. A scored approach will allow for each part of the bid to be considered individually, provide an objective basis for ranking tenderers and provide a comprehensive audit trail of the process.

30 Evaluation process

30.1 The evaluation process will include key stages to be completed in order that a preferred tenderer can be identified and a recommendation made to the LEP board of directors. The key stages are as set out below in this paragraph 7. 

Timescales/ Receipt of tenders

(a) Tender packages will be returned to the Chief Executive of the LEP on a date and time to be specified. The Chief Executive and Chairman (as defined in and appointed under the Shareholders’ Agreement) of the LEP or their duly authorised deputies will open them. A tender opening form will be completed which will include such information as:

(i) Date and time of opening;

(ii) Name of tenderer;

(iii) Tender price;

(iv) Any comments pertaining to the tender; and

(v) Signatures of those opening the tender.

(b) The bids will then be separated to remove pricing issues as far as is practical and issued to the respective members of the Market Testing team. In this way a qualitative evaluation can be made independent of any pricing considerations.

Initial Evaluation Scoring

(c) Following receipt and distribution of tenders the Market Testing Team will undertake an assessment of each bid and complete an initial scoring matrix for their relevant area of evaluation. The following represents critical areas of evaluation:

(i) Finance and pricing;

(ii) Education and Safety;

(iii) Legal;

(iv) Human Resources including ability to impact on local employment;

(v) Technical;

(vi) Cultural fit with the requirements of BSF and those organisations involved.

(d) Following this initial scoring a shortlist of bidders will be compiled whose submissions will then be subject to more detailed scrutiny.

Clarification of Shortlisted Tenders

(e) Where appropriate, shortlisted bidders will be invited to present their bids to the Market Testing Panel and a further period of assessment will follow. This will include a series of interviews and letters of clarification.

(f) During this period references will also be taken up for each of the shortlisted bidders and a series of site visits may also be undertaken.

(g) Following this second round evaluation initial scores will be revisited and amended if appropriate. A report will be prepared for each of the agreed areas of evaluation. These will then be combined on a summary matrix and compared on price and also against a benchmark comparison to assess value for money and affordability.

Preferred Bidder selection

30.2 Following the final evaluation and clarification process the Market Testing Panel will make a recommendation of a preferred bidder to the LEP board of directors. The Chief Executive of the LEP or his or her nominated deputy will notify the preferred bidder and all unsuccessful bidders in writing. An opportunity for a de-brief will be offered to all those expressing an interest.

Audit

30.3 A full documented audit trail will be maintained for each an every stage of the process.
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The Area

[Delineate the Area to which the LEP's activities and exclusivity relates – area in which the Local Authority has a statutory duty to provide Educational Services in respect of secondary education. This area should be the same as the area covered by the SfC.]
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Corporate Warranties by the LEP

31 Due Incorporation of the LEP and its capacity

31.1 The LEP is duly incorporated under the law of England and Wales and has the corporate power to own its assets and to carry on its business as it is now being conducted.

31.2 The LEP:

(a) has the power to enter into and to exercise its rights and perform its obligations under this Agreement and any Supply Chain Agreement and Partnering Service Agreement to which it is a party; and

(b) has taken all necessary action to authorise the execution of and the performance by it of its obligations under this Agreement and any Supply Chain Agreement and Partnering Service Agreement to which it is a party.

31.3 The LEP is not subject to any other obligation, compliance with which will or is likely to, have a material adverse effect on the ability of the LEP to perform its obligations under this Agreement, the Shareholders' Agreement or any Supply Chain Agreement or Partnering Service Agreement to which it is a party.

31.4 This Agreement, the Shareholders' Agreement and any Supply Chain Agreement and Partnering Service Agreement to which it is a party constitute or will when executed constitute legal, valid, binding and enforceable obligations on the LEP.

31.5 The copies of each Supply Chain Agreement and Partnering Service Agreement which the LEP delivers to the Local Authority will be true and complete copies of such documents.

31.6 Every Consent required by the LEP in connection with the execution, delivery, validity or enforceability of this Agreement, the Shareholders' Agreement or any Supply Chain Agreement or Partnering Service Agreement or the performance by the LEP of its obligations under this Agreement, the Shareholders' Agreement or any Supply Chain Agreement or Partnering Service Agreement has been obtained or made and is in full force and effect and there has been no fault in the observance of the conditions or restrictions (if any) imposed or, in connection with any of the same.

32 No litigation

No claim is presently being asserted and no litigation, arbitration or administrative proceeding is presently in progress or, to the best of the knowledge of the LEP, pending or threatened against the LEP or any of its assets which will or might have a material adverse effect on the ability of the LEP to perform its obligations under this Agreement, the Shareholders' Agreement or any Supply Chain Agreement or Partnering Service Agreement to which it is a party.

33 Solvency of the LEP

33.1 No proceedings or other steps have been taken and not discharged (nor, to the best of the knowledge of the LEP threatened) for its winding-up or dissolution or for the appointment of a receiver, administrative receiver, administrator, liquidator or similar officer in relation to any of the LEP's assets or revenues.

33.2 The LEP undertakes to inform the Local Authority as soon as reasonably practicable of any proposed meetings of creditors which relate to the LEP's business and which could lead to an Insolvency Event.

34 LEP Defaults

No LEP Event of Default has occurred which is continuing nor has any event or circumstance occurred or arisen which, with the giving of notice, lapse of time, determination of materiality or satisfaction of any other condition may become a LEP Event of Default.
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35 Third Party Liability Insurance 

35.1 Interest: in relation to legal liability of the Insured for all sums (including claimants' costs and expenses) whether under contract or otherwise in respect of accidental:

(a) death or bodily injury to illness or disease contracted by any person;

(b) loss of or damage to property including but not limited to any property of the Local Authority or any Local Authority Party; and/or

(c) interference to property or any easement, right of air, light, water or way or the enjoyment or use thereof by obstruction, trespass, loss of amenities, nuisance or any like cause,

in any such case happening or consequent upon a cause occurring during the Period of Insurance and arising out of or in connection with the business of the LEP.

35.2 Insured Parties:

(a) the LEP; and

(b) the Local Authority
.

35.3 Period of Insurance: from execution of this Agreement until its expiry or earlier termination.

35.4 Limit of liability: Not less than £[   ] (index linked) any one occurrence, the number of occurrences being unlimited, but in the aggregate in respect of pollution liability.

35.5 Maximum deductibles of £[   ] (index linked) each and every occurrence of property damage. Personal injury claims will be paid in full.

35.6 Cover Features and Extensions:

(a) [Cross liabilities clause];

(b) Contractual liability clause; and

(c) Worldwide excluding USA, Canada and Australia.

35.7 Principal Exclusions:

(a) Liability of any insured to its own employees;

(b) Fines, punitive or exemplary damages;

(c) Liquidated damages; 

(d) War, invasion, acts of foreign enemies, hostilities (whether declared or not), civil war, rebellion, revolution, insurrection of military or usurped power;

(e) See page, pollution or contamination unless caused by a sudden, unintended and unexpected happening; and 

(f) Nuclear risks.

Schedule  LISTNUM \l 1 SchdNumTemplate  
Deed of Accession

This is the Deed of Accession referred to in clause 17.8 of this Agreement.

This Deed dated [        ] is supplemental to the strategic partnering agreement (the Strategic Partnering Agreement) dated [          ] 200( between (1) [        ] and (2) [LEP].

Words and expressions defined in the Strategic Partnering Agreement have the same meanings when used in this Deed.

[      ] hereby agrees with each other person who is or who becomes a party to the Strategic Partnering Agreement at today’s date that with effect on and from the date of this Deed it is bound by the Strategic Partnering Agreement as a party as if it had been party originally to the Strategic Partnering Agreement in that capacity. 

[Consequential changes – to deal with e.g. Multiple Local Authority parties]

The address and details for notices of [name] for the purposes of clause 17.9 (Notices) are: [       ]

This Deed is governed by English law.

EXECUTED and DELIVERED
as a DEED by [               ]

acting by its authorised signatory
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Strategy for Change

[Copy of the SfC at the date of this Agreement to be incorporated here (or to be cross referred to as an Agreed Form Annexure.]
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36 Local Authority Default Compensation (where this Agreement has not been terminated)

36.1 If the LEP has served a Local Authority Default Notice, the Local Authority shall pay to the LEP the Local Authority Default Compensation Sum as set out in paragraph 1.2.

36.2 In relation to each New Project:

(a) which has become a Stage 1 Approved Project but in relation to which financial close of the relevant New Project has not been reached;

(b) which has not been properly rejected by the Local Authority or the SPB (as the case may be) in accordance with Schedule 3 (New Project Approval Procedure); and/or

(c) which is not to be progressed through the New Project Approval Procedure as notified in the Local Authority Default Notice,

the Local Authority Default Compensation Sum shall be an amount payable equal to the Incurred Project Management Fee in relation to such New Project less any amounts in respect of that New Project which the LEP has recovered up to the time of service of the Local Authority Default Notice with the Calculation Date being the date of the Local Authority Default Notice.

36.3 In relation to any project where the Incurred Project Management Fee in relation to that project is included in the calculation of the Local Authority Default Compensation Sum under paragraph 1.2, but that project is then subsequently progressed to financial close, then the Local Authority shall be entitled to deduct from the Project Management Fee payable on the financial close of that project, the amount of the Incurred Project Management Fee in respect of that project included in the calculation of the Local Authority Default Compensation Sum.

37 Compensation on termination of this Agreement following service of a Local Authority Termination Notice

37.1 If the LEP has served a Local Authority Termination Notice terminating this Agreement pursuant to clause 14 (Termination following a Local Authority Event of Default), the Local Authority shall pay the Local Authority Default Termination Sum as set out in paragraph 2.2.

37.2 The Local Authority Default Termination Sum shall be (subject to paragraph 2.3) a payment comprising the aggregate of the amounts set out in sub-paragraphs (a) to (c) below (with each of the amounts in sub-paragraphs (a) to (c) to be separately itemised), in relation to each of the following:

(a) the LEP Initial Set-up Costs incurred but not recovered at the date of termination of the Agreement (save to the extent any such costs are included in the amounts in sub-paragraphs (b) or (c) below);

(b) plus the Incurred Project Management Fees incurred but not recovered in respect of any projects which have received Stage 1 Approval but which have not reached financial close (save that such fees shall not include any costs in respect of a Stage 1 Submission or Stage 1 Approved Project which has been properly rejected by the SPB in accordance with Schedule 3 (New Project Approval Procedure)) with the Calculation Date being the date of the Local Authority Termination Notice;

(c) plus redundancy payments for employees of the LEP that have been or will be reasonably incurred by the LEP as a direct result of termination of this Agreement and any amounts payable to the Supply Chain Members under and in accordance with the Project Documents as a direct result of such termination.

37.3 In relation to any project where the Incurred Project Management Fee in relation to that project is included in the calculation of the Local Authority Default Termination Sum under paragraph 2.2, but that project is progressed to financial close, then the Local Authority shall be entitled to deduct from the Project Management Fee payable on the financial close of that project, the amount of the Incurred Project Management Fee in respect of that project included in the calculation of the Local Authority Default Termination Sum.

38 Payment and interest

38.1 In respect of the payments to be made pursuant to this Schedule, as soon as practicable after, and in any event within twenty (20) Business Days of, the date on which the Agreement is terminated or the date on which the Local Authority Default Notice is served (the Invoice Date), the LEP shall give to Local Authority an invoice for the relevant termination or compensation sum and sufficient supporting evidence, reasonably satisfactory to the Local Authority, justifying the amount of the relevant termination or compensation sum including a breakdown of each of the individual elements of such sum.

38.2 The Local Authority shall pay to the LEP:

(a) the relevant termination or compensation sum within forty (40) Business Days of the Invoice Date; and

(b) interest on the relevant termination or compensation sum (or any part of such sum that remains outstanding) from the date on which the Agreement is terminated or the date on which the Local Authority Default Notice is served until the date of payment:

(i) at LIBOR for the period from (but excluding) the date on which the Agreement is terminated or the date on which the Local Authority Default Notice is served to (and including) the date which is forty (40) Business Days after the Invoice Date; and

(ii) thereafter, at the Default Interest Rate.

39 Exclusivity of remedy

The compensation payable under paragraph 2 of this Schedule shall be the sole remedy of the LEP against the Local Authority in connection with the termination of this Agreement but shall be without prejudice to any antecedent claims which either party may have against the other pursuant to the terms of this Agreement.

Schedule  LISTNUM \l 1 SchdNumTemplate  
Local Authority’s Partnering Requirements and related matters

40 Scope of Partnering Services required by the Local Authority

40.1 The Local Authority requires Partnering Services from the LEP to enable the Local Authority to deliver its objectives in relation to the BSF Programme in the Area (the Local BSF Programme) and its wider objectives (if relevant) in relation to any Additional Services detailed. The Partnering Services fall into three categories:

(a) Delivery Services;

(b) Educational Support Services; and

(c) Additional Services (if any).

40.2 The means of payment by the Local Authority for each category of Partnering Service is outlined in this Schedule and more particularly described in clause 9 (Payment for services and financial provisions).

41 Delivery Services

41.1 The Local Authority's requirement is for the LEP to provide the Delivery Services comprising:

(a) delivery of the Sample Schools; and 

(b) development and delivery of the remainder of the Local BSF Programme,

as detailed in Part A of Schedule 12 (LEP Partnering Proposals).

41.2 The outcome of the Delivery Services shall be:

(a) the development of New Projects that meet the requirements of the SFC and are approved by the Local Authority under the New Project Approval Procedure, with a supply chain in place to deliver each Approved Project; and

(b) the smooth, timely and efficient delivery of Approved Projects and the ongoing management of the supply chain to deliver high quality Project Services to maximise the impact on curriculum delivery and the management of changes at school level to match changes in education policies and strategies over time.

41.3 Payment for Delivery Services shall be:

(a) in relation to the delivery of the Sample Schools, recovery by the LEP of the LEP Initial Set-up Costs pursuant to clause 9.2 (Recovery of LEP Initial Set-up Costs); and

(b) in relation to the delivery of the remainder of the Local BSF Programme, by way of payment to the LEP of the Project Management Fee for each New Project in accordance with clause 9 (Payment for services and financial provisions).

42 Educational Support Services

42.1 The Local Authority's requirement is for assistance and support to the Local Authority through the provision of Educational Support Services as detailed in Part B of Schedule 12 (LEP Partnering Proposals).

42.2 Payment for Educational Support Services shall be at the rates specified in Part B of Schedule 12 (LEP Partnering Proposals) subject to review and adjustment in accordance with clause 9.4 (Payment rates for services).

43 Additional Services

43.1 The Local Authority's requirement is for the provision to the Local Authority of the Additional Services (if any) as detailed in Part C of Schedule 12 (LEP Partnering Proposals).

43.2 Payment for Additional Services shall be at the rates specified in Part C of Schedule 12 (LEP Partnering Proposals) and subject to review and adjustment in accordance with clause 9.4 (Payment rates for services).

44 BSF Expertise Requirements of the LEP in relation to the provision of Partnering Services

44.1 As part of the effective provision of the Partnering Services the Local Authority's requirement is for the LEP to demonstrate that it meets or exceeds, in relation to the development of New Projects, the BSF Expertise Requirements (as detailed in Part D of Schedule 12 (LEP Partnering Proposals) (the BSF Expertise Requirements) and the BSF Expertise Requirements shall form part of the Partnering Services.

45 Value for money, KPIs and CPTs

45.1 The Local Authority's requirement is for the LEP to deliver value for money, continuous improvement and to meet or exceed the Key Performance Indicators and the Collective Partnership Targets as follows:

(a) continuous improvement through the agreement and implementation of the Continuous Improvement Plan;

(b) Collective Partnership Targets as set out in part 1 of Schedule 14;

(c) Key Performance Indicators, as set out in part 2 of Schedule 14; and 

(d) value for money in relation to New Projects in accordance with clause 8 (New Projects, New Project Approval Procedure and Project Agreement Changes) and the New Project Approval Procedure.

46 LEP costs that are not specifically reimbursable 

46.1 Certain LEP costs in relation to the LEP's obligations under this Agreement and the provisions of the Partnering Services shall be calculated and recoverable in accordance with clause 9 and the provisions of this Schedule. 
46.2 Any costs of the LEP or its supply chain that are not calculated and recoverable as identified in paragraph 7.1 including:

(a) in relation to the BSF Expertise Requirements; and/or

(b) in relation to the LEP's obligations under this Agreement including obligations to monitor performance, collect data and report,

are an integral part of the LEP's overall service delivery and shall not be subject to any specific or additional payments.

47 Governance arrangements and partnering

47.1 The Local Authority requires the LEP to be a strategic partner to work effectively and efficiently with the Local Authority and the LEP Business Plan shall set out details of the governance arrangements for the LEP both at LEP board level and at an operational level including the LEP General Manager and delivery of New Projects in accordance with the New Project Approval Procedure and Schedule 12 (LEP Partnering Proposals).

48 Local Authority to assist and to cooperate with the LEP

48.1 The Local Authority shall use its reasonable endeavours to cooperate with the LEP in relation to any matters in the New Project Approval Procedure and Schedule 12 (LEP Partnering Proposals) in relation to which the Local Authority has specifically agreed to provide support or assistance and within the timescales (if any) specified in relation to such matters.

49 Amendments to the LEP Partnering Proposals and Key Service Providers

49.1 No material amendment shall be made to the LEP Partnering Proposals without the prior written consent of the Local Authority such consent not to be unreasonably withheld as delayed.

49.2 The organisations and/or individuals named in the table below have been agreed as being "Key Service Providers":

	Organisation or individual

	Brief description or relevant services (cross referenced where appropriate with the LEP Partnering Proposals)

	[LEP to agree with Local Authority]
	


(a) No change shall be made to any Key Service Provider without the prior written consent of the Local Authority (such consent not to be unreasonably withheld or delayed).

(b) Consent may be withheld by the Local Authority in relation to sub-paragraph (a) in circumstances where the Local Authority reasonably considers that a proposed replacement Key Service Provider does not have equivalent or better capacity and capability to provide the relevant services. 
(c) Any replacement Key Service Provider shall be subject to a six month probationary period running from the date of consent to that replacement by the Local Authority. If at the end of that period the Local Authority reasonably considers that the replacement Key Service Provider has not demonstrated the equivalent or better capacity to provide the relevant services than the Key Service Provider it/he has replaced then the Local Authority may give notice to the LEP requiring the LEP to then replace the Key Service Provider with a different service provider (who is not associated with the Key Service Provider being replaced) and the provisions of this paragraph 10.3 shall be repeated. The provisions in this sub-paragraph (c) shall be without prejudice to the other rights and remedies of the Local Authority under this Agreement.

(d) If no replacement Key Service Provider has been appointed within one month of any Local Authority's notice under sub-paragraph (c) (or such longer period as may be agreed between the parties) then the Local Authority may give written notice to the LEP suspending any New Projects in development with which the Local Authority reasonably considers the Key Service Provider or replacement to have a material role (a Suspended Project) pending resolution of the service provision to the reasonable satisfaction of the Local Authority. If there has been no resolution within two months of any suspension any current Stage 1 Submission or Stage 2 Submission in relation to a Suspended Project may be deemed by the Local Authority to be properly rejected by the Local Authority in which case the provisions of paragraph 4.6 of Schedule 3 shall be deemed to apply (with appropriate changes).

Schedule  LISTNUM \l 1 SchdNumTemplate  
LEP Partnering Proposals

NB: Schedule 11 (Local Authority Partnering Requirements and related matters) and this Schedule 12 replace the former Schedule 12 (Partnering Services Specification) (January 2008)

This Schedule comprises the following Parts:

Part A: Delivery Services

Part B: Educational Support Services

Part C: Additional Services

Part D: BSF Expertise Requirements

Note: Bidders are expected to take this template format and work with it to produce a document which will comprise Schedule 12 as the "LEP Partnering Proposals". The Bidder's document should follow the headings and requirements in this template.

Part A: Delivery Services [template]

50 Overview

50.1 Sample Schools:

(a) financial close in relation to the Sample Schools will be reached by the date that this Agreement is entered into; and

(b) the procedures for the management of the delivery of the Sample Schools for both the construction and operational phases are set out in the Agreed Form Sample Schools Mobilisation Plan
.

50.2 Delivery of the remainder of the Local BSF Programme:

(a) The following anticipated New Projects are covered by an existing OBC approval for the Wave (with those New Projects being referred to as OBC Approved New Projects):

[insert details
]

These New Projects will be the subject to the Local Authority obtaining a Stage Zero approval from PfS.

(b) Other New Projects for the completion of the remainder of the Local BSF Programme are identified in the SFC
 (which shall be subject to one or more additional OBC approvals). Those other New Projects are referred to as OBC Unapproved New Projects.

50.3 The LEP Partnering Proposals shall identify how the LEP will work with the Local Authority to take forward New Projects to deliver the Local BSF Programme through the New Project Approval Procedure identifying:

(a) who will do what (LEP, Partnering Services Providers, supply chain and the Local Authority) and any Key Service Providers (see paragraph 10 of Schedule 11);

(b) key dates and milestones;

(c) outputs for material stages in the procedure;

(d) what will be done differently (if anything) in relation to the New Projects when compared to the various activities that were undertaken in order to develop the Sample Schools (given, for example, the LEP will then have exclusivity and greater access to stakeholders than in the procurement phase);

(e) any costs that would be outside of the scope of the Project Management Fee for a New Project and which the LEP or a Supply Chain Member would then expect to recover on the basis that the work to be undertaken would be either (a) an Educational Support Service or (b) an Additional Service;

(f) input required from the Local Authority (which, subject to agreement by the Local Authority shall then become obligations of the Local Authority to provide support and assistance to the LEP in accordance with paragraph 9.1 of Schedule 11 (Local Authority’s Partnering Requirements and related matters).

50.4 The LEP Partnering Proposals shall cover the matters detailed in this Schedule 12 and other matters relevant to effective partnership working and delivery of the Local BSF Programme as the LEP and the Local Authority may agree.

50.5 The LEP Partnering Proposals shall include detailed proposals in relation to the next New Projects anticipated in the Local BSF Programme with outline details for later waves/projects.

50.6 The PfS website includes guidance notes and requirements for the key activities and documentation which must be completed as part of the DCSF and PfS funding approvals process for:

(a) an OBC in relation to a new wave of BSF investment;

(b) a Stage Zero, which applies in circumstances where the Local Authority’s OBC for the wave of BSF investment has previously been approved by the DCSF and PfS; and

(c) a FBC for any New Project which was previously been the subject of an OBC approval or a Stage Zero approval,

and these requirements must be covered in the LEP Partnering Proposals with relevant methodology, responsibilities and resourcing set out in the LEP Partnering Proposals.

50.7 In preparing and agreeing Part B of the LEP Partnering Proposals the Local Authority and the Bidders should have regard to the guidance documents published from time to time on the PfS website under the headings “Strategy for Change (SFC) guidance” “Outline Business Case (OBC) guidance for a Stage Zero" and “Final Business Case (FBC) guidance” in order to ensure that there is complete integration between the processes, procedures and the respective roles and responsibilities of the Local Authority and the LEP in developing New Projects and the funding approvals which the Local Authority is required to comply with in relation to a New Project.

50.8 Furthermore, in the event that the Local Authority appears in more than one wave of BSF investment, then the SFC attached at Schedule 9 to this Agreement will relate to the current wave of BSF investment. The Local Authority will be required to produce a new SFC for each subsequent wave of BSF investment. The SFC attached at Schedule 9 to this Agreement and any SFC for a subsequent wave of BSF investment should be periodically reviewed and if appropriate undated accordingly.

50.9 The LEP’s role in assisting and supporting the Local Authority in reviewing and updating its SFC and/or producing a new SFC for a subsequent wave of BSF investment should be developed by the Local Authority and the Bidders through the dialogue process and can form part of the Educational Support Services detailed in Part B of this Schedule 12.

[Note: for bid purposes the Bidders may also be required to provide material examples (within any specified page limits) of relevant experience from other projects that will inform the Local Authority as to the capability of the prospective LEP and its supply chain to deliver effectively the subsequent New Projects beyond just the Sample Schools. Such examples should be included in the LEP Partnering Proposals at bid stage in e.g. "case study/example" boxes or e.g. italics text which clearly differentiates the examples from the core text of the draft LEP Partnering Proposals.]

51 OBC/Stage Zero

51.1 Prior to commencing its procurement of a LEP Partner, the Local Authority will have carried out a detailed analysis of the activities that it will continue to retain responsibility for in relation to a New Project. This will be supported by a resource plan. It is expected that, in dialogue, this will be reviewed by the Local Authority and the Bidders in order to ensure that there is a seamless transition between the funding approvals process and the subsequent Stage 1 and Stage 2 process pursuant to the New Project Approval Procedure which should be fully captured in the LEP’s Partnering Proposals. A key element of these interfaces will be the extent to which activities which are properly scoped and undertaken for an application for a Stage Zero or OBC approval can be used as part of the Stage 1 and/or Stage 2 submission for the New Project.

51.2 OBC/Stage Zero requirements – detail from the compliance matrix attached at Appendix 1 to this Schedule 12 and the PFS OBC/Stage Zero templates and guidance. E.g. title, surveys and affordability. Division between the LEP and the LA as to who does what and timing to be set out.

51.3 Input, if/as appropriate, in formulating the content of the New Project Request to be made by the Local Authority.

51.4 Specify costings: what work will be subsumed in the Project Management Fee?

52 New Project Request from the Local Authority

52.1 Once OBC/Stage Zero approval has been obtained for the relevant New Project then the Local Authority shall issue a New Project Request to the LEP in accordance with the New Project Approval Procedure. 

52.2 Template of a New Project Request to be agreed by the Local Authority and the LEP prior to the date of this Agreement so that (within reason) all material requirements and information is provided to the LEP to enable the LEP to then make a Stage 1 Submission. Content to include:

(a) the Target Cost for the New Project;

(b) the Local Authority Requirements (including facilities and services output specification and ICT output specification that meets curriculum requirements etc and design brief);

(c) a time period for the submission of a Stage 1 Submission (which should not exceed three months) and a Stage 2 Submission (which should not exceed six months) (if possible, agreed with the LEP) with the ability to terminate the Schedule 3 procedure if those milestones (or longstop) are not hit or other material breaches of the LEP Partnering Proposal obligations in relation to which the LEP would carry cost risks;

(d) [other matters – Local Authority and LEP to consider].

52.3 The LEP Partnering Proposals to include milestone maximum time periods for the LEP to make a Stage 1 Submission following receipt of a New Project Request and thereafter, to reach Stage 2 Approval and financial close for the relevant New Project.

53 Stage 1 Submission by the LEP
 

53.1 Following receipt by the LEP of a New Project Request, the LEP shall respond in accordance with paragraph 2.7 of Schedule 3 as to whether it intends to submit a Stage 1 Submission. If the LEP confirms that it is to make a Stage 1 Submission then the LEP will work diligently so as to submit the Stage 1 Submission within the time periods set out in the LEP Partnering Proposals (see paragraph 4.4). 

53.2 The LEP Partnering Proposals to include a table setting out the content requirements for a Stage 1 Submission and setting out clearly how the required information will be collated (e.g. responsibility, time periods and any other salient information).

53.3 LEP Partnering Proposals to include confirmation that the cost of the work to be undertaken in relation to Stage 1 Submission shall be borne by the relevant Partnering Service Providers identified and recovered as part of the Project Management Fee for the New Project unless expressly stated otherwise and agreed with the Local Authority. Where any costs are to be borne by the LEP, these are costed into the LEP Business Plan with details of working capital cover and recovery arrangements. 

53.4 Subject to paragraph 3.2, timings for the preparation and submission of the Stage 1 Submission to be agreed and set out.

53.5 Once a Stage 1 Submission has been made by the LEP the provisions of paragraph 3.4 of the New Project Approval Procedure will apply.

54 Stage 2 Submission and approval 

54.1 LEP Partnering Proposals to set out the process from receipt of a Stage 1 Approval to the submission of the Stage 2 Submission including time periods. 

54.2 LEP Partnering Proposals to include a table setting out the content requirements for a Stage 2 Submission and the equivalent details to paragraph 4.2 above.

54.3 LEP Partnering Proposals to include overall timings and longstop dates including, for example, submission of derogations and funder TA work and credit approvals.

54.4 LEP Partnering Proposals to include how the activities of the LEP will interface with the Local Authority FBC timing and requirements.

55 Planning and any other conditions precedent to financial close

55.1 Identify if full planning is to be obtained by the LEP pre/post Stage 2 Approval. Method and respective obligations to be set out in the LEP Partnering Proposals. 

55.2 Any conditions precedent to financial close to be identified with the LEP Partnering Proposals setting out how they will be discharged.

56 Financial close

56.1 LEP Partnering Proposals to include a list of all the documentation to be entered into at financial close identifying the extent to which documents used on the Sample Schools will be reused.

56.2 LEP Partnering Proposals to include full methodology explaining the extent to which a Stage 2 Submission will be subject to further development in the period leading up to financial close.

56.3 Dates/long-stop post Stage 2.

56.4 LEP to manage process with supply chain and funders.

56.5 Provision of CD bible in an agreed/ accessible format to the Local Authority.

57 Construction phase for the New Project

57.1 LEP Partnering Proposals to include mobilisation plan for each New Project:

(a) Key milestones; 

(b) Project manual for LA/ school of what and when;

(c) Design reviews;

(d) LEP single point of contact;

(e) Decant;

(f) Management by LEP of management services to PFIs;

(g) Other key information on the mobilisation of the New Project through the construction phase to service commencement.

58 Operational phase for the New Project

58.1 LEP Partnering Proposals to include.

(a) KPI and performance data collection;

(b) market testing; 

(c) ICT helpdesk / integration with FM;

(d) dealing with changes;

(e) support to schools on change management/ CPD; and

(f) other key information on the mobilisation of the New Project in the service delivery phase.

59 Collective Partnership Targets

59.1 With reference to Part 1 (Collective Partnerships Targets) of Schedule 14, the LEP Partnering Proposals should set out:

(a) how the LEP will work with the Local Authority to ensure that the Collective Partnership Targets can be met within the timeframes indicated; and

(b) how the LEP will communicate its performance results in relation to the Collective Partnership Targets to local stakeholders.

60 Benchmarking and market testing

60.1 This section on Benchmarking and Market Testing should be in respect of (a) new build projects; and (b) refurbishment projects.

60.2 Irrespective of which route is followed to prove value for money of proposals:

(a) as part of the Stage 1 Submission and the Stage 2 Submission, the LEP must submit:

(i) Proforma 3a (Summary Whole Life Cost proforma for PFI and Design and Build Schools);

(ii) In the event that the New Project is a PFI School, Proforma 2.1 (PFI Set Up Cost Analysis), Proforma 2.2 (Summary of Financing Terms) and Proforma 5 (PFI Financial Model Sensitivities); and

(iii) Proforma 4 (ICT Cost Summary), Proforma 4.1 (Detailed School ICT Capital Costs) and Proforma 4.2 (Detailed School ICT Ongoing Costs); and

(b) As part of the Stage 2 Submission, Proforma 3b (Summary Whole Life Cost proforma for PFI and Design and Build Schools); Proforma 3.1 (School Level Capital Cost proforma for PFI and Design and Build Schools); Proforma 3.1.1 (Block Level Capital Cost – proforma for PFI and Design and Build Schools); Proforma 3.2 (F&E Cost proforma for PFI and Design and Build Schools); Proforma 3.3 (Lifecycle Cost proforma for PFI and Design and Build Schools), Proforma 3.3.1 (Lifecycle Costing Assumptions) and Proforma 3.4 (FM Cost proforma)

all of which can be found at http://www.partnershipsforschools.org.uk.

60.3 The LEP Partnering Proposals must include detailed proposals on how value for money will be demonstrated in relation to proposals for New Projects including in relation to the Market Testing Procedure set out in Schedule 4.

60.4 The LEP Partnering Proposals to state whether the LEP intends to:

(a) market test the first New Project to be an Approved Project and reach financial close where the Stage 1 Approval for that project was received after the fifth anniversary of the date of the SPA (in accordance with clause 8.4); or

(b) market test the Services at more regular intervals.
If the second option is to be pursued it should be made clear at what intervals the Services are to be market tested. Different intervals may be adopted for different Services and the LEP Partnering Proposals must indicate which Services are to be grouped together and detail the frequency at which Services are to be market tested (NB the SPA specifies the minimum frequency at which Services are to be market tested). 

60.5 The LEP Partnering Proposals to detail how the LEP will approach the market testing of the LEP's PFI SPVs or supply chain members.

60.6 To the extent that benchmarking is required under the SPA or proposals for New Projects between market testing dates, the LEP Partnering Proposals must detail how:

(a) data will be gathered; 

(b) all the available data and the PfS Benchmark Target Ranges will be analysed to demonstrate the value for money of New Projects and of proposed and existing maintenance and repair arrangements; and 


(c) how they will evidence value for money should proposal data fall outside the Benchmark Target Ranges.

60.7 The LEP Partnering Proposals must specifically confirm agreement to the principles and procedure described in Volume 1, Section Q (Benchmarking Procedure for Demonstrating the Value for Money of Non-Sample Schools) of the IPD, and include a commitment from the Bidder/LEP to commit to co-operating with PfS in maintaining the currency and quality of the information collated and stored in the national database for benchmarking purposes. 
60.8 The LEP Partnering Proposals must include the LEP's express acceptance of the need for performance benchmarking, and detail how the LEP would support PfS in ensuring that best practice is shared across the BSF Programme. 

60.9 The LEP Partnering Proposals should describe how the LEP will handle situations (e.g. large scale refurbishment schemes, managed ICT Services, etc) where benchmarking is not a feasible route and market testing may be a more practicable alternative as discussed in Part 3 of the benchmarking paper set out in Volume 1, Section Q (Benchmarking Procedure for Demonstrating the Value for Money of Non-Sample Schools) of the IPD. 

Performance Monitoring
60.10 The LEP Partnering Proposals must include detailed proposals of how the performance of each of the Partnering Services will be monitored and measured in accordance with paragraph 6.6 (Annual Review, performance monitoring and Track Record Test).

60.11 The LEP Partnering Proposals must also describe how shortfalls in performance will be promptly and effectively addressed.

61 Interface issues

61.1 The LEP Partnership Proposals to include the LEP's approach to identifying all of the interface issues in relation to each New Project. This should include a commitment to complete the questions set out in the BSF Interface Issues Paper.

62 LEP Design Methodology 

62.1 Given the importance of the effective delivery of New Projects beyond the Sample Schools, The LEP Partnering Proposals should include a LEP Design Methodology (as part of the main body of the LEP Partnering Proposals or as a separate document with appropriate cross references back to the LEP Partnering Proposals and vice versa) which will tie into and form part of the LEP Partnering Proposals. The LEP Design Methodology should cover the matters in this paragraph 13 and should set out where there are any aspects of the Bidder's approach on the Sample Schools on design that would not be carried forward to future New Projects (and, where that is the case, the LEP Design Methodology should clearly set out how such matters would be addressed in practice to ensure the effective delivery of the future New Projects). 
62.2 The LEP Design Methodology must cover:
(a) Overall design philosophy. The LEP's design philosophy demonstrating how the overarching design quality standards required by the Local Authority and the individual needs of each school will be incorporated, with reference to how this has affected the design proposals for the Sample Schools.
(b) Selection of Design Teams. Details of how the LEP will ensure that the design team selected for a New Project is the most appropriate team for that particular type of project. In doing this, Bidders will need to explain how they will make the trade-off between long-term repeat working with the same design team driving the Continuous Improvement Plan and maintaining sufficient flexibility to enable the best qualified design team to be selected for a New Project.

(c) Securing High Quality Design Standards. 

(i) Bidders are required to demonstrate how they have achieved high quality design standards in the Sample Schools and how they intend to maintain this quality for New Projects through their supply chain relationships. In particular, Bidders should address the scenario where the relevant school and/or the Local Authority finds the designs for a New Project are not of a sufficiently high quality – how would Bidders respond to such a scenario in order to meet the relevant school’s or the Local Authority’s requirements?

(ii) Bidders are required to provide an explanation as to how quality will be managed and assured throughout the design process for each school, including:

(A) a detailed quality plan; and

(B) the proposed specifications to be adopted.

(d) Design resource over phases. As projects are likely to be undertaken in phases, with overlapping design requirements, Bidders are to provide details of how they are going to manage these peaks in resource demands whilst maintaining design quality in the context of the Local BSF Programme.

Consultation and Engagement

62.3 The LEP Design Methodology must include:

(a) details of how the Bidder will develop the brief for New Projects, within [insert reference] of the Output Specification, to ensure the specific needs of the school and the Local Authority are achieved within the scope of works and services envisaged; 

(b) to the extent the LEP is required to consult with end users, how the Bidder proposes that this process will be managed to ensure that their views are taken into account in scoping New Projects;

(c) proposals for how the following stakeholder groups will be consulted, and their views taken into account in scoping, designing and delivering New Projects:

(i) the users of each school in the Local BSF Programme (including, but not limited to, the head teacher, teaching and non-teaching staff, representatives of the governing bodies, parents and pupils); 
(ii) Local Authority representatives and any relevant community user groups; and

(iii) other stakeholders (including, but not limited to, Learning Skills Council, Children’s Trusts, Children’s Services [Local Authority to insert others]);

(d) details of how the guidance issued by CABE ‘Being involved in School Design’ (September 2004) and the stakeholder representation recommended in the ‘Design Quality Indicators for Schools’ issued by the DfES and the Construction Industry Council in December 2005 is factored into the development of the Sample Schools and will be factored into the development of future New Projects.

62.4 Bidders must demonstrate how they will apply the skills, experience and expertise available within and outside their consortia to ensure that all schools within the Local BSF Programme are designed to have a transformational impact on educational achievement. In particular, Bidders should show evidence of:

(a) creative thinking and innovation in terms of how each school can be designed, built and adapted in future to suit the organisation and learning styles preferred by the relevant school;

(b) specifically how Bidders envisage that design will improve education standards (this is expected to demonstrate how the uniqueness, innovation and quality of the proposals add value beyond just meeting minimum accommodation requirements);

(c) how the building design and integrated technology can expand the opportunities, in both new and remodelled buildings:

(i) for more personalised learning within and outside school; 
(ii) for flexibility to suit a range of teaching and learning styles in the future both within the school and in association with other schools; and

(iii) for more efficient school administration and building control systems;

(d) knowledge of best practice and innovative designs in education in this country and abroad particularly with reference to:

(i) designing to suit inclusion and community use;

(ii) the design implications of different types of curriculum and organisation; and 

(iii) innovative and effective use of ICT in teaching, learning and administration,

(e) as well as the capacity for such knowledge to be incorporated into the design of schools in the Local BSF Programme and to be translated for the benefit of the Local BSF Programme. 

62.5 Bidders should explain in detail how they intend to manage the conflicting interests of design quality, affordability and deliverability.

62.6 The LEP Design Methodology must include details of how the LEP would management each design including:

(a) the approach to resolving technical queries;

(b) the design integration process; 

(c) liaison with statutory authorities; and

(d) how key personnel will be involved.

62.7 The LEP Design Methodology should describe how the LEP's designs, construction and operations comply with the relevant requirements of the Disability Discrimination Act 1995 (DDA) and the Special Education Needs Act 2001 (SENDA), as specified in the DDA Code of Practice for School and Disabilities Rights of Practice for Schools. The LEP Design Methodology should cover the following topics as a minimum: 

(a) inclusion policy and mission statement;

(b) inclusion policy - design and construction; and

(c) inclusion policy - operations and maintenance.

62.8 The LEP Design Methodology must include details of at least [two] reference sites, which can be visited to demonstrate the design standards to be achieved, where key elements of the design and/or specification proposed for both Sample Schools and New Projects have been used or installed by significant members of the Bidder’s supply chain.

Part B: Educational Support Services

The table below identifies various matters where the Local Authority may request Educational Support Services from the LEP. The table should be completed with details of the organisations/ individuals (including any Key Service Providers) who would provide the relevant services if requested with cross reference to the Appendix 9 in the LEP Business Plan for each Partnering Service Provider. Where a definite requirement is identified by the Local Authority prior to this Agreement being entered into then the LEP and the Local Authority should identify which Educational Support Services are to be included in the cost of delivery the New Project i.e. as part of the Project Management Fee (to the extent the services relate to a New Project and which ones will be charged separately on an "as used" basis). In either case any Educational Support Services identified at the outset should be integrated into the procedure and key steps in developing a New Project but be clearly identified as Educational Support Services.

	63 
	Corporate and educational vision

	63.1 
	Review, develop and agree the local educational vision and strategy.

	
	

	63.2 
	Review and establish links with wider corporate agenda and community strategy.

	
	

	63.3 
	Review, establish and agree partnership targets in line with educational vision and strategy.

	
	

	64 
	Evaluation of current condition

	64.1 
	Assessment of current educational standards across the Area compared nationally and with statistical neighbours, and versus targets for the school/Area.

	
	

	64.2 
	Assessment of current links of schools with wider community versus targets/plans for the Area.

	
	

	64.3 
	Assessment of what educational improvements and/or facilities area required in each school.

	
	

	65 
	LA and area vision and strategy, plus individual school development/improvement plans

	65.1 
	Demographics, capacity planning and school organisation.

	
	

	65.2 
	Developing plans for implementing national and local policies and developments as they impact on learning/teaching and the curriculum, including for 14-19 year olds.

	
	

	65.3 
	Developing ICT strategy.

	
	

	65.4 
	Developing plans for specialist schools.

	
	

	65.5 
	Developing plans for greater inclusion.

	
	

	65.6 
	Developing plans for integrated children’s services/Children’s Trust (in line with the Children Act 2004) and for extended schools, so enabling greater community use and greater social inclusion.

	
	

	65.7 
	Developing plans for Academies.

	
	

	66 
	Implementation Programme

	66.1 
	Ensure school reorganisations/relocations are identified and any statutory processes are carried out.

	
	

	66.2 
	Prioritisation and phasing of schools projects over 5-10 year horizon.

	
	

	66.3 
	Review of capacity to deliver – public and private sector.

	
	

	66.4 
	Design Quality: 

(a) Ensuring a 21st century learning environment, involving school staff, pupils, parents and the community in the design process.

(b) Ensuring delivery of ICT Strategy in Schools.

(c) Build Quality.

(d) Long term maintenance.

	
	[The Local Authority would expect these matters to be addressed in relation to New Projects as part of the Delivery Services.]

	66.5 
	Reviewing all funding available and ensuring programme is affordable and sustainable.

	
	[The Local Authority would expect these matters to be addressed in relation to New Projects as part of the Delivery Services.]

	66.6 
	Identify the specific elements to be funded through BSF and join-up funding streams to support extended schools and greater community use, as well as integrated children’s services in and around schools.

	
	

	66.7 
	Minimising disruption to teaching as building programme unfolds, and providing training/support to headteachers and other managers in maintaining/improving educational achievement through the transition.

	
	[The Local Authority would expect these matters to be addressed in relation to New Projects as part of the Delivery Services.]

	66.8 
	Establish effective mechanisms for engaging the full range of stakeholders, including pupils and parents, throughout the project.

	
	[The Local Authority would expect these matters to be addressed in relation to New Projects as part of the Delivery Services.]

	66.9 
	Ensuring curriculum needs are met, including for 14-19 education and the specialisms identified for each school.

	
	

	66.10 
	Ensuring needs of Special Schools and SEN inclusion are met across the LA, including, where appropriate, that the benefits of co-location of special schools are realised.

	
	

	66.11 
	Ensuring the requirements of integrated children’s services and extended schools are met.

	
	

	66.12 
	Ensuring requirements for social inclusion at each mainstream school are met, particularly for improving attendance, behaviour and health and safety.

	
	

	66.13 
	Ensuring workforce remodelling requirements are met and that CPD programmes will enable schools to deliver the education vision and strategy, and maximise use of the new school designs and facilities.

	
	

	66.14 
	Confirming requirements for projects to be taken forward as New Projects in next phase of BSF investment.

	
	[Note: this should largely be covered at the OBC/Stage O and New Project Request Stage in paragraphs 2 and 3 of Part A on Delivery Services.]

	67 
	[Other "Educational Support Services"]

	
	[LA to consider at a local level based on resources and skills audit]


Part C: Additional Services

[Details to be added on project specific basis depending on the Additional Services required – e.g. link up with regeneration, leisure or other Local Authority services]

[Part [  ] of this Schedule 12]

Part D: BSF Expertise Requirements

This Part D comprises the Local Authority's Requirements in relation to BSF expertise.

In relation to each numbered item in the table, the box beneath specifies which organisations or individuals will provide the relevant expertise and how that will (where relevant) feed into the Part A and Part B aspects of the LEP Partnering Proposals. The responses also identify any Key Service Providers. The LEP confirms that the costs of providing the necessary BSF expertise are to be included in the Project Management Fee for the relevant New Project unless specifically stated otherwise.

For bidding purposes the LEP Partnering Proposals in relation to this Part D should provide examples against each numbered item prefaced by "Example" of where the same or similar expertise has been inputted by the organisations and individuals identified on other BSF or equivalent projects and the difference that expertise has made. Where the LEP believes that the matter in question is the Local Authority's issue to resource, the LEP Partnering Proposals should clearly state this so that there is clarity between the partners. The onus is on the LEP to identify which items are simply an integral part of delivering a New Project (rather than an "extra") but equally where, through value added expertise extra benefit could be delivered to the Local Authority (either included in the Project Management Fee or part of the Delivery Services or at an extra specified cost).

	68 
	Working with the Local Authority and the SPB

	68.1 
	Build relationships with and work closely with local stakeholders, including school governing bodies, head teachers, school staff, unions, pupils, parents, Dioceses, Local Learning and Skills Council (LLSC), Connexions, Local Strategic Partnerships (LSP), health, local businesses and the wider community etc. in order to ensure ownership and support for the Education Vision and Strategy for BSF.

	
	

	68.2 
	Be aware of and understand the local Community Strategy and the Local Authority’s corporate vision and strategy.

	
	

	68.3 
	Be aware of and understand the Local Authority’s educational vision and strategy for BSF, and how this fits into the local community strategy and the Local Authority’s Corporate vision and strategy.



	
	

	68.4 
	Be aware of and understand each school’s development/improvement plan.



	
	

	68.5 
	Be aware of and understand how secondary education and schools can contribute to delivering integrated children’s services, community education/services, leisure services and regeneration in an area.



	
	

	68.6 
	Be familiar with national and local policies on secondary education, major Local Authority strategic documents, local needs, targets, timeframes, the latest version of the SFC/SBC and relevant CPA reports for the Local Authority, plus OFSTED reports for the Local Authority and schools in the Area.



	
	

	68.7 
	Be aware of and understand the different collaborative arrangements between schools in the Local Authority and how they impact on school organisation and school design.



	
	

	69 
	Learning and teaching curriculum

	69.1 
	Be familiar with all major national and local policy initiatives as they impact on the curriculum, including the 14-19 Agenda.



	
	

	69.2 
	Be aware of, understand and anticipate the long-term implications of future changes in curriculum, learning styles, examination approaches and pastoral care arrangements and how this then impacts on buildings, FF&E and ICT.



	
	

	69.3 
	Be familiar with the range of preferred learning styles and their implications for flexibility in teaching spaces, including direct teaching, individualised learning, small group work, resource and research based learning.



	
	

	69.4 
	Be aware of and understand the impact of the layout of schools’ specialist facilities on the ease and safety of pupils’ movement around the school.



	
	

	70 
	Workforce remodelling and CPD

	70.1 
	Be aware of the factors that enable all staff on a school site to work together effectively to meet the needs of the users and to ensure that the workforce remodelling programme is capable of being delivered.



	
	

	70.2 
	Be aware of and understand how workforce remodelling affects school design requirements and enables the delivery of the Education Vision and Strategy.



	
	

	70.3 
	Be aware of and understand the importance of CPD for school staff in enabling them to maximise the benefits of their new learning environments created through BSF, and in implementing the various educational policy developments outlined in the Education Vision and Strategy.



	
	

	70.4 
	Be aware of and understand the need for workspace for staff, ease of access to teaching resources (accessible storage), quality ICT networking throughout the school and home to school links.



	
	

	71 
	ICT in schools

	71.1 
	Be fully aware and have expert knowledge of:

(a) How ICT can support and maximising the quality of learning;

(b) The relationships between ICT infrastructure and the built environment.

	
	

	71.2 
	Be aware of and understand educational drivers to meet the ICT requirements of the schools.

	
	

	71.3 
	Have expert knowledge of publications on best practice in delivering ICT services in schools, including:

(a) DCSF: Harnessing Technology;

(b) Becta-advisory publications;

(c) Output specification template for ICT prepared by PfS;

(d) Other relevant DCSF and PfS publications on ICT in schools as published from time to time. 

	
	

	71.4 
	Understand and incorporate experience and best practice from the Classrooms of the Future initiative.

	
	

	71.5 
	Be aware of and understand ICT as a vehicle for enhancing school and Local Authority management and contributing to workforce reform.

	
	

	71.6 
	Be aware of and have expertise in relation to how ICT can enable virtual and managed learning environments and video conferencing within, across and between schools.

	
	

	72 
	Specialist schools

	72.1 
	Be aware of and understand the Local Authority and school strategies for attaining and/or retaining specialist status for each school in the Area, and be able to contribute with ideas on how the specialisms can be linked into 14-19 education provision and the local business community.

	
	

	72.2 
	Be aware of and have expertise in the design and FF&E requirements for specialist schools that arise from the curriculum emphasis of the specialism involved.

	
	

	73 
	Inclusion

	73.1 
	Be aware of and understand how to make all schools inclusive, including considerations such as:

(a) the factors which support school and social inclusion;

(b) creating barrier-free schools;

(c) affording ease of use for pupils/staff/community with physical disabilities, including meeting DDA requirements;

(d) facilities and conditions required for those with hearing impairment and visual impairment; and

(e) how accommodation to support inclusion such as medical suite, interview rooms and learning support accommodation, could be used and where it should be situated.

	
	

	73.2 
	Be aware of the potential and understand the requirements for special schools, depending on the needs to be accommodated, and the implications of co-locating special schools with mainstream schools.

	
	

	73.3 
	Be aware of and understand the needs of Pupil Referral Units in providing a broad balanced curriculum for children who are out of school.

	
	

	73.4 
	Be aware of and understand the needs of mainstream schools with special needs units, specialist resourced schools and special schools, as well as where these are co-located with mainstream schools.

	
	

	73.5 
	Be aware of and have expertise in the design and FF&E requirements of special schools, pupil referral units and specialist resourced facilities.

	
	

	74 
	Extended schools and integrated Children's Services

	74.1 
	Understand the concept of an extended school and the range of possible models of extended schools. Develop expertise in and support the local plans for extending schools for community use and benefit.

	
	

	74.2 
	Be aware of the needs of children, the local community, Local Authority and potential partners which could be met through extended schools.

	
	

	74.3 
	Understand and have expertise in the management, operating, funding and design implications of extended schools and out-of-hours community use, including considerations such as:

(a) access, external lighting and car parking;

(b) heating controls for use outside school hours;

(c) changing facilities, reception and social areas for community use accessible for use outside school hours; and

(d) facilities used for community use grouped for ease of access, security and zoned heating.

	
	

	74.4 
	Understand the implications of wider full-service extended schools, using joined-up funding, including:

(a) leisure and recreational facilities assessed on a community basis to benefit school and wider community (e.g. location of public library, swimming pool); and

(b) school as a hub for other children’s services (e.g. crèche of NHS).

	
	

	74.5 
	Be aware of and assist the Local Authority and schools in assessing security issues in relation to community use.

	
	

	74.6 
	Be aware of the implications for schools of the Children Act 2004 with a focus on the five outcomes which services should work towards:

(a) being healthy;

(b) staying safe;

(c) enjoying and achieving;

(d) making a positive contribution; and

(e) economic well being.

	
	

	74.7 
	Be aware of and understand the focus of the Children Act 2004 for integrating children’s services in and around schools.

	
	

	74.8 
	Be aware of and understand the development of Children’s Trusts, and in particular the need to engage with key stakeholders in the delivery of Children’s Services, including Health and Connexions.

	
	

	75 
	School organisation

	75.1 
	Be aware of and understand the diversity of schools e.g. community, aided, controlled, foundation, academies and federations.

	
	

	75.2 
	Be aware of and understand the differing needs and concerns of different types of schools e.g. single sex, co-educational, those with /without sixth forms and special schools.

	
	

	75.3 
	Be aware of and understand pupil place planning and the various factors that impact on this and which therefore need to be taken into account, including how the popularity of new schools (including Academies) can make a significant difference to previous patterns of parental choice of schools.

	
	

	75.4 
	Be aware of and understand the interface between post 16 provision in schools and local colleges, and how this is affected when the level of post 16 provision is increased in either sector as part of improving post 16 staying on rates.

	
	

	75.5 
	Be aware of and understand the informal, formal and statutory processes involved in school reorganisation, including the need to advertise for promoters of new schools.

	
	

	75.6 
	Understand how the net capacity of schools is assessed to identify the number of pupil places available.

	
	

	75.7 
	Be aware of and understand the implications of co-location of primary and secondary schools or all through schools.

	
	

	76 
	School design

	76.1 
	Have the expertise to carry out feasibility studies, option appraisals, and inspirational designs in line with a brief or output specification and the use of DQI for Schools.

	
	

	76.2 
	Be aware of and understand the importance of the following aspects of design:

(a) Access: How easy it is for all people to get to the school and move around it.

(b) Space: The size and inter-relationship of a building’s rooms and spaces, including room dimensions, room layouts to reflect curricular developments, faculty groupings of subjects, and social areas as learning spaces as detailed in DCSF Building Bulletins and other relevant publications.



	
	(c) Uses: How well the school caters for the functions it was intended to accommodate originally and for those it will in the future, as well as the quality of fitments and furniture.

	
	(d) School in the community: The relationship of the school with its surroundings and its local community.

	
	(e) Within the School: The quality inside the building’s envelope, including sight lines, colour schemes, health and safety and security and how they impact both positively and negatively on teaching and learning.

	
	(f) Form and materials: The building’s physical composition, scale and configuration within its boundaries.

	
	(g) Character and innovation: What people think of the overall building.

	
	(h) Performance: The building's mechanical, environmental, and safety systems including air quality, daylight, acoustics, ventilation and temperature control and drinking water, orientation of rooms (e.g. north light for art).

	
	(i) Engineering services: The quality of the building's environmental components.

	
	(j) Construction: How well the building is put together.

	
	

	76.3 
	Be aware of and understand maintenance and asset replacement: the ease of maintaining and replacing elements to minimise disruption to and avoid a building looking tired and worn out.

	
	

	76.4 
	Be aware of and understand the importance of the external environment both for teaching purposes, external play and sports activities, as well as recreational use during break times and lunch times.

	
	

	76.5 
	Be aware of and understand the safety aspects of access to the school site both by car users and pedestrians, and the impact on local residents of home-school transport arrangements.

	
	

	76.6 
	Be aware of ways in which the building can be adapted should the demand for pupil places change.

	
	

	77 
	Innovation

	77.1 
	Have the understanding and skills to develop creative and innovative solutions to school organisation, design of school buildings and provision of facilities, that are sustainable and achievable, and will deliver improved educational standards.

	
	

	77.2 
	Have the understanding and skills to develop and deliver new and different approaches in educational provision that are transformational and will enable a step change in educational achievement.

	
	

	77.3 
	Understand organisation/ pastoral care changes as a result of workplace reform and extended schools use.

	
	

	77.4 
	Have the understanding of the changing ICT environment and the opportunities this provides in terms of space use flexibility and improved education delivery.

	
	


Schedule  LISTNUM \l 1 SchdNumTemplate  
TUPE, Employees and Pensions

Part  LISTNUM \l 1 \s 1 SchdPartsTemplate   - TUPE and Employees

78 Relevant Transfers

78.1 The Local Authority and the LEP agree that the following events:

(a) the Relevant Service Transfer Dates; and

(b) where the identity of a provider (including the Local Authority) of any service which constitutes or which will constitute one of the Partnering Services is changed whether in anticipation of changes pursuant to this Agreement or not 

shall constitute a Relevant Transfer and that the contracts of employment (together with any collective agreement) of any Relevant Employees shall have effect (subject to Regulation 4(7) of TUPE) thereafter as if originally made between those employees and the new provider except insofar as such contracts relate to any benefits for old age, invalidity or survivors under any occupational pension scheme (save as required under sections 257 and 258 of the Pensions Act 2004). On the occasion of a Relevant Transfer (save on expiry or termination of this Agreement) the LEP shall procure that the former and the new Partnering Service Provider shall both comply with their obligations under TUPE.  

78.2 The Local Authority shall comply with its obligations under TUPE in respect of each Relevant Transfer pursuant to this Agreement and the LEP shall comply and shall procure that each Partnering Service Provider shall comply with its obligations (including without limitation the obligation under Regulation 13(4) of TUPE) in respect of each Relevant Transfer pursuant to this Agreement and each of the Local Authority and the LEP shall indemnify the other against any Direct Losses sustained as a result of any breach of this paragraph 1.2 by the party in default. The provisions of these paragraphs 1.1 and 1.2 shall not apply to the Market Testing Procedure which shall be governed by the provisions of Schedule 4 (Market Testing Procedure).

79 Offer of employment

79.1 If TUPE does not apply to any person who is a Local Authority Existing Employee, the LEP shall offer to or shall procure the offer by the relevant Partnering Service Provider to each and every such employee a new contract of employment commencing on the Relevant Service Transfer Date under which the terms and conditions including full continuity of employment shall not differ from those enjoyed immediately prior to the Relevant Service Transfer Date (except insofar as such terms and conditions relate to an occupational pension scheme) and the offer shall be in writing, shall be open to acceptance for a period of not less than ten (10) Business Days and shall be made:

(a) if it is believed that TUPE will not apply to a person, not less than ten (10) Business Days before the Relevant Service Transfer Date; or

(b) if it is believed that TUPE applies to a person but it is subsequently decided that TUPE does not so apply, as soon as is practicable and in any event no later than ten (10) Business Days after that decision is known to the LEP.

79.2 Where any such offer as referred to in paragraph 2.1 is accepted, the Local Authority shall indemnify and keep indemnified in full the LEP on the same terms and conditions as those set out in paragraphs 6.1, 6.2 and 6.3 of this Schedule as if there had been a Relevant Transfer in respect of each and every Local Authority Existing Employee who has accepted any such offer.

79.3 Where any such offer as referred to in paragraph 2.1 above is accepted, the LEP shall act and shall procure that each relevant Partnering Service Provider shall act in all respects as if TUPE had applied to each and every Local Authority Existing Employee who has accepted any such offer and shall comply with Part 2 of this Schedule 13 (TUPE, Pensions and Employees)
 in respect of each and every such employee who was immediately before the Relevant Service Transfer Date a Local Authority Existing Employee.

79.4 Where any such offer as referred to in paragraph 2.1 is not accepted and TUPE does not apply, the Local Authority Existing Employee shall remain an employee of the Local Authority.

80 Emoluments and Outgoings 

80.1 The Local Authority shall be responsible for [or shall procure that any other employer of a Relevant Employee is responsible for
] all remuneration, benefits, entitlements and outgoings in respect of the [Relevant Employees/Transferring Employees
], including without limitation all wages, holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions, pension contributions and otherwise, up to the Relevant Service Transfer Date. 

80.2 The LEP shall be responsible or shall procure that any relevant Partnering Service Provider is responsible for all remuneration, benefits, entitlements and outgoings in respect of the Relevant Employees and any other person who is or will be employed or engaged by the LEP or any Partnering Service Provider in connection with the provision of any of the Partnering Services, including without limitation all wages, holiday pay, bonuses, commission, payment of PAYE, national insurance contributions, pension contributions and otherwise, from and including the Relevant Service Transfer Date.

81 Employee Information 

81.1 The Local Authority has supplied to the LEP the information, as at the date of this Agreement, which is contained in Schedule 17 (Employee Information) regarding the identity, number, age, sex, length of service, job title, grade and terms and conditions of employment of and other matters
 affecting each of those employees of the Local Authority and of any sub-contractor of the Local Authority who it is expected, if they remain in the employment of the Local Authority or of the sub-contractor of the Local Authority as the case may be until immediately before the Relevant Service Transfer Date, would be Relevant Employees.

81.2 The Local Authority shall supply to the LEP an update of the information contained in Schedule 17 (Employee Information) ten (10) Business Days before the Relevant Service Transfer Date and shall supply to the LEP within five (5) Business Days after the Relevant Service Transfer Date information, which was correct as at that Relevant Service Transfer Date, in respect of the Relevant Employees on all the same matters as should be provided in Schedule 17 (Employee Information).

81.3 Without prejudice to paragraphs 4.1 and 4.2, the Local Authority shall or shall procure if it has the contractual or legal powers to do so and shall otherwise use all reasonable endeavours to procure that each relevant sub-contractor of the Local Authority shall:

(a) provide the Employee Liability Information to the LEP at such time or times as required by TUPE; and

(b) update the Employee Liability Information to take account of any changes as required by TUPE.

The Local Authority gives and shall give no warranty as to the accuracy or completeness of the Employee Liability Information supplied by the Local Authority or any of its relevant sub-contractors.

81.4 The Local Authority shall and the LEP shall and shall procure that each and every Partnering Service Provider shall take all reasonable steps, including co-operation with reasonable requests for information, to ensure that each and every Relevant Transfer pursuant to this Agreement takes place smoothly with the least possible disruption to the activities of the Local Authority including the Partnering Services and to the Relevant Employees.

82 Union Recognition

82.1 The Local Authority shall and shall procure if it has the contractual or legal powers to do so and shall otherwise use all reasonable endeavours to procure that every relevant sub-contractor of the Local Authority shall supply to the LEP no later than five (5) Business Days prior to the Relevant Service Transfer Date true copies of its union recognition agreement(s) and the LEP shall and shall procure that each and every Partnering Service Provider shall in accordance with TUPE recognise the trade unions representing Relevant Employees (as relevant to each Partnering Service Provider) after the transfer to the same extent as they were recognised by the Local Authority or the relevant sub contractor before the Relevant Service Transfer Date.

82.2 The LEP shall procure that, on each occasion on which the identity of a Partnering Service Provider changes pursuant to this Agreement, in the event that there is a Relevant Transfer, the new Partnering Service Provider shall in accordance with TUPE recognise the trade unions representing the employees whose contracts of employment transfer to the new Partnering Service Provider to the same extent as they were recognised before the change of identity of the Partnering Service Provider in respect of the provision of the Partnering Services at the Local Authority’s premises. The provisions of this paragraph 5 do not apply to the Market Testing Procedure which shall be governed by the provisions of Schedule 4 (Market Testing Procedure).

83 Indemnities

83.1 The Local Authority shall indemnify and keep indemnified in full the LEP (for itself and for the benefit of each relevant Partnering Service Provider) against all Direct Losses incurred by the LEP or any relevant Partnering Service Provider in connection with or as a result of:

(a) a breach by the Local Authority of its obligations under paragraph 3.1 above; [and]

(b) [subject to paragraph 6.1(c)
] any claim or demand by (i) any Transferring Employee or by (ii) any trade union or staff association or employee representative in respect of all or any of the Transferring Employees, in either case that arises out of the employment of any such Transferring Employee provided that this arises from any act, fault or omission of the Local Authority in relation to such employee prior to the date of the Relevant Transfer including any act, fault or omission that leads to an Equal Pay Ruling [.] [; and]

(c) [where the costs of an Equal Pay Ruling are to be borne by the Local Authority pursuant to the provisions of paragraphs 6.1(b) or 8.9 in respect of all future payments to the Transferring Employees and/or New Employees following the Decision Date then the Project Management Fee shall be immediately adjusted in respect of all such future payments to the Transferring Employees and/or New Employees by adding the costs of such Equal Pay Ruling to the Project Management Fee as are appropriate on an ongoing basis. For the avoidance of doubt, in respect of all payments relating to the period prior to the Decision Date the Local Authority shall indemnify and keep indemnified in full the LEP (for itself and for the benefit of each Partnering Service Provider) against all Direct Losses incurred by the LEP or any relevant Partnering Service Provider in connection with or as a result of or in connection with the Equal Pay Ruling
]

83.2 Where any liability in relation to any Transferring Employee, in respect of his or her employment by the Local Authority or its termination which transfers in whole or part in accordance with TUPE and/or the Directive arises partly as a result of any act or omission occurring on or before the Relevant Service Transfer Date and partly as a result of any act or omission occurring after the Relevant Service Transfer Date, the Local Authority shall indemnify and keep indemnified in full the LEP or the relevant Partnering Service Provider against only such part of the Direct Losses sustained by the LEP or any Partnering Service Provider in consequence of the liability as is reasonably attributable to the act or omission occurring before the Relevant Service Transfer Date.

83.3 The indemnities contained in paragraph 6.1 shall apply as if references in those paragraphs to any Transferring Employee also included a reference to any Relevant Employee and references to any act, fault or omission of the Local Authority also included a reference to the relevant Third Party Contractor employer of the Relevant Employee prior to the Relevant Service Transfer Date to the extent that the Local Authority recovers any sum in respect of the subject matter of those indemnities from such Third Party Contractor under any indemnity or other legal entitlement it has against such Third Party Contractor. The Local Authority will use all reasonable endeavours to recover any such sums under any such entitlement as in mentioned in this paragraph 6.3.

83.4 The LEP shall indemnify and keep indemnified in full the Local Authority, and at the Local Authority’s request each and every service provider who shall provide any service equivalent to any of the Partnering Services immediately after expiry or earlier termination of this Agreement (Future Service Provider) against:

(a) all Direct Losses incurred by the Local Authority or any Future Service Provider in connection with or as a result of any claim or demand against the Local Authority or any Future Service Provider by any person who is or has been employed or engaged by the LEP or any Partnering Service Provider in connection with the provision of any of the Partnering Services where such claim arises as a result of any act, fault or omission of the LEP and/or any Partnering Service Provider after the Relevant Service Transfer Date;

(b) all Direct Losses incurred by the Local Authority or any Future Service Provider in connection with or as a result of a breach by the LEP of its obligations under paragraph 3.2; and

(c) all Direct Losses incurred by the Local Authority or any Future Service Provider in connection with or as a result of any claim by any Relevant Employee, trade union or staff association or employee representative (whether or not recognised by the LEP and/or the relevant Partnering Service Provider in respect of all or any of the Relevant Employees) arising from or connected with any failure by the LEP and/or any Partnering Service Provider to comply with any legal obligation to such trade union, staff association or other employee representative whether under Regulation 13 of TUPE, under the Directive or otherwise and, whether any such claim arises or has its origin before or after the date of the Relevant Service Transfer Date.

83.5 The LEP shall indemnify and keep indemnified in full the Local Authority, against all Direct Losses incurred by the Local Authority in connection with or as a result of:

(a) any claim by any Relevant Employee that any proposed or actual substantial change by the LEP or any Partnering Service Provider to the Relevant Employees' working conditions or any proposed measures of the LEP or the relevant Partnering Service Provider are to that employee’s detriment whether such claim arises before or after the Relevant Service Transfer Date; and

(b) any claim arising out of any misrepresentation or mis-statement whether negligent or otherwise made by the LEP or Partnering Service Provider to the Relevant Employees or their representatives whether before on or after the Relevant Service Transfer Date and whether liability for any such claim arises before on or after the Relevant Service Transfer Date.

83.6 The indemnities in paragraphs 6.4 and 6.5 shall not apply in respect of any sum for which the Local Authority is to indemnify the LEP or a relevant Partnering Service Provider pursuant to paragraph 6.1 or to the extent that the claim arises from a wrongful act or omission of the Local Authority or any Future Service Provider.

83.7 Clause 11.5 (Conduct of Claims) of this Agreement shall apply where any claim is made in respect of the indemnities given under paragraph 11 of this Schedule.

84 Provision of Details and Indemnity

84.1 The LEP shall as soon as reasonably practicable and in any event within five (5) Business Days following a written request by the Local Authority provide to the Local Authority details of any measures which the LEP or any Partnering Service Provider envisages it or they will take in relation to any employees who are or who will be the subject of a Relevant Transfer, and if there are no measures, confirmation of that fact, and shall indemnify the Local Authority against all Direct Losses resulting from any failure by the LEP to comply with this obligation.

85 Compliance with Code Obligations

85.1 The Local Authority and the LEP shall have regard to the Code in interpreting and applying the Code Obligations.

85.2 Subject to paragraph 8.4, the LEP shall procure that any New Employees shall be employed on terms and conditions of employment which are, overall fair and reasonable and no less favourable than those of the Transferring Employees engaged in the provision of the Partnering Services who are working alongside and holding the same or a similar position to that of the New Employees.

85.3 The LEP shall procure that any relevant Partnering Service Provider shall consult with the recognised trade unions and where there is no recognised trade union any other employee representative body on the terms to be offered to the New Employees pursuant to paragraph 8.2.

85.4 In addition to its obligations under paragraph 8.2 above, the LEP shall procure that the New Employees are offered either:

(a) membership of the LGPS where the employer has Admission Body status within the LGPS and makes the requisite contribution; or

(b) membership of a good quality employer pension scheme, being either

(i) a contracted-out final salary based defined benefit scheme, or 

(ii) a defined contribution scheme under which the employer must match employee contributions up to at least six percent (6%); or

(c) a stakeholder pension scheme, under which the employer matches employee contributions up to at least six percent (6%). 

85.5 During the term of this Agreement, the LEP shall on request by the Local Authority provide or procure that the Local Authority is provided with such accurate and complete information [as reasonably requested by the Local Authority] as soon as reasonably practicable, including the terms and conditions of employment of the Transferring Employees and the New Employees, where this is required to monitor the LEP’s compliance with its Code Obligations.

85.6 The LEP shall and shall procure that any relevant Partnering Service Provider shall support any central Government sponsored review and monitoring programme on the impact of the Code and on request by the Local Authority provide the Local Authority with such accurate and complete information [as reasonably requested by the Local Authority] as soon as reasonably practicable in order to assist the Local Authority in doing this. 

85.7 The Local Authority and the LEP shall in the first instance seek to resolve by discussions between them any complaints from any employee or any recognised trade union in relation to compliance by the LEP and any Partnering Service Provider of its Code Obligations.

85.8 Where it appears to the Local Authority or the LEP that it is not possible to resolve the matter by continuing discussions between them pursuant to paragraph 8.7 or where an employee of the LEP or any recognised trade union writes to the Local Authority to confirm that it has been unable to resolve its complaint directly with the LEP or any Partnering Service Provider in relation to the LEP’s Code Obligations:

(a) the Local Authority shall first write to the LEP to seek an explanation for the alleged failure by the LEP to comply with its Code Obligations. The LEP shall or shall procure that the relevant Partnering Service Provider provide such an explanation in writing within five (5) Business Days of receipt of the request from the Local Authority;

(b) if the response provided by the LEP or any Partnering Service Provider satisfies the Local Authority that the Code Obligations have been met, then the Local Authority will inform the complainant of this and the matter will be deemed to have been concluded;

(c) in the event that the Local Authority is not satisfied with the response provided by the LEP or any Partnering Service Provider the Local Authority shall write to the LEP within five (5) Business Days to require the LEP to take immediate action to resolve this dispute; and

(d) if, following such a request by the Local Authority the LEP still appears to the Local Authority not to be complying with its Code Obligations, the matter shall be dealt with in accordance with the Code Dispute Resolution Procedure set out in Schedule 18 (Code Dispute Resolution Procedure).

85.9 [The Local Authority shall indemnify and keep indemnified in full the LEP (for itself and for the benefit of each relevant Partnering Service Provider) against all Direct Losses incurred by the LEP or any relevant Partnering Service Provider in respect of the costs relating to the terms and conditions of employment of the New Employees pursuant to compliance with the Code Obligations under paragraphs 8.1 to 8.8 as a result of an Equal Pay Ruling.
]

OR

85.10 [The Local Authority shall pursuant to paragraph 6.1(c) be responsible for any Direct Losses relating to the terms and conditions of employment of the New Employees pursuant to compliance with the Code Obligations under paragraphs 8.1 to 8.8 as a result of an Equal Pay Ruling.
]

86 Retendering

86.1 The LEP shall (and shall procure that any Partnering Service Provider shall) within the period of twelve (12) months immediately preceding the expiry of this Agreement or following the service of a notice under clause 13.6 (Termination of this Agreement) or as a consequence of the Local Authority notifying the LEP of its intention to retender this Agreement:

(a) on receiving a written request from the Local Authority provide in respect of any person engaged or employed by the LEP or any Partnering Service Provider in the provision of the Partnering Services (the Assigned Employees) full and accurate details regarding the identity, number, age, sex, length of service, job title, grade and terms and conditions of employment of and other matters
 affecting each of those Assigned Employees who it is expected, if they remain in the employment of the LEP or of any Partnering Service Provider as the case may be until immediately before the Termination Date, would be Returning Employees (the Retendering Information);

(b) provide the Retendering Information promptly and at no cost to the Local Authority; 

(c) notify the Local Authority forthwith in writing of any material changes to the Retendering Information promptly as and when such changes arise;

(d) be precluded from making any increase or decrease in the numbers of Assigned Employees other than in the ordinary course of business and with the Local Authority’s prior written consent (such consent not to be unreasonably withheld or delayed);

(e) be precluded from making any increase in the remuneration or other change in the terms and conditions of the Assigned Employees other than in the ordinary course of business and with the Local Authority’s prior written consent (such consent not to be unreasonably withheld or delayed); and

(f) be precluded from transferring any of the Assigned Employees to another part of its business or moving other employees from elsewhere in its or their business who have not previously been employed or engaged in providing the Partnering Services to provide the Partnering Services save with the Local Authority’s prior written consent (such consent not to be unreasonably withheld or delayed).

86.2 The LEP shall indemnify and shall keep indemnified in full the Local Authority and at the Local Authority’s request any Future Service Provider against all Direct Losses arising from any claim by any party as a result of the LEP or Partnering Service Provider failing to provide or promptly to provide the Local Authority and/or any Future Service Provider where requested by the Local Authority with any Retendering Information and/or Employee Liability Information or to provide full Retendering Information and/or Employee Liability Information or as a result of any material inaccuracy in or omission from the Retendering Information and/or Employee Liability Information provided that this indemnity shall not apply to the extent that such information was originally provided to the LEP by the Local Authority and was materially inaccurate or incomplete when originally provided.

86.3 This paragraph 9 does not apply to the market testing of any Partnering Services (which shall be governed by the provisions of Schedule 4 (Market Testing Procedure)”. 
87 Termination of Agreement

87.1 On the expiry or earlier termination of this Agreement, the Local Authority and the LEP agree that it is their intention that TUPE shall apply in respect of the provision thereafter of any service equivalent to a Partnering Service but the position shall be determined in accordance with the Law at the date of expiry or termination as the case may be and this paragraph is without prejudice to such determination.

87.2 For the purposes of this paragraph 10 Returning Employees shall mean those employees wholly or mainly engaged in the provision of the Partnering Services as the case may be immediately before the expiry or termination of this Agreement whose employment transfers to the Local Authority or a Future Service Provider pursuant to TUPE. Upon expiry or termination of this Agreement for whatever reason (such date being termed the Return Date) the provisions of this paragraph 10.2 shall apply:

(a) the LEP shall or shall procure that all wages, salaries and other benefits of the Returning Employees and other employees or former employees of the LEP or the Partnering Service Providers (who had been engaged in the provision of the Partnering Services) and all PAYE tax deductions and national insurance contributions relating thereto in respect of the employment of the Returning Employees and such other employees or former employees of the LEP or Partnering Service Providers up to the Return Date are satisfied;

(b) the Local Authority shall ensure or shall procure that all wages, salaries and other benefits of the Returning Employees (who had been engaged in the provision of the Partnering Services) and all PAYE tax deductions and national insurance contributions relating thereto in respect of the employment of the Returning Employees on and after the Return Date are satisfied;

(c) Without prejudice to paragraph 10.2(a), the LEP shall:

(i) remain (and procure that Partnering Service Providers shall remain) (as relevant) responsible for all the LEP's or Partnering Service Provider's employees (other than the Returning Employees) on or after the time of expiry or termination of this Agreement and shall indemnify the Local Authority and any Future Service Provider against all Direct Losses incurred by the Local Authority or any Future Service Provider resulting from any claim whatsoever whether arising before on or after the Return Date by or on behalf of any of the LEP's or Partnering Service Provider's employees who do not constitute the Returning Employees;

(ii) in respect of those employees who constitute Returning Employees the LEP shall indemnify the Local Authority and any Future Service Provider against all Direct Losses incurred by the Local Authority or any Future Service Provider resulting from any claim whatsoever by or on behalf of any of the Returning Employees in respect of the period after the Relevant Service Transfer Date but on or before the Return Date (whether any such claim, attributable to the period up to and on the Return Date, arises before, on or after the Return Date) where such claim arises out of any act, fault or omission of the LEP any/or any relevant Partnering Service Provider including but not limited to any failure by the LEP or any Partnering Service Provider to comply with its or their obligations under Regulation 13 of TUPE and/or Article 6 of the Directive as if such legislation applied, even if it does not in fact apply save to the extent that any such failure to comply arises as a result of an act or omission of the Local Authority or any Future Service Provider).

87.3 The Local Authority shall be entitled to assign the benefit of the indemnities set out in paragraph 10.2(c) to any Future Service Provider.

87.4 The Local Authority shall indemnify the LEP (for itself and for the benefit of each relevant Partnering Service Provider) in respect of those employees who constitute Returning Employees against all Direct Losses incurred by the LEP or any relevant Partnering Service Provider in connection with or as a result of any failure by the Local Authority or any Future Service Provider to comply with its or their obligations under Regulation 13 of TUPE and/or Article 6 of the Directive as if such legislation applied, even if it does not in fact so apply save to the extent that any such failure arises as a result of any act or omission of the LEP or any relevant Partnering Service Provider.

                                                                                                                                                       Offer of Employment on Expiry or Termination

(a) If TUPE does not apply on the expiry or earlier termination of this Agreement, the Local Authority shall procure that each Future Service Provider (including the Local Authority) shall offer employment to the persons employed by the LEP or any Partnering Service Provider in the provision of the Partnering Services immediately before the Return Date
.

(b) If an offer of employment is made in accordance with paragraph 10.4(a), the employment shall be on the same terms and conditions (except for entitlement to membership of an occupational pension scheme, which shall be dealt with in accordance with Part 2 of this Schedule 13 (TUPE, Pensions and Employees)) as applied immediately before the expiry or earlier termination of this Agreement including full continuity of employment, except that the Local Authority or Future Service Provider may at its absolute discretion not offer such terms and conditions if there has been any change to the terms and conditions of the persons concerned in breach of paragraph 9.1.

(c) Where any such offer as referred to in paragraph 10.4(a) is accepted, the LEP shall indemnify and keep indemnified in full the Local Authority and/or any Future Service Provider on the same terms as those set out in paragraph 6 of this Schedule 13 (TUPE, Pensions and Employees) as if there had been a Relevant Transfer in respect of each and every employee who had accepted any such offer and for the purposes of this Schedule 13 (TUPE, Pensions and Employees) each and every such employee shall be treated as if they were a Returning Employee.

(d) Where any such offer as referred to in paragraph 10.4(a) is not accepted and TUPE does not apply, the employee shall remain an employee of the LEP or Partnering Services Provider as appropriate.

88 Partnering Service Providers

88.1 In the event that the LEP enters into any sub-contract in connection with this Agreement, it shall impose obligations on its Partnering Service Providers and their sub-contractors (if any) in the same terms as those imposed on it pursuant to clause 5 and Schedule 13 (TUPE, Pensions and Employees) and shall procure that the Partnering Service Provider and/or their sub-contractor complies with such terms. The LEP shall indemnify and keep the Local Authority indemnified in full against all Direct Losses, incurred or by the Local Authority or any Future Service Provider as a result of or in connection with any failure on the part of the LEP to comply with this clause and/or the Partnering Service Providers' and/or their sub-contractors’ failure to comply with such terms.

88.2 Additional Services
The provisions and requirements of this Schedule 13 (TUPE, Pensions and Employees) shall also apply to any Additional Services as if references in this Schedule to Partnering Services were to Additional Services.

Part  LISTNUM \l 1 SchdPartsTemplate   - Pensions

89 LEP to become an Admission Body

Where the LEP or a Partnering Service Provider employs any Eligible Employees from a Relevant Transfer Date and wishes to offer those Eligible Employees membership of the LGPS, the LEP shall procure that it and/or each relevant Partnering Service Provider shall become an Admission Body. The LEP shall before the Relevant Transfer Date execute and procure that each relevant Partnering Service Provider executes a Partner Admission Agreement which will have effect from and including the Relevant Transfer Date. 
90 Partner Admission Agreement

The Local Authority shall before the Relevant Transfer Date execute each of the Partner Admission Agreements referred to in paragraph 1 (LEP to become an Admission Body) [and shall use reasonable endeavours to ensure that the Administering Authority executes each such Partner Admission Agreement before the Relevant Transfer Date.

91 Indemnity for a breach of the Partner Admission Agreement

Without prejudice to the generality of Part 2 of this Schedule, the LEP hereby indemnifies the Local Authority and/or any Future Service Provider and, in each case, their sub-contractors on demand from and against all Direct Losses suffered or incurred by it or them which arise from any breach by the LEP or any Partnering Service Provider of the terms of the Partner Admission Agreement to the extent that such liability arises before or as a result of the termination or expiry of this Agreement (howsoever caused).

92 Indemnity or bond

Without prejudice to the generality of the requirements of Part 2 of this Schedule, the LEP shall procure that it and each relevant Partnering Service Provider shall as soon as reasonably practicable obtain the indemnity or bond required in accordance with the Partner Admission Agreements.

93 Right of Set Off

The Local Authority shall have a right to set off against any payments due to the LEP under this Agreement an amount equal to any overdue employer and employee contributions and other payments (and interest payable under the LGPS Regulations) due from the LEP or from any relevant Partnering Service Provider (as applicable) under the Partner Admission Agreement.

94 LEP ceases to be an Admission Body

94.1 If the LEP or any Partnering Service Provider employs any Eligible Employees from a Relevant Transfer Date and:

(a) the LEP or any relevant Partnering Service Provider does not wish to offer those Eligible Employees membership of the LGPS; or

(b) the Local Authority, the LEP and any relevant Partnering Service Providers are all of the opinion that it is not possible to operate the provisions of paragraphs 1 (LEP to become an Admission Body) to paragraph 5 (Right of Set Off) inclusive; or

(c) for any reason after the Relevant Transfer Date the LEP or relevant Partnering Service Provider ceases to be an Admission Body other than on the date of termination or expiry of this Agreement or because it ceases to employ any Eligible Employees,

then the provisions of paragraphs 1 (LEP to become an Admission Body) to 5 (Right of Set Off) inclusive shall not apply (without prejudice to any rights of the Local Authority under those clauses) and the provisions of paragraph 7 (LEP Scheme) shall apply.

95 LEP Scheme 

Where this paragraph 7 applies pursuant to paragraph 6, the following shall apply:

95.1 The LEP shall and shall procure that any relevant Partnering Service Provider shall, not later than the Relevant Transfer Date or the Cessation Date (as the case may be) nominate to the Local Authority in writing the occupation pension scheme or schemes which it proposes shall be “the LEP Scheme” for the purposes of this paragraph 7. Such pension scheme or schemes must be:

(a) established within three (3) months of the Relevant Transfer Date or Cessation Date (as the case may be) and maintained until any payment to be made under Schedule 22 (Bulk Transfer Terms) is made;

(b) reasonably acceptable to the Local Authority (such acceptance not to be unreasonably withheld or delayed);

(c) a registered pension scheme for the purposes of Part 4 of the Finance Act 2004; and

(d) certified by the Government Actuary's Department or an actuary nominated by the Authority in accordance with relevant guidance produced by the Government's Actuary's Department as providing benefits which are the same as, broadly comparable to or better than those benefits provided by the LGPS.
 [However, in the case of Eligible Employees who are Transferring Original Employees and who are being offered membership of the LEP Scheme with effect from the Relevant Transfer Date, the LEP Scheme must be certified as providing benefits which are the same as, broadly comparable to or better than provided under their pension scheme immediately before the Relevant Transfer Date (where this scheme was not the LGPS)]

95.2 The LEP undertakes to the Local Authority (for the benefit of the Local Authority itself and for the Local Authority as agent and trustee for the benefit of the Eligible Employees) that it shall and shall procure that any relevant Partnering Service Provider shall procure that:

(a) the Eligible Employees shall by three (3) months before the Relevant Transfer Date or the Cessation Date (as the case may be) be offered membership of the LEP Scheme with effect from and including the Relevant Transfer Date or Cessation Date (as the case may be).

(b) the LEP Scheme shall provide benefits in respect of the Eligible Employee's periods of service on and after the Relevant Transfer Date or Cessation Date (as the case may be) which [the Government Actuary’s Department] [an actuary nominated by the Local Authority in accordance with relevant guidance produced by the Government Actuary's Department] shall certify to be the same as, broadly comparable to or better than the benefits which the Eligible Employees were entitled to under the LGPS at the Relevant Transfer Date or the Cessation Date (as the case may be) [. In the case of Eligible Employees who are Transferring Original Employees, the benefits provided from the Relevant Transfer Date must be the same as, broadly comparable to or better than the benefits provided by their pension scheme immediately before the Relevant Transfer Date (where this scheme was not the LGPS)];

(c) If the LEP Scheme is terminated, a replacement pension scheme shall be provided with immediate effect for those Eligible Employees who are still employed by the LEP or relevant Partnering Service Provider. The replacement scheme must comply with this paragraph 7 (LEP Scheme) as if it were the LEP Scheme; 

(d) before the Relevant Transfer Date or Cessation Date (as the case may be) the trustees of the LEP Scheme shall undertake by deed to the Local Authority and to the Administering Authority that they shall co-operate with the provisions of paragraphs 7 (LEP Scheme), 8 (Undertaking from the LEP) and Schedule 22 (Bulk Transfer Terms) to the extent applicable to them; and

(e) where the LEP Scheme has not been established at the Relevant Transfer Date or Cessation Date (as the case may be) the Eligible Employees shall be provided with benefits in respect of death-in-service which are no less favourable than the death-in-service benefits provided by the LGPS immediately before the Relevant Transfer Date or Cessation Date (as the case may be). Such benefits shall continue to be provided until death-in-service benefits are provided by the LEP Scheme.

95.3 Schedule 22 (Bulk Transfer Terms) shall apply in relation to the terms for bulk transfers from the LGPS to the LEP Scheme following the Relevant Transfer Date and any subsequent bulk transfers on termination or expiry of this Agreement.

96 Undertaking from the LEP

96.1 The LEP undertakes to the Local Authority (for the benefit of the Local Authority itself and for the Local Authority as agent and trustee for the benefit of the Eligible Employees) that:

(a) all information which the Local Authority or the Administering Authority or their respective professional advisers may reasonably request from the LEP or any relevant Partnering Service Provider for the administration of the LGPS or concerning any other matters raised in paragraph 7 (LEP Scheme) or this paragraph 8 (Undertaking from the LEP) or Schedule 22 (Bulk Transfer Terms) shall be supplied to them as expeditiously as possible;

(b) it shall not and shall procure that any relevant Partnering Service Provider shall not, without the consent in writing of the Local Authority (which shall only be given subject to the payment by the LEP or the relevant Partnering Service Provider of such reasonable costs as the Local Authority or the Administering Local Authority may require) consent to instigate, encourage or assist any event which could impose on the LGPS or on the Local Authority a cost in respect of any Eligible Employee greater than the cost which would have been payable in respect of that Eligible Employee had that consent, instigation, encouragement or assistance not been given;

(c) until the Relevant Transfer Date, it shall not and shall procure that any relevant Partnering Service Provider shall not issue any announcements (whether in writing or not) to the Eligible Employees concerning the matters stated in paragraphs 1 (LEP to become an Admission Body) to 6 (LEP ceases to be an Admission Body) without the consent in writing of the Local Authority and the Administering Local Authority (not to be unreasonably withheld or delayed);

(d) it shall not and shall procure that any relevant Partnering Service Provider shall not take or omit to take any action which would materially affect the benefits under the LGPS or under the LEP Scheme of any Eligible Employees without the prior written agreement of the Local Authority not to be unreasonably withheld or delayed provided that the LEP and/or such Partnering Service Provider will be so entitled without the requirement of consent to give effect to any pre existing contractual obligations to any Eligible Employees; and

(e) it shall and shall procure that any relevant Partnering Service Provider shall offer any of its Eligible Employees who cease to be engaged in the provision of the Partnering Services and thereby cease to be eligible for membership of the LGPS is offered membership of the LEP Scheme as soon as reasonably practicable after ceasing to be so engaged [unless such an Eligible Employee has voluntarily agreed to the loss of his LGPS membership as part of the change].

97 [Discretionary benefits

97.1 Where the LEP or a Partnering Service Provider is an Admission Body, the LEP shall and/or shall procure that any relevant Partnering Service Provider shall award benefits (where permitted) to the Eligible Employees under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Local Authority.

97.2 Where the award of benefits in paragraph 9.1 is not permitted under the Compensation Regulations and/or the LGPS or the LEP and/or Partnering Service Provider is not an Admission Body, the LEP shall and/or shall procure that any Partnering Service Provider shall award benefits to the Eligible Employees which are identical to the benefits the Eligible Employees would have received under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Local Authority.

97.3 Under paragraphs 9.1 and 9.2, where such benefits are of a discretionary nature, they shall be awarded on the basis of the Local Authority’s written policy in relation to such benefits at the time of the Relevant Transfer Date (which the Local Authority shall provide upon request). Where the payment of such benefits is not, for whatever reason, possible, the LEP shall and/or shall procure that any relevant Partnering Service Provider shall compensate the Eligible Employees in a manner which is broadly comparable or equivalent in cash terms.]

98 Claims from Eligible Employees or Trade Unions

98.1 The LEP hereby indemnifies the Local Authority and/or any Future Service Provider and in each, their sub-contractors from and against all Direct Losses suffered or incurred by it or them which arise from claims by Eligible Employees of the LEP and/or of any Partnering Service Provider or by any trade unions, elected employee representatives or staff associations in respect of all or any such Eligible Employees which losses:

(a) relate to pension rights in respect of periods of employment on and after the Relevant Transfer Date until the date of termination or expiry of this Agreement; or

(b) arise out of the failure of the LEP and/or any relevant Partnering Service Provider to comply with the provisions of Part 2 of this Schedule before the date of termination or expiry of this Agreement.

99 Liability for costs

The costs of the Local Authority necessarily and reasonably incurred in connection with the Partner Admission Agreement and/or of obtaining the necessary certification of comparability in accordance with paragraph 7.1(b) (LEP Scheme) shall be borne by the LEP.

100 Transfer to another Employer

100.1 Save on expiry or termination of this Agreement, if the employment of any Eligible Employee transfer to another employer (by way of a transfer under TUPE) the LEP shall and shall procure that any relevant Partnering Service Provider shall:

(a) consult with and inform those Eligible Employees of the pension provisions relating to that transfer; and

(b) procure that the employer to which the Eligible Employees are transferred (the New Employer) complies with the provisions of Part 2 of this Schedule provided that reference to the "Partnering Service Provider" will become references to the New Employer, reference to "Relevant Transfer Date" will become reference to the date of the transfer to the New Employer and references to "Eligible Employees" will become reference to the Eligible Employees so transferred to the New Employer.

101 Pension issues on expiry or termination

101.1 The LEP shall and shall procure that any relevant Partnering Service Provider shall:

(a) maintain such documents and information as will be reasonably required to manage the pension aspects of any onward transfer of any person engaged or employed by the LEP or any Partnering Service Provider in the provision of the Partnering Services on the expiry or termination of this Agreement (including without limitation identification of the Eligible Employees);

(b) promptly provide to the Local Authority such documents and information mentioned in sub-paragraph (a) which the Local Authority may reasonably request in advance of the expiry or termination of this Agreement, and 

(c) fully co-operate (and procure that the trustees of the LEP Scheme shall fully co-operate) with the reasonable requests of the Local Authority relating to any administrative tasks necessary to deal with the pension aspects of any onward transfer of any person engaged or employed by the LEP or any Partnering Service Provider in the provision of the Partnering Services on the expiry of termination of this Agreement.

102 [Transferring Original Employees

Where there are Transferring Original Employees who are not Eligible Employees but who are active members of or have the right to acquire benefits under an occupational pension scheme provided by their existing employer on a Relevant Transfer Date, the LEP shall and shall procure that any relevant Partnering Service Provider shall provide pension benefits in respect of those Transferring Original Employees' periods of service on and after the Relevant Transfer Date which the Government Actuary's Department or an actuary nominated by the Local Authority shall certify to be the same as, broadly comparable to or better than the benefits provided by the Transferring Original Employees' existing pension scheme immediately before the Relevant Transfer Date.]
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Part  LISTNUM \l 1 \s 1 SchdPartsTemplate   - Collective Partnership Targets

[Please see the BSF standard form Collective Partnership Targets table on the PfS website http://www.partnershipsforschools.org.uk/. Local Authorities should include references here to where their localised version of the Collective Partnership Targets can be accessed (i.e. e-portal, etc))]

Part  LISTNUM \l 1 SchdPartsTemplate   - Track Record and Key Performance Indicators

[Please see the BSF standard forms on the PfS website http://www.partnershipsforschools.org.uk/. Local Authorities should include reference here to where their localised version of the Track Record and Key Performance Indicators table can be accessed (i.e. e-portal etc)]
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Format of Continuous Improvement Plan

Continuous Improvement Plan

 [Continuous Improvement Plan to be inserted here as Schedule.]

Note: this Schedule is an outline of how the continuous improvement provisions are intended to operate. The provisions are subject to local development in conjunction with the Business Plan. The Continuous Improvement Plan will be bid by bidders as part of the original procurement of the PSP. The LEP (together with other members of the SPB) will periodically review this plan and make appropriate amendments and improvements to reflect current circumstances.  Targets will be set for each element of the Continuous Improvement Plan, and changes to these targets will need the joint approval of the LEP and the LA(s).

All targets set in the Continuous Improvement Plan will be assessed as part of the Initial Project and the New Project Approval process set out in Schedule 3, paragraph 4.4(b). Targets which are based on LEP KPIs, as set out in Schedule 14 Part 2, will also be assessed through the Track Record Test. These Continuous Improvement Targets applied to the LEP KPI will replace the LEP KPI Target for the purpose of this test. Continuous Improvement Targets should be set for year on year improvement and will also be assessed against a baseline of the original LEP KPI Target as finalised at the signing of the SPA unless subsequently otherwise agreed by the Local Authority and PfS. 
Value for Money

Bidders are expected to demonstrate how long-term value for money to the Local Authority will be achieved and developed against the Continuous Improvement Plan (as revised from time to time) for each phase of BSF investment reflecting best practice, knowledge and experience gained over time and across the projects.

Methodology

Bidders should explain and demonstrate the clear, identifiable targets that they will set for each element of the Continuous Improvement Plan and their detailed methodology for ensuring that these targets will be achieved. Bidders should also explain how they intend to motivate their supply chain to meet such targets.

Bidders should provide details of how they envisage reviewing and evaluating their Continuous Improvement Plan with the Local Authority each and every year for the duration of this Agreement.

Bidders should demonstrate, providing examples of their previous project experiences, of how they have managed continuous improvement plans in the past and met their targets.

Bidders are requested to explain any changes they envisage which will affect these targets over the life of this Agreement.
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Employee Information

DATA

Part  LISTNUM \l 1 \s 1 SchdPartsTemplate   - Local Authority Data

Local Authority employees

	STAFF REF NO
	CONTRACT HOURS
	WTE
	SEX (M/F)
	AGE
	D.O.B
	DATE OF COMMENCEMENT
	CONTINUOUS SERVICE START DATE
	GRADE
	RATE/HOUR (£) INCLUDING SCALE AND POINT
	N.I. CODE LETTER (A OR D)
	SUPERANNUABLE
 (Y/N) AND COMMENCEMENT OF PENSIONABLE SERVICE
	EMPLOYER AND EMPLOYEE CONTRIBUTION RATES
	ALLOWANCE/DEDUCTION CODE
	JOB TITLE AND DESCRIPTION
	SITE AND DEPARTMENT IN WHICH EMPLOYED
	NOTICE PERIOD
	ACCOMMODATION PROVIDED (Y//N))
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Third Party Relevant Employees

	STAFF REF NO
	CONTRACT HOURS
	WTE
	SEX (M/F)
	AGE
	D.O.B
	DATE OF COMMENCEMENT
	CONTINUOUS SERVICE START DATE
	GRADE
	RATE/HOUR (£) INCLUDING SCALE AND POINT
	N.I. CODE LETTER (A OR D)
	SUPERANNUABLE
 (Y/N) AND COMMENCEMENT OF PENSIONABLE SERVICE
	EMPLOYER AND EMPLOYEE CONTRIBUTION RATES
	ALLOWANCE/

DEDUCTION CODE
	JOB TITLE AND DESCRIPTION
	SITE AND DEPARTMENT IN WHICH EMPLOYED
	NOTICE PERIOD
	ACCOMMODATION PROVIDED 
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103 Details of notice required to terminate each Employee’s contract of employment:

Weekly paid staff: [e.g. One weeks notice for each full year of service up to a maximum of twelve weeks].

Monthly paid staff: [e.g. Minimum four weeks notice rising after 4 years service by one week for each complete year of service up to a maximum of twelve weeks.] 

104 Salary, wages and overtime details:

The rate per hour for each member of staff is set out in the Table. [There is no contractual overtime within this service group].

[The pay awards for each member of staff are as follows:] 

[Insert any further details]

105 Pension details: 

[All staff are eligible for membership of the LGPS Pension Scheme. Actual membership is as set out in the Table.]

106 Fringe benefits/ facilities:

[There are no fringe benefits or facilities granted to an employee in this staff group.]

107 Details of contracts of employment:

Terms and Conditions for this staff group is set out in:-

(a) [Further details]

108 Details of any commission or bonus scheme: 

[There are no commission or bonus schemes contractual or discretionary for this group.]

109 Details of any trade union recognised in respect of the Employees:

The following Trade Unions are recognised for this staff group:-

(a) [UNISON

(b) GMB

(c) T&G]

The original recognition agreements between the Trades Unions listed above and the Local Authority dates from [ ] [and was reconfirmed from.] and copies are available in the Data Room.

110 Details of all Employees who have been off sick for more than two (2) weeks:

Posts [ ]

111 Details of any Employee about to exercise or who has given notice to exercise or who has exercised a right to maternity leave and who, it may be possible, may elect to return to work after such leave:

[Details/ None known]

112 Details of any dispute whatsoever with any Employee whether brought under disciplinary or grievance procedures or otherwise or any matters which might give rise to such claims:

[Details/ None known]

113 Details of any litigation threatened, pending or ongoing in respect of any of the Employees including any county court claims, High Court claims or employment tribunal or arbitration claims or any matters which might give rise to such claims:

[Details/ None known]

114 Details of any enquiry by the Commission for Racial Equality in respect of any of the Employees and any outcome thereof:

[Details/ None known]

115 Details of any enquiry by the Equal Opportunities Commission in respect of any of the Employees and any outcome thereof:

[Details/ None known]

116 Details of any enquiry by the Disability Rights Commission in respect of any of the Employees and any outcome thereof

[Details/ None known]

117 Details of any enquiry by the Commission for Equality and Human Rights in respect of the Employees and any outcome thereof.

[Details/ None known]

118 Details of any enquiry by the Health and Safety Inspectorate in respect of any of the Employees and any outcome thereof:

[Details/ None known]

119 Details of any enquiry by the Inland Revenue or Contributions Agency in respect of any of the Employees and any outcome thereof:

[Details/ None known]

120 Details of any current appeals of any person within the above staff group against dismissal:

[Details/ None known]

121 Details of any recent changes to terms and conditions in relation to any Employee:

[National Terms and Conditions are subject to amendment via national negotiations. Local Policies and Procedures that are incorporated into Terms and Conditions are subject to change as necessary.]

122 Details of any current employment tribunal award, county court order or High Court judgment in respect of any Employee dispute:

[Details/ None known]

123 Details of all employment tribunal or other court claims relating to any Employee in the last twenty four (24) months:

[Details/ None known]

124 Details of any agreements, including individual, collective or workforce, pursuant to the Working Time Regulations:

[Currently no formal agreement however, staff are required to work within the main framework of the Regulations.]

125 Copies of job descriptions applying to each Employee:

[As provided in Data Room]


126 Details of any shift systems/patterns/rotas applying to each Employee together with details of any shift premia applying:

[Details/ None known]

127 Details of any matters notified by any Employee which could amount to a protected disclosure under the Public Interest Disclosure Act 1998:

[Details/ None known]

128 Service Accommodation details (where appropriate):

[As provided in the Data Room]
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The parties must exhaust all normal local procedures as required by paragraph 9 and paragraph 13 of the Code before invoking the Alternative Dispute Resolution procedure (ADR) provided for in paragraph 14 of the Code.

The ADR will be under the supervision of an independent person appointed from an approved list supplied by ACAS. If the parties so agree, they may appoint two “wing members” with an employer and trade union background to assist the independent person. 

129 The dispute resolution process:

Disputes will be resolved using the following three-stage procedure.

129.1 Stage 1: Initial reference to the independent person.

The independent person will be invited to answer three questions:

(a) Is this a dispute about the application of the Code?

If the answer is no, the matter can proceed no further. If yes, then the independent person will move to question (ii).

(b) Have the parties exhausted local procedures?

If the answer is no, then the parties will be invited to make further local efforts to resolve the dispute. If yes, then the independent person will conduct an independent assessment, by answering question (iii) and giving reasons for the answer.

(c) Do the terms and conditions of employment on offer to new employees comply with the Code? 

If the answer is yes, then the matter is deemed to be concluded and the contractor can continue to offer the same package of conditions to new employees. If the answer is no, then the dispute will proceed to Stage 2.

Time limit: Twenty (20) Business Days.

129.2 Stage 2: Discussions with a view to reaching an agreement on compliant terms and conditions
Stage 2 begins with the parties being invited to seek to resolve the matter through further discussions.

The independent person will make themselves available to the parties to facilitate the process. The parties also have the option of establishing other arrangements for mediation.

If the parties can reach an agreement consistent with the Code then the matter is closed and the new package of conditions of employment will be applied both to new starters and to those employed during the dispute. 
If no agreement can be reached within the allotted time then the dispute will proceed to Stage 3.

Time limit: Ten (10) Business Days, with the possibility that this might be extended by the agreement of the parties and with the consent of the independent person.

129.3 Stage 3: Final Reference to the Independent Person
The independent person invites the parties to make final submissions. If the independent person then believes it would be worthwhile, the parties may be given a short period of further discussion. 

If there is no value in giving the parties more time - or if during any discussion the parties were unable to agree on how to bring the matter to a successful conclusion - then the independent person will proceed to a final binding arbitration. Having heard the evidence and reached a conclusion the independent person will impose a revised package of terms and conditions applicable to each of the affected employees.

Time limit: Ten (10) Business Days.

Stage 1: Referral to Independent Person and Execution of Independent Assessment (Twenty (20) Business Days in total from the point when ADR is invoked)




















































































Stage 2: Parties given time to resolve the dispute, with ongoing joint access to the Independent Person and with the option of mediation (Ten (10) Business Days, extendable by agreement)






Stage 3: Final submissions and Arbitration (Ten (10) Business Days)







Schedule  LISTNUM \l 1 SchdNumTemplate  
Equality Requirements

130 Discrimination and the promotion of equality

130.1 The LEP (including its agents and employees) shall not, and shall procure that LEP Parties shall not:

(a) discriminate directly or indirectly, or by way of victimisation or harassment, against any person on Prohibited Employment Grounds; and/or

(b) discriminate directly or indirectly or by way of victimisation or harassment against any person on Prohibited Grounds; and/or

(c) contravene Part IV of the Race Relations Act 1976 (Other Unlawful Acts) and/or Part IV of the Sex Discrimination Act 1975 (Other Unlawful Acts)

where appropriate.

130.2 The LEP (including its agents and employees) shall, and shall procure that LEP Parties shall, for purposes of ensuring compliance with paragraphs 1.1(a) and (c) above, in relation to staff engaged in the provision of Works, Interim Services or Services observe as far as possible the provisions of:

(a) the Commission for Racial Equality's Code of Practice in Employment;

(b) the Disability Rights Commission's Statutory Code of Practice on Employment and Occupation and the Code of Practice on the Disability Equality Duty;

(c) any other relevant code of practice introduced by a commission or other body set up by Parliament to promote, monitor and enforce Equalities Legislation,

including, but not limited to, those provisions recommending the adoption, implementation and monitoring of an equal opportunities policy.

130.3 The LEP shall, and shall procure that LEP Parties shall, in performing its/their obligations under this Agreement, comply (to the extent permitted by law) with the provisions of:

(a) Section 71(1) of the Race Relations Act 1976, as if they were a body within the meaning of Schedule 1A to the Race Relations Act 1976;

(b) Section 52(1) of the Equality Act 2006 as if they were a body within the meaning of Section 52(2) of the Equality Act 2006; and

(c) Sections 21B and 49A of the Disability Discrimination Act 1995, as if they were a body within the meaning of Section 49B of the Disability Discrimination Act 1995.

130.4 [Where in connection with this Agreement the LEP (including its agents and employees) or any LEP Party are required to carry out work on the Local Authority’s premises or alongside the Local Authority’s employees on any other premises, they shall comply with the Local Authority’s own employment policy and codes of practice relating to racial discrimination and equal opportunities.]
 

130.5 The LEP shall, and shall procure that LEP Parties shall, notify the Authority’s Representative forthwith in writing as soon as it becomes aware of any investigation of or proceedings brought against the LEP or any LEP Party under the Equalities Legislation.

130.6 Where any investigation is undertaken by a person or body empowered to conduct such investigation and/or proceedings are instituted in connection with any matter relating to the LEP’s performance of its obligations under this agreement being in contravention of the Equalities Legislation, the LEP shall, and shall procure that the LEP parties shall, free of charge:

(a) provide any information requested in the timescale allotted;

(b) attend any meetings as required and permit any of its staff to attend;

(c) promptly allow access to and investigation of any documents or data deemed to be relevant;

(d) allow itself and any of its staff to appear as witness in any ensuing proceedings; and

cooperate fully and promptly in every way required by the person or body conducting such investigation during the course of that investigation.
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131 Definitions used in this Schedule

In addition to the definitions already set out at Schedule 1 (Definitions and interpretation), the following defined terms are used in this Schedule:-

	“Benchmarking Information Request”
	the form of request submitted by the LEP to PfS containing all relevant data and information as set out in “Benchmarking Procedure for demonstrating the value for money of Non-Sample Schools” at www.partnershipsforschools.org.uk including the key characteristics of the New Project notified by the Local Authority pursuant to paragraphs 4.1 and 4.2 of this Schedule;

	“Benchmarking Information Report”
	the benchmarking information supplied by PfS in response to a Benchmarking Information Request; 

	“Benchmark Measures”
	the Elemental Benchmark Measures and/or the Summary Benchmark Measures;

	“Benchmarking Procedure”
	has the meaning given in clause 8.3 (a)

	“Elemental Benchmark Measures”
	those benchmark measures identified as such as set out in the document entitled “Benchmarking Procedure for demonstrating the value for money of Non-Sample Schools” at www.partnershipsforschools.org.uk.

	“Local Target Range”
	a Target Range based on local data from the local area known as [insert local area] ;

	“National Target Range”
	a Target Range based on national data;

	“Local Authority Target Range”
	a Target Range based on data from the Initial Projects;

	“Relevant Target Ranges”
	the Target Ranges determined by the Local Authority in accordance with paragraphs 4.1 and 4.2 for each New Project being the Local Authority Target Range and any or all of a Local Target Range, Regional Target Range or National Target Range;

	“Regional Target Range”
	a Target Range based on regional data from the [insert region];

	“Summary Benchmark Measures”
	those Benchmark Measures identified as such as set out in “Benchmarking Procedure for demonstrating the value for money of Non-Sample Schools” at www.partnershipsforschools.org.uk.;

	“Target Ranges”
	the ranges for Elemental Benchmark Measures and Summary Benchmark Measures identified by PfS in its Benchmarking Information Report and any Local Authority Target Range. 


132 Responsibility for Benchmarking

The Benchmarking of any New Project shall, notwithstanding any other provision of this Schedule 21 (including, without limitation, the participation of the Local Authority described herein), be the responsibility of the LEP and shall be carried out in accordance with this Schedule 21 (Benchmarking Procedure) so that the Local Authority can confirm whether the LEP is required to undertake Market Testing pursuant to Schedule 4 (Market Testing Procedure).

133 The timing and frequency of the Benchmarking Procedure

133.1 The Benchmarking Procedure shall be required to be carried out by the LEP in the development of New Projects both as part of any Stage 1 Submission and, if notified by the Local Authority to the LEP, any Stage 2 Submission under the New Project Approval Procedure set out in Schedule 3 (New Project Approval Procedure).

133.2 Any specific requirements of the Local Authority for any such Benchmarking Procedure shall be notified to the LEP as a Local Authority Requirement (pursuant to paragraph 2.3 or paragraph 4.1 of Schedule 3 (New Project Approval Procedure) as the case may be).

134 Establishing the Benchmark Measures

In submitting a written request to the LEP for outline proposals for a New Project pursuant to paragraph 2.3 of Schedule 3 (New Project Approval Procedure) the Local Authority shall identify the key characteristics of the proposed scheme and shall identify the Relevant Target Ranges.

The Local Authority and the LEP acknowledge that the Relevant Target Ranges may alter between Stage 1 Approval and Stage 2 Submission in the circumstances set out in sub-paragraph 4.3.

134.1 The Local Authority shall be entitled to vary the Relevant Target Ranges between Stage 1 Approval and Stage 2 Submission where the Local Authority demonstrates that there are justifiable reasons to support such a variation (such as the time elapsed between Stage 1 Approval and Stage 2 Submission Approval or other comparable schemes are signed demonstrating a variation in cost or wider economic activity demonstrates the possibility of increased costs, or that savings or efficiencies may be achieved). The LEP and PfS may make representations as to possible appropriate variations to Relevant Target Ranges.

134.2 As part of its development of a Stage 1 Submission and/or Stage 2 Submission the LEP shall complete a Benchmarking Information Request for approval by the Local Authority. The LEP shall submit the approved Benchmarking Information Request to PfS. 

134.3 PfS will respond within 20 Business Days of receipt of a valid Benchmarking Information Request, and the LEP shall submit the Benchmarking Information Request in sufficient time to allow the response to be included in the Stage 1 Submission or Stage 2 Submission, as applicable, in accordance with Schedule 3 (New Project Approval Procedure).

135 Analysis of Benchmark Measures

135.1 The LEP shall send a copy of the Benchmarking Information Report to the Local Authority and shall analyse each of the Benchmark Measures and shall identify as part of its Stage 1 Submission and/or Stage 2 Submission in relation to each Relevant Facility (or related or associated facility) within a New Project:

(a) whether the values for the Summary Benchmark Measures in its Stage 1 Submission or Stage 2 Submission lie within the Relevant Target Ranges and where this is not the case an explanation as to why;

(b) for each Stage 1 Submission, whether any values for any Elemental Benchmark Measures in its Stage 1 Submission or Stage 2 Submission identified by the Local Authority as a Local Authority Requirement (pursuant to paragraph 2.3 of Schedule 3 (New Project Approval Procedure)) lie within the Relevant Target Ranges and where this is not the case an explanation as to why;

(c) whether the Stage 1 Submission or Stage 2 Submission has met the requirements of Schedules 14 (?) and 15 (Format of Continuous Improvement Plan) of this agreement and whether it delivers the relevant portion of the guaranteed minimum savings and where this is not the case an explanation as to why;

(d) for each Stage 2 Submission, how any Local Authority Requirements identified at Stage 1 Approval (including any Summary or Elemental Benchmark Measures that were outside the Target Ranges) have been addressed and where this is not the case an explanation as to why. 

136 No Comparative Data

136.1 If PfS are unable to provide a Benchmarking Information Report (for a Stage 1 Submission or a Stage 2 Submission) then PfS will inform the LEP that this is the case and the LEP shall notify the Local Authority and the Local Authority will instruct the LEP to either: 

(a) carry out a Market Test pursuant to Schedule 4 (Market Testing Procedure); or

(b) appoint jointly with the Local Authority an independent technical adviser to identify and recommend suitable Benchmark Measures consistent with the Relevant Target Ranges, calculated on an open market basis.

136.2 If PfS do not provide a Benchmarking Information Report (for a Stage 1 Submission or a Stage 2 Submission) within 20 Business Day of receipt of a valid Benchmarking Information Request the LEP shall notify the Local Authority and the Local Authority will instruct the LEP to either: 

(a) carry out a Market Test pursuant to Schedule 4 (Market Testing Procedure); or

(b) appoint jointly with the Local Authority an independent technical adviser to identify and recommend suitable Benchmark Measures consistent with the Relevant Target Ranges, calculated on an open market basis.

137 Benchmarking Measures and Relevant Target Ranges for Stage 1 Submissions

137.1 As part of the Local Authority’s consideration of a Stage 1 Submission pursuant to paragraph 3.4 of Schedule 3 (New Project Approval Procedure) the Local Authority shall consider whether the Benchmark Measures in the Stage 1 Submission or Stage 2 Submission fall within the Relevant Target Ranges in the Benchmarking Information Report. This will be one but not the sole criteria in establishing whether the Local Authority considers the Stage 1 Submission satisfies value for money as part of the Approval Criteria.

137.2 In establishing whether the Stage 1 Submission or Stage 2 Submission offers value for money, cost is only one criteria that the Local Authority will consider. If all Benchmark Measures lie within the Relevant Target Ranges then the rebuttable presumption is that the Stage 1 Submission or Stage 2 Submission, as the case may be, offers value for money on the measure on the criteria of cost only. 

137.3 If all Summary Benchmark Measures lie within the Relevant Target Ranges but up to [2] Elemental Benchmark Measures (if any) fall outside the Relevant Target Ranges then the rebuttable presumption is that the Stage 1 Submission or Stage 2 Submission, as the case may be, offers value for money on the grounds of cost alone save where the Elemental Benchmark Measures falling outside the Target Ranges were identified as Local Authority Requirements. 
137.4 Where one or more of the Benchmark Measures identified as Local Authority Requirements lie outside the Relevant Target Ranges this shall, for the purposes of paragraph 3.4 of Schedule 3 (New Project Approval Procedure), be treated as a material aspect of the Stage 1 Submission or Stage 2 Submission, as the case may be, which is unsatisfactory to the Local Authority and the Local Authority shall be entitled to reject the Stage 1 Submission or Stage 2 Submission as the case may be. 
138 Protocols in relation to the Benchmarking Procedures

The parties may agree written protocols with express reference to this Schedule 21 which explain or clarify an aspect of this Benchmarking Procedure and such protocols shall be read as if incorporated into this Schedule 21 (including the use of non-BSF data, or alternative benchmarks for building refurbishment projects, facilities management services or the provision of a managed ICT service).

139 Requirement to provide Information

139.1 Without prejudice to any of the LEP’s general obligations under this Agreement, including without limitation to the other provisions of this Schedule, the LEP shall:-

(a) maintain a full record and audit trail of each Benchmarking exercise and make all such records (including details of all tenders and information received) available for inspection by the Local Authority, PfS and their authorised representatives (including, without limitation, the National Audit Office) upon reasonable notice from the Local Authority or from PfS as applicable;

(b) provide to the Local Authority and PfS, in a comprehensive and accurate manner, all information necessary to enable the Local Authority and/or PfS to review and assess all matters relating to the Benchmarking exercises undertaken or commenced by the LEP.
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Bulk Transfer Terms

140 Interpretation and definitions

In this Schedule, unless the context otherwise requires, the following terms shall have the meanings given to them below:

	Actuary’s Letter
	means the letter from the Administering Authority’s Actuary, a copy of which has been attached to this Schedule
;

	Administering Authority’s Actuary
	means [name of actuary] of [name of firm], or another actuary appointed by the Administering Authority for the purposes of this Schedule;

	AVCs
	means AVCs or SCAVCs as defined in the LGPS Regulations;

	Due Date
	means the date [ ] days after the last of the conditions in paragraph 3.6 of this Schedule has been satisfied;

	Fund
	means the [              ] Fund within the LGPS;

	LEP’s Actuary
	means [name of actuary] of [name of firm], or another actuary appointed by the LEP and/or relevant Partnering Service Provider for the purposes of this Schedule;

	LEP Scheme
	means the pension scheme or schemes nominated by the LEP and/or relevant Partnering Service Provider in accordance with of Part 2 of Schedule 13 (Pensions) of this Agreement;

	Transfer Amount
	means the amount or amounts referred to in paragraph 3.1 of this Schedule;

	Transferring Member
	means an Eligible Employee who agrees to a transfer of benefits being made for him or her from the Fund to the LEP Scheme under paragraph 2.1 of this Schedule.


141 The LEP Scheme

The LEP shall (and shall procure that each relevant Partnering Service Provider shall) invite each Eligible Employee who joins the LEP Scheme in accordance with Part 2 of Schedule 13 (Pensions) of this Agreement to consent to a transfer of benefits being made for him from the Fund to the LEP Scheme. The LEP and/or relevant Partnering Service Provider must issue this invitation no later than [one] month after the Relevant Transfer Date. The invitation must be in a form acceptable to the Local Authority and the Administering Authority (such acceptance not to be unreasonably withheld or delayed by the Local Authority) and which complies with any requirements of the LGPS Regulations. Any Eligible Employee wishing to consent to a transfer of benefits must notify the LEP and/or relevant Partnering Service Provider of this consent in writing no later than [three] months after the date of the invitation. The LEP shall (and shall procure that each relevant Partnering Service Provider shall) provide the Local Authority and the Administering Authority with the names of the Transferring Members no later than [four] months after the Relevant Transfer Date. 

142 Transfer payment from the Fund

142.1 The Local Authority shall use reasonable endeavours to ensure that the Administering Authority transfers from the Fund to the LEP Scheme on the Due Date an amount in respect of the relevant Transferring Members' service in the Fund before the Relevant Transfer Date calculated in accordance with the Actuary’s Letter and the LGPS Regulations.

142.2 As soon as reasonably practicable following the Relevant Transfer Date, the LEP shall (and shall procure that each relevant Partnering Service Provider shall) promptly provide all data within its possession or under its control which the Administering Authority and the Administering Authority’s Actuary may require for the calculation of the Transfer Amount and shall warrant that this data is in all material respects true, complete and accurate. 

142.3 As soon as reasonably practicable following the Relevant Transfer Date, the Local Authority shall promptly provide all data within its possession or under its control which the Administering Authority and the Administering Authority’s Actuary may require for the calculation of the Transfer Amount and shall warrant that this data is in all material respects true, complete and accurate.

142.4 The Local Authority shall use its reasonable endeavours to procure that:

(a) as soon as reasonably practicable after the Administering Authority's Actuary has been provided with the necessary data and information, the Administering Authority's Actuary shall calculate the Transfer Amount in accordance with the Actuary’s Letter and the LGPS Regulations; and

(b) within [one week] of completing this calculation, the Administering Authority’s Actuary shall notify the LEP's Actuary in writing of the particulars of the calculation and the data on which the calculation is based.

The LEP's Actuary will then have [one month] (or such longer period as the parties may agree) from the date on which those particulars and data have been supplied to him in which to object in writing that the calculation is incorrect or not in accordance with the Actuary’s Letter. The calculation shall be final and binding on the parties if the LEP's Actuary raises no objection within this stated period.

142.5 If the LEP’s Actuary objects in writing under paragraph 3.4 of this Schedule and the Administering Authority’s Actuary and the LEP’s Actuary cannot subsequently agree the Transfer Amount within [one] month (or such longer period as shall be agreed between the parties) of the objection, then the amount shall be determined by an independent actuary to be nominated by the Administering Authority and the LEP and/or relevant Partnering Service Provider jointly or, if they cannot agree, by the President of the Institute of Actuaries on application by either party. The independent actuary shall act as an expert and not as an arbitrator, and his decision shall be final and binding on the parties. The independent actuary’s costs shall be payable equally by the Administering Authority and the LEP and/or relevant Partnering Service Provider.

142.6 Payment to the LEP Scheme of the Transfer Amount shall only be made on the following conditions:

(a) the Transfer Amount has been agreed or determined under paragraph 3.4 or 3.5 of this Schedule and in accordance with the LGPS Regulations;

(b) the LEP and/or relevant Partnering Service Provider has complied with all its obligations under this Schedule; and

(c) the trustees of the LEP Scheme have confirmed in writing that:

-
a payment should be made in accordance with the LGPS Regulations and that they shall accept payment on the terms set out in paragraph 4 of this Schedule; 

-
they shall accept liability for each Transferring Member’s accrued contracted out rights under the Fund; and 

-
they shall accept the Transfer Amount in full and final settlement of all claims against the Fund in respect of each Transferring Member.

142.7 [The payment of the Transfer Amount shall be satisfied by the transfer of readily marketable stocks and shares of the Fund as agreed by the Administering Authority and the trustees of the LEP Scheme having a mid-market value on the day before the Due Date equal to the Transfer Amount. If the Administering Authority and the trustees of the LEP Scheme are not able to agree some or all of the particular assets to be transferred, or the mid-market value of any such assets, the payment of the Transfer Amount (or the appropriate part of it) shall be satisfied by the Fund transferring cash equal to [ ]% of that part of the Transfer Amount in respect of which there has been no agreement as to the assets to be transferred.]

143 Past service benefits

143.1 The LEP shall (and shall procure that each relevant Partnering Service Provider shall) ensure that:

(a) the LEP Scheme provides in respect of each Transferring Member such benefits as the Administering Authority’s Actuary certifies to be of actuarially equivalent value [(in accordance with the Actuary's Letter)]
 to the benefits which would have been payable under the LGPS in respect of the Transferring Member’s service before the Relevant Transfer Date if he had remained a member of the LGPS; [and

(b) the Transfer Amount will, subject only to any HM Revenue & Customs limits that may still apply, be wholly applied in the LEP Scheme for the provision of the benefits mentioned in paragraph 4.1 of this Schedule,
]

the LEP Scheme provides in respect of each Transferring Member such benefits as the Administering Authority’s Actuary certifies to be of actuarially equivalent value [(in accordance with the Actuary's Letter)]
 to the benefits which would have been payable under the LGPS in respect of the Transferring Member’s service before the Relevant Transfer Date if he had remained a member of the LGPS.

144 Additional voluntary contributions

144.1 Nothing in this Schedule shall apply to AVCs or to benefits secured by them. However, the Local Authority shall use reasonable endeavours to ensure that the assets representing each Transferring Member's AVCs in the Fund (if any) shall be transferred to the LEP Scheme. The LEP shall (and shall procure that each relevant Partnering Service Provider shall) ensure that the LEP Scheme provides benefits for each relevant Transferring Member which are equivalent to the assets transferred. 

145 No assistance

145.1 The LEP shall not (and shall procure that each relevant Partnering Service Provider shall not) encourage or initiate or assist or facilitate any action or provide any financial assistance for the purpose of requiring the Fund to pay an amount larger than the Transfer Amount to the LEP Scheme in respect of the Transferring Members.

146 [Exit Provisions

146.1 The LEP undertakes to the Local Authority (for the benefit of the Local Authority itself and for the Local Authority as agent and trustee for the benefit of the [Eligible Employees]
 that on:

(a) the expiry or termination of this Agreement; or 

(b) the expiry or termination of any Partnering Service Agreement in the case of a relevant Partnering Service Provider; or

(c) the employment of any [Eligible Employee] transferring to a New Employer in accordance with Part 2 of Schedule 13 (Pensions) of this Agreement (or otherwise),

the LEP shall (and shall procure that each relevant Partnering Service Provider shall) procure that the trustees of the LEP Scheme offer bulk transfer terms in respect of the relevant Eligible Employees' service in the LEP Scheme to the pension scheme of the Local Authority, any Future Service Provider (or their sub-contractors), any new service provider or any New Employer (as applicable) which are no less favourable (in the opinion of the Administering Authority's Actuary or an actuary appointed by the Local Authority) than the bulk transfer terms set out in the Actuary's Letter.

146.2 If the transfer payment paid by the trustees of the LEP Scheme is less (in the opinion of the Administering Authority's Actuary or an actuary appointed by the Local Authority) than the transfer payment which would have been paid had paragraph 7.1 of this Schedule been complied with, the LEP shall (and/or shall procure that each relevant Partnering Service Provider shall) pay to the Local Authority, any Future Service Provider (or their sub-contractor), any new service provider or any New Employer (as appropriate) (or as such person shall direct) the amount of the difference.
]

147 [Local Authority's Costs

147.1 Any costs of the Local Authority necessarily and reasonably incurred in connection with this Schedule shall be borne by the LEP.
]
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[No specimen is provided but it is suggested that the version of the PAA entered into or agreed at contract completion is inserted here]
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� 	Consequential amendments will be needed in cases where there is more than one Local Authority as a party and/or if there are other participant organisations who are to be procuring through the LEP by agreement with the Local Authority and PfS.


� 	For the OJEU Notice, Local Authorities should consider whether the scope of the SPA needs to cover some or all of the Local Authority's requirements in relation to other elements of the educational estate e.g. primary school or any special schools. If this change is appropriate then word search for "secondary schools" to pick up consequential changes in the document.


� 	Schedules 11 and 12 to identify at the procurement stage the nature and extent of any Additional Services the Local Authority may wish to source via the LEP. Procurement position to be considered by the Local Authority/advisers in this context. There will need to be as much certainty as possible about what requirements the Local Authority may have in this context, for example, in relation to the requirement (or otherwise) for Soft FM Services for D&B Schools. To the extent possible, precise requirements to be specified by way of identification of such Additional Services in Schedules 11 and 12. See also clause 4.2(b).


� 	If the Local Authority and the LEP consider secondment of some of the Local Authority's personnel to the LEP to be appropriate, a separate secondment agreement would be entered into.


� 	The LEP may wish to exclude the Relevant Employees who transfer under TUPE from the obligations in this clause. If the Local Authority is unwilling to agree to this the LEP may seek suitable assurances from the Local Authority that those Relevant Employees do not have any outstanding Convictions, that all necessary checks have already been carried out and are up to date and that they are not individuals who the Local Authority will seek to exclude from the Site or from carrying out the Works or Services. Note that the definition of Relevant Employees includes employees of any existing sub-contractors. Local Authorities may consider limiting any exclusion it is prepared to give to "Transferring Employees" (i.e. only Authority employees who transfer) unless the Local Authority has comfort under any provisions/indemnity or other legal entitlement it has against such sub-contractors to the effect that the employees of any such sub-contractors who transfer already satisfy the requirements of this clause.


� 	E.g., equality, work life balance, part time working. Each Local Authority to add to or amend as appropriate.


� 	The provisions in clause 6 will require consideration at a local level. There is to be a SPB for all SPA's/ LEPs although the role of the SPB will be more straightforward where there is a single Local Authority LEP than where there are multiple LA's (in which case amendments will need to be made to this clause 6 to accommodate multiple LA's and there will need to be a requirement for each New Project which affects a particular LA to be approved by that LA). Furthermore, should a LEP be established where other participants are involved in the LEP as shareholders in the LEP and parties to the procurement process for the LEP, rather than simply as stakeholders (e.g. LSCs) then consequential changes to the SPA would be needed to give such affected participants approval rights in respect of projects which affect them and voting participation at the SPB level.


� 	It is anticipated that the LA Rep would be a senior LA representative of the Local Authority (e.g. a chief officer (and not a member or a statutory officer) but clearly this also requires consideration at a local level. Other key people (including members) could be appointed a Stakeholder Representatives. For a multiple LA LEP there would need to be one appointee for each LA (LA to consider Part V of the Local Government and Housing Act 1989) and consequential amendments will be needed to the standard form agreement, voting provisions will be needed and each LA will need to have approval rights in respect of any New Project which affects that LA (but with the New Project also requiring approval of the other LA participants). The effect of any LEP Default in relation to (one or more) of the relevant LAs and (individual) LA Default would also have to be worked through. No drafting is provided here for this particular set of circumstances but LAs in this position should discuss their proposed approaches prior to commencing work on their ITCD.


� 	Parties to determine the number of Stakeholder Representatives so as to allow appropriate interests to be represented.


� 	In circumstances where the agenda for a meeting of the SPB indicates that matters of a confidential and/or sensitive nature (for instance, the Track Record Test) are to be discussed, the Local Authority Representative should give consideration to requesting that each Stakeholder Representative sign a form of Confidentiality Undertaking, confirming that they will not disclose the subject matter of identified Agenda items other than on a basis agreed with the Local Authority Representative.


� 	Non-executive chairman only required for multiple LA LEPs (optional for single LA LEPs, decision to be driven by the LA).


� 	Delete as appropriate.


� 	For a multiple LA LEP the quorum would need to include each of the Local Authority Representatives.


� 	For single LA LEPs, following consultation, the mechanics for the SPB have been simplified to recognise that in a single LA LEP the SPB is controlled by the LA and there should not be the need for a separate voting regime. The position will be more complex for a multiple LA LEP and the "OR" wording should be used with decisions then requiring a majority agreement of the members of the SPB (i.e. the SPB will still be controlled by the Local Authority Representatives).


� 	Local Authorities will note that the SFC will be the reference document against which the LEP will develop proposals for New Projects to meet the need for Relevant Facilities set out in the SFC approved by the Local Authority.


� 	This will need amendment for multi-LA projects, where the SPB should be the forum for signing of the SFC for the entire area.


� 	Sub-paragraph (b) is intended to provide maximum flexibility (subject to appropriate local advice being obtained on procurement) for the Local Authority to procure facilities for other public bodies/entities where this is agreed between such body/entity and the Local Authority. Other bodies/participants with procurement requirements could themselves become parties to this agreement (e.g., LSCs, foundation schools) and the extent of exclusivity would need to be considered in such cases. OJEU notices will need to be carefully considered as to whether any Schools Governing Bodies, VA Schools, Foundation Schools, Academies, Foundation Partnerships, City Technical Colleges, Learning & Skills Councils or Local health organisations should be included in the OJEU.


� 	This threshold will be set locally but it is intended that the LEP ICT provision will ultimately relate to the entire secondary school estate within the Area, albeit with the possibility for specific local carve outs in accordance with the provisions of clause 7.5.


� 	An equivalent annual contract value could be inserted here if more appropriate and/or a capital value cannot be ascertained.


� 	Local Authority to consider whether exclusivity is to be extended to cover any primary schools.


� 	Sub-paragraph (b) is intended to provide maximum flexibility (subject to appropriate local advice being obtained on procurement) for the Local Authority to procure facilities for other public bodies/entities where this is agreed between such body/entity and the Local Authority and the Relevant Facility is being funded under the BSF Programme. Other bodies/participants with procurement requirements could themselves become parties to this agreement or enjoy the benefit of the procurement arrangements in it through appropriate back to back arrangements (e.g. the procurement agreement for use in relation to academies). The extent of exclusivity will need to be considered in such cases. OJEU notices will need to be carefully considered as to whether any Schools Governing Bodies, VA Schools, Foundation Schools, Academies, Foundation Partnerships, City Technical Colleges, Learning & Skills Councils or Local health organisations should be included in the OJEU.


� Essential pre-defined carve-outs may be included here at local level if there are good reasons to have such carve-outs. These need to be restricted to the absolute minimum since carve outs may have a significant effect on the benefits of the long term LEP partnering arrangements. For example, existing PFI schemes might be carved out and any existing framework arrangements or outsourcing arrangements which would otherwise overlap with the LEP's exclusivity. It is proposed that if it is not commercially viable for the LEP to be granted exclusivity to provide services ahead of an existing provider and this can be properly demonstrated by the Local Authority (albeit that the existing provider does not necessarily have a contractual entitlement to provide the services) then such services would be carved out and the LEP would be required to submit a tender as part of a standard competitive process. If the Local Authority can not demonstrate that this is the case, then the LEP will be granted an opportunity to tender ahead of the existing provider. 


� 	Explanation in relation to clause 8.2(a)(iii):


(1)	Market testing only comes into play after year 5. After year 5 the process needs to apply to a "representative new project" of the relevant type (types being PFI, D&B, ICT etc). Scale and scope e.g. the nature of the refurbishment may also be considerations. The project needs to be "representative" otherwise there would be the possibility for abuse of the market testing process by a small/ non-representative new project being market tested with the incumbent supply chain winning this. Sub-clause (A) covers this. 


(2) 	There may be projects which need to be taken forward after the fifth anniversary which are not representative but before the representative new project of the relevant type has been market tested. If so, such a project would need to market tested too. Sub-clause (B) covers this.


(3) 	Finally, it would be open to the LEP in relation to any New Project to market test on a voluntary basis – Sub-clause (C) allows this.


� 	Where appropriate, in relation to any LEP-wide Soft FM, benchmarking and market testing provisions to be considered (if not covered in relevant agreement).


� 	Prior to the launch of the PfS Benchmarking System, Local Authorities and the Private Sector Partner in the LEP may be advised by PfS to take joint independent technical advice in relation to benchmarking project costs (as described in Schedule 21). Such independently approved project costs will replace the benchmark comparison cost in clause 8.3(a)(iii) for all relevant projects until such time as the PfS Benchmarking System is made available.


� 	It is anticipated that PfS will make available benchmarking information on the performance of projects across the BSF Programme and it is also possible that, in due course, PfS may offer services to projects to conduct the benchmarking exercise on their behalf.


� 	This final sentence is to allow the parties to agree to general work being undertaken by the LEP for the Local Authority, for example, on an hourly rates basis using the rates pursuant to Schedule 11 (Local Authority’s Partnering Requirements and related matters)/ the LEP Business Plan and invoiced at an agreed frequency where the parties agree that this is more appropriate than the costs being part of a Project Management Fee. However, Local Authorities should assess the extent to which Bidders are prepared to commit to work and costs being carried by the LEP/ supply chain "at risk" in relation to the work being undertaken being in relation to New Projects.


� 	It is anticipated that it will be possible to identify the proportion of the LEP Initial Set-up Costs to be apportioned to each New Project over the first five years by reference to the initial SFC.


� 	Parties to ensure that, where any Project Management Fee is to be recovered in respect of a D&B Contract or an ICT Contract, that the relevant contract includes a clause requiring the Local Authority to make the relevant payment.


� 	Where there is more than one Local Authority there will need to be clarity in this clause as to how unrecovered LEP Set-up Costs would be recovered (e.g., 50:50 or in other specified) proportions?


� 	In appropriate circumstances, should complex financial arrangements (which are discouraged) be required by the LEP to defer set up costs, then the Local Authority should consider whether this is VFM. If appropriate circumstances can be justified (including by reference to the amount in question) then the set up costs could be paid on the close of the initial schemes.


� 	It is anticipated that there would be some form of call off instruction letter specifying the Educational Support Services and/or Additional Services that the Local Authority needs.


� 	Only relevant where multiple Local Authorities.


� 	The LEP should be required to maintain PI insurance where professional advice is being provided by the LEP and/or Partnering Services Providers (with the LEP being responsible for the Partnering Services Providers under clause 5.1). Where it is deemed necessary for PI insurance to be effected, clause 10.6 wording should be used.


� 	Level needs to be set commensurate with the risk in question and the cost of the cover.


� 	The thresholds in sub-clauses 13.1(b)(i) and (ii) should be set based upon the profile of the local programme and the value of the projects in the local programme. Local Authorities may require bidders to bid figures in this context as part of the bid process.


� 	In this context, see clause 13.8.


� 	These provisions in relation to significant Performance Failure have been added to recognise that some SPF's may not be capable of remedy.


� 	Note that the LEP cannot be forced by the LA to comply with any request made by the LA pursuant to clause 13.4(c) so that, for example, should the LA request that the LEP replaces a Supply Chain Member (but the LEP cannot or does not want to effect that replacement) then clause 13.5 will apply.


� 	For example, KPI 3.3 relates to calendar months taken between the date of financial close and operational commencement at the school.


� 	This provision has been amended from the March 2005 wording which specified an order of precedence of (a) relevant Project Agreement (b) SPA (c) SHA and (d) any other contracts. Revised wording keeps the Project Agreements separate from the partnering documents and prevents them tainting the partnering documents and vice versa (e.g. a schedule to a PA could otherwise take precedence over the SPA and SHA provisions). As between the SPA and the SHA there should not be inconsistencies but, if there are, the SHA has the LEP, PfS, PSP and the LA as parties and that is therefore given precedence over the SPA (with only the LEP and the LA being parties to the SPA).


� The Best Value Authorities Staff Transfers (Pensions) Direction 2007 requires that the pension protection required under the Direction must be enforceable by the protected employees.


� 	Signature blocks to be reviewed/ amended as appropriate.


� 	Signature blocks to be reviewed/ amended as appropriate.


� 	Definition only needed if more than one Local Authority Party/procuring entity (with consequential amendments to Schedule 3).


� 	The Local Authority may wish to protect employees who are eligible to join the LGPS but have not yet done so. The HM Treasury Guidance 'Staff Transfers from Central Government. A Fair Deal for Staff Pensions' refers to protection in respect of future service for transferring staff rather than just transferring active pension scheme members.


� 	The protection of the pension rights of Transferring Original Employees under the Fair Deal Guidance will depend upon whether their original transfer from the Local Authority was protected under the Fair Deal Guidance. However, this will not prohibit the Local Authority from applying the Fair Deal Guidance to these employees now where the Local Authority recognises the costs of doing so and has made a value for money case meeting these costs. Similarly, the Fair Deal Guidance does not protect the pension rights of staff recruited by an existing Contractor after the transfer of the Transferring Original Employees and the suggestion above is that this may be done in particular circumstances. However, the Local Authority would not be prohibited by Guidance from providing some pension protection for such staff where appropriate on value for money grounds. The Local Authority should also consider the protection which will apply under the proposed changes to TUPE and how returning employees may be treated. The limb allowing the LEP or a PSP to nominate individuals to be nominated at a whim has been deleted allowing LAs to consider how they wish to manage this issue.


� This section is to be replaced by s1159 of Companies Act 2006. This section's commencement is governed by s1300(2) of the Companies Act 2006 which states that it will come into force on such a day as may be appointed by order of the Secretary of State or the Treasury.


� 	In the context of the SPA note that the term "Initial Projects" refers to the Sample Schools/projects. The definition is used in the context of, for example, the market testing provisions in clause 8.2(a)(i). Please note that other schools (or grouping of schools) to be procured in the same (as well as any future BSF waves) will be treated as New Projects under the terms of the SPA and that the suite of BSF standard form agreements, in particular the ICT Contract have been drafted on this basis. Alternative procurements will need to make appropriate amendments in conjunction with PfS.


� 	This will be bid as part of the original PSP procurement.


� 	This section is to be replaced by s1159 of Companies Act 2006. This section's commencement is governed by s1300(2) of the Companies Act 2006 which states that it will come into force on such a day as may be appointed by order of the Secretary of State or the Treasury.


� 	If a Local Authority seeks to include more than secondary education, this provision will need to be amended.


� 	In the normal course it is expected that all LEP costs will be included within the proposed Project Management Fee.


� 	The standard form does not seek to prescribe the format of the Local Authority Requirements (e.g. whether the Local Authority is responsible in whole or in part for the output specifications for the relevant new project). This will vary between different Local Authorities across the programme and will depend on the scope of the Partnering Services which the LEP is required to provide. Note that the Local Authority Requirements will need to include any funding conditions and approval requirements in respect of DCSF or PfS including any requirements in relation to standard form documents notwithstanding clause 7.7. Generally, the Local Authority Requirements should be clear and objective so that the LEP is clear on what it needs to respond to. The Local Authority Requirements should fit alongside the LEP Partnering Proposals. 


� 	It is anticipated that, prior to the Local Authority making a New Project Request in a wave for which the Local Authority already has an OBC approval, the Local Authority will have received a Stage Zero approval from PfS. However, the SPA is flexible in its approach and permits the Local Authority to make a New Project Request prior to receiving a Stage Zero approval from PfS (in which case the Local Authority will need to ensure that any Stage 1 Approval in respect of a Stage 1 Submission is conditional upon the Local Authority receiving a Stage Zero approval from PfS).


	If the New Project represents the first school or group of schools in next Wave of BSF investment then a new OBC will be required instead of a Stage Zero approval. The above comments relating to the timing of a Stage Zero approval equally apply to a new OBC.


� 	To be agreed locally (see above).


� 	The requirements for a Stage 1 Submission should be detailed in the LEP Partnering Proposals and should be broadly equivalent to the work required for the submission of an Initial Bid for the Sample Schools but also taking into account the requirements for Stage Zero etc per the guidance on the PfS website and, for example, BSFI requirements for each Stage. The LEP Partnering Proposals should clearly set out the respective roles and responsibilities (1) for the Local Authority, (2) jointly between the LEP and the Local Authority and (3) the LEP itself. It should also set out a time line with key milestones. Parties are advised to review guidance on the PfS website on Stage Zero, Stage 1 Submission and Stage 2 Submission requirements to ensure that the New Project Approval Procedure and LEP Partnering Proposals cover all material issues.


� 	Multiple LA LEPs to have a prior step of SPB approval of the relevant Stage 1 Submission before the same is submitted to the relevant Affected Local Authorities for approval.


� 	To be agreed locally (see above).


� 	See footnote to paragraph 3.1. The equivalent approach for the Stage 2 Submission applies as in relation to a Stage 1 Submission in terms of respective roles and responsibilities and the LEP Partnering Proposals setting out the required content. The requirements for a Stage 2 Submission should be broadly equivalent to the requirements in respect of the submission of a Final Bid in relation to the Sample Schools.


� 	It is anticipated that, prior to the Local Authority issuing a Stage 2 Approval, the Local Authority will have received an FBC approval from PfS and that this will be part of the Local Authority Requirements. However, the SPA is flexible in its approach and permits the Local Authority to issue a Stage 2 Approval prior to receiving an FBC approval from PfS (in which case the Local Authority will need to ensure that the completion of the Stage 2 Approved Project is conditional upon the Local Authority obtaining an FBC approval). An FBC approval will be required for both a New Project which was the subject of a new wave OBC and a New Project that was the subject of a Stage Zero approval.


� 	Where there is more than one Local Authority the liability for any costs under this paragraph to be stated as "in equal shares" unless otherwise specified at Stage 1.


� 	If an incumbent Supply Chain Member does work in working up a Stage 1 Submission for a New Project which is then Market Tested, and that Supply Chain Member then competes in the Market Test but is unsuccessful, the LEP would (if the Supply Chain costs are included in the Project Management Fee – this will depend on the configuration of the relevant LEP/ supply chain) be able to pay the Supply Chain Member for the work undertaken to Stage 1 out of the Project Management Fee but all tenderers (incumbent or new) would be on the same footing against the work done to Stage 1).


� 	Should be reviewed on a project specific basis. The parties will need to assess whether D&O insurance is also required. The Local Authority should also consider, with appropriate input from insurance advisers, whether PI insurance cover should be required for the LEP and/or any Partnering Service Provider. The requirement for this will depend on the nature and extent of the Partnering Services being provided. See also clause 10.6.


� 	In the event that a corporate policy is being used, an indemnity to principals clause will also be acceptable.


� 	With some Local Authorities that have the need for LEP support and assistance/ resource, some of the LA matters may be tasked to the LEP as Educational Support Services under Part B of Schedule 12. 


� 	Bidders to suggest/identify as part of their bid.


� 	Bidders will be required to bid the LEP Partnering Proposals. This format is a template setting out the structure and minimum requirements for the LEP Partnering Proposals. The actual LEP Partnering Proposals will be inserted in place of this template on signing of the SPA. The Local Authority may wish to add to the template prior to submission to bidders (as well as developing it in the dialogue phase with bidders). It will form a material part of the evaluation process on partnering and become the contractual commitment by the LEP to the LA. (Drafting note: the 'protocol' references in Schedule 3 have been deleted as the LEP Partnering Proposals should now cover any items that would previously have been in such protocols).


� 	Bidder to prepare and agree with the LA prior to financial close.


� 	Local Authority to insert into template.


� 	As amended from time to time.


� 	To be agreed at a local level depending on the Local BSF Programme and, e.g. whether, post appointment as Selected Bidder, there are any New Project proposals that need to be being worked on in parallel with the delivery of the Sample Schools in order to ensure the Local BSF Programme is met.


� 	Check the PfS website for the latest version of relevant guidance. The website also has a document which summarises requirements in tabular form for the various OBC/ Stage Zero requirements etc with Local Authorities and Bidders may find helpful in developing partnering proposals.


� 	Local Authority to consider.


� 	See footnote below on terminology.


� 	The content requirements for a Stage 1 Submission will broadly mirror the requirements in respect of the Initial Bid for the Sample Schools and, for a Stage 2 Submission, will broadly mirror the requirements for the Final Bid in relation to the Sample Schools. The Stage 1 and Stage 2 requirements have been taken out of Schedule 3 since, in all material respects, they will apply equally to the Sample Schools.


� 	From a practical perspective it is likely that the Local Authority will want the Stage 2 Submission to cover off the bulk of the requirements in relation to the Local Authority's FBC and the PFS requirements in relation to it. Requirements and timing to be agreed at local level. This will save time in the overall approvals process and lessen or remove the risk of a New Project with Stage 2 Approval failing at a subsequent FBC stage.


� 	Example list – can be amended as required on a project specific basis before being provided to bidders. For each item being stated to be applicable or potentially applicable the Local Authority should specify in the table, in as much detail as is reasonably practical, how the Educational Support Service would interface (if provided by the LEP) with the skill set and resources of the Local Authority itself in relation to the relevant service. The aim is to tailor the likely requirements of the Local Authority to its needs based on its resources and skills. Doing this will avoid the uncertainty inherent in the previous Partnering Services Specification of asking the LEP to resource (and so cost) a wide range of educational services which, in practice, many local authorities may not want or need. Accordingly, if the Local Authority does not anticipate requiring assistance from the LEP this should be stated with a brief summary of who/how the relevant matter will be dealt with "in-house" by the Local Authority as a cross check to all of the key matters being covered off. In some cases, as identified in the table in italics, it is likely that the relevant matter should be included in Delivery Services. The actual list of potential services in this section is unchanged from the March 2006 standard form of the Partnering Services Specification.


� 	These expertise requirements have been taken from the March 2006 standard form of the Partnering Services Specification to ensure consistency and that underlying educational transformation issue are addressed.


� 	In accordance with Circular 3/2003 in contracting with a person for the provision of Services, where those Services are, immediately prior to the Agreement, provided by the Local Authority, the Local Authority must, if the contract would not amount to a relevant transfer under TUPE, ensure that the contract provides that the contractor is required to offer employment to existing staff on the same terms and conditions as if this were a relevant transfer under TUPE. Existing staff are staff who before the Agreement was entered into, carried out or were engaged in the provision of the Services by the Local Authority. The clause as drafted does not apply to any existing third party contractor employees who currently provide the services. It is assumed that the risk in such cases lies with that existing third party contractor if there is no TUPE transfer.


� 	This confirms that the pensions obligations will also apply as if there had been a TUPE transfer.


� 	The words in square brackets must only be included where the Local Authority has the power to compel its existing sub-contractors to make these payments under any provision/indemnity or other legal entitlement it has against such sub-contractors.


� 	As above, “Relevant Employees” should only be used where the Local Authority is able to recover such sums in respect of non Transferring Employees from any sub-contractor of the Local Authority under any indemnity or other legal entitlement it has against such sub-contractor.


� 	This list would normally show: 1. Staff ref no 2. DoB 3. Age 4. Job Title 5. Start Date 6. Continuous Service Date – length of reckonable service 7. Contracted Hours 8. Sex (M/F) 9. Site 10. Department 11. NI Letter (A or D) 12. Scale and point 13. Salary 14. Superannuation (including contribution rates, length of reckonable pensionable service etc) 15. Allowance/deduction code. NB This is not necessarily an exhaustive list.


� 	The wording in square brackets is to be inserted if paragraph 6.1(c) is included, which is the case where the Authority decides to use the adjustment to the Project Management Fee method for future costs following an Equal Pay Ruling instead of simply providing an indemnity in relation to such ongoing costs.


� 	The wording in square brackets is to be inserted where the Authority decides to use the adjustment to the Project Management Fee method for future costs following an Equal Pay Ruling instead of simply providing an indemnity in relation to such ongoing costs.


� 	The drafting takes into account of the Code of Practice or Workforce Matters in Local Authority Service Contracts issued by ODPM on 13 March 2003. Local Authorities should assess on a project specific basis whether the Code would apply to any given project specific circumstances. If the Code will not apply, the provisions of paragraph 8 and the related definitions and Schedules can be deleted.


� 	This version of paragraph 8.9 is to be used where the Local Authority only wants to indemnify in respect of Direct Losses relating to the New Employees terms and conditions under the Code arising from an Equal Pay Ruling and does not want to adjust the Project Management Fee. 


� 	This version of paragraph 8.9 is to be used where the Local Authority wants to adjust the Project Management Fee for Direct Losses relating to the New Employees terms and conditions under the Code arising from an Equal Pay Ruling.


� 	This list would normally show: 1. Staff ref no 2. DoB 3. Age 4. Job Title 5. Start Date 6. Continuous Service Date – length of reckonable service 7. Contracted Hours 8. Sex (M/F) 9. Site 10. Department 11. NI Letter (A or D) 12. Scale and point 13. Salary 14. Superannuation (including contribution rates, length of reckonable pensionable service etc) 15. Allowance/deduction code. NB This is not necessarily an exhaustive list.


� 	Local Authorities should ensure that this obligation is passed on to the new service provider by way of contract.


� 	The level of funding of the relevant pension schemes will need to be established by bidders. The information made available to bidders, and any assumptions made as to the level of funding of existing schemes, will need to be agreed. Where Transferring Original Employees are included within the Eligible Employees definition as a result of a re-let of an existing service contract, it may be necessary to check whether the benefits under the LGPS are the same as, broadly comparable to or better than the benefits under their current pension scheme, in accordance with the protection required under The Best Value Authorities Staff Transfers (Pensions) Direction 2007.


� 	Where Bidders make assumptions, in their commercial bid response, as to the level of contributions they will fund to the LGPS, such assumptions must be reflected in their mark-up of Schedule 13.


� 	The Local Authority may also be the Administering Authority.


� 	Under regulation 5A(6) of the LGPS Regulations, the Local Authority (in the majority of cases) must carry out an assessment, taking account of actuarial advice, of the level of risk arising on premature termination of the provision of the service or assets by reason of the insolvency, winding up or liquidation of the transferee admission body and that where the level of risk identified by the assessment is such as to require it, the transferee admission body must provide an indemnity or bond to meet the level of risk identified.


� 	This clause seeks to mirror the right of set off which must be included in the Partner Admission Agreement under regulation  5A(8) of the LGPS Regulations.


� 	The Local Authority should note that certification by GAD does not take account of any benefits which are payable solely as a result of the member being declared redundant, either compulsorily or voluntarily, where those benefits exceed the normal benefits available to an individual who resigns from employment at the same time. Such benefits are payable under regulation 26 of the LGPS Regulations. The Local Authority may wish to consider whether it wants to include any express provisions about the continuation of such benefits in the Agreement, either through the LEP Scheme or by way of compensation. If so, the Local Authority should consult with its professional advisers about such provisions. Alternatively, the Local Authority may wish to consider with its advisers whether such benefits pass under TUPE (where TUPE applies) following the decisions in Beckmann v Dynamco Whicheloe Macfarlane [2002] 64 PBLR and Martin v South Bank University [2003] 85 PBLR. Discretionary enhanced benefits payable under the Compensation Regulations are covered in clause 31.9."


� 	Protection provided by paragraph 8 of The Best Value Authorities Staff Transfers (Pensions) Direction 2007 requires the assessment of benefits on a re-let of an existing service contract to be made against the Transferring Original Employees' previous pension scheme (where this is not the LGPS). The Transferring Original Employees may still be LGPS members under an admission agreement.


� 	Please see footnote above.


� 	The Local Authority may wish to consider whether it wishes to exclude the voluntary surrender of LGPS membership as part of a promotion package.


� 	The Local Authority may wish to consider the extent it wishes to impose obligations on the LEP or a Partnering Service Provider in respect of the discretionary benefits they may award under the Compensation Regulations and/or the LGPS (in particular where employment is terminated by reason of redundancy or in the efficient exercise of the employer's function). In particular the old power to award Added Years Compensation has now been removed under the Compensation Regulations.


� 	The Local Authority needs to consider whether it wants to pass these costs to the LEP or bear them itself as part of the project costs.


� 	Protection provided by paragraph 8 of The Best Value Authorities Staff Transfers (Pensions) Direction 2007 applies on a re-let of an existing service contract to Transferring Original Employees who may be in an occupational pension scheme provided by their existing employer which is not the LGPS or a broadly comparable pension scheme. For example, this may be because the employees transferred from the Authority before the HM Treasury Guidance 'Staff Transfers From Central Government: A Fair Deal For Staff Pensions' came into effect. These employees would not come under the protection afforded to 'Eligible Employees' but their rights to acquire benefits which are the same as, broadly comparable to or better than the benefits under their existing occupational pension scheme (which may be either defined benefit or defined contribution) must still be protected and be enforceable.


� 	These KPIs will need adjustment and revision at a local level to be consistent with the Strategy for Change for the Area, and the profile of the local investment programme. Note that certain KPIs in part 2 are/will be flagged as "national priorities" (requiring PfS agreement to any amendment being made to them). It may take a few years of LEP operation to achieve any meaningful targets, and authorities should bear this in mind when setting the target levels. Targets that are either unachievable or too easy to reach can have a negative effect on project performance.


� 	The information referred to in this Schedule is by way of illustration only. Consideration should be given to the employee information to be given on a project specific basis.


� 	Background information to the LGPS Pension Scheme, including members and employers guides and booklets can be found at http://www.lgps.org.uk if further information is required for the purposes of pricing or obtaining a GAD certificated broadly comparable pension scheme.


� 	note – this table will not be needed if all relevant employees are currently employed by the Local Authority (specialist advice should be sought if there is some concern as to whether school employees (if any) are to be designated as LA employees or Third Party Employees).. LAs should note that full and all information relating to employees who may be affected by a TUPE transfer should be provided to bidders at the earliest opportunity.


� 	Background information to the LGPS Pension Scheme, including members and employers guides and booklets can be found at http://www.lgps.org.uk if further information is required for the purposes of pricing or obtaining a GAD certificated broadly comparable pension scheme.


� 	Background information to the LGPS Pension Scheme, including members and employers guides and booklets can be found at http://www.lgps.org.uk if further information is required for the purposes of pricing or obtaining a GAD certificated broadly comparable pension scheme.


� 	The Local Authority may require this as an additional obligation where it wishes to ensure compliance with its own discrimination and employment policies and codes of practice.


� 	Requirements relating to bulk transfer provisions are contained in HM Treasury Guidance 'Staff Transfers From Central Government : A Fair Deal for Staff Pensions' (June 1999) and HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues' (June 2004). This Schedule is provided as a specimen only and Local Authorities are advised to liaise with the Administering Authority of the relevant LGPS fund (where different from the Local Authority) and its own advisers as early as possible to agree the provisions of the Schedule. The Administering Authority may have a preferred form of Schedule it would prefer to use or may have specific amendments it would wish to make to this specimen Schedule. The Local Authority should also check that the Schedule complies with the bulk transfer provisions contained in the LGPS Regulations in force at the time the Agreement is signed.


� 	The Actuary's Letter should set out fully and clearly the bulk transfer assumptions and adjustments and be made available to all qualified bidders at the earliest possible stage in the process. The Actuary's Letter should represent a reasonable final position rather than an opening position for further negotiation. Compliant bids should be on the basis that the LEP Scheme will accept the bulk transfer terms set out in the Actuary's Letter and any costs or benefits conferred by the acceptance of those terms should be dealt with by way of a price adjustment set out in the bid documentation and supported by a reasoned statement of need. Where there is uncertainty regarding the size of the bulk transfer, for example where large numbers of staff are potentially involved, the HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues' suggests that bids could be made which are contingent on the size of the bulk transfer value which is eventually calculated. In such cases, it may be necessary to agree a mechanism in the Agreement by which the contract price can be adjusted to reflect the value of the transfer amount which results from the level of take-up by staff.


� 	The form of payment and discount for cash needs to be discussed with the Administering Authority. If this is to be covered in the Actuary's Letter, this clause can be deleted.


� 	It may be necessary to refer to the Actuary's Letter to determine what 'actuarially equivalent value' means. 'Actuarially equivalent value' is the term used in the HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues'.


� 	The Local Authority may wish to consider whether it wants to seek to ring-fence any Transfer Amount within the LEP Scheme. The Local Authority should consult with its professional advisers regarding this option.


� 	It may be necessary to refer to the Actuary's Letter to determine what 'actuarially equivalent value' means. 'Actuarially equivalent value' is the term used in the HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues'.


� 	The exit provisions aim to reflect as far as possible the exit requirements of HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues'. The Local Authority could consult with its professional advisers regarding these provisions and the Guidance and the requirements it wishes to impose.


� 	HM Treasury have indicated that the exit provisions in HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues' may cover not only Transferring Members but also Eligible Employees who did not transfer their benefits from the LGPS under the initial bulk transfer but did join the LEP Scheme for future service only. The Local Authority should consult with its professional advisers regarding the scope of the employees it wishes to protect under this paragraph.


� 	HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues' provides that onward bulk transfer requirements can be imposed on the pension scheme and/or the sponsoring employer. The Local Authority will need to consider whether it wants to include a shortfall obligation of this type on the LEP.


� 	The Local Authority needs to consider whether it wants to pass these costs on to the LEP or bear them itself as part of the project costs.
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