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PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this Development Agreement (VA Schools).

Dated                                                    200[ ]
(1)   [NAME OF LOCAL AUTHORITY]
(2)   THE GOVERNING BODY OF [NAME] SCHOOL

(3)   [NAME OF TRUSTEES]
 - and -
(4)   [NAME OF DIOCESAN AUTHORITY]
Design and Build Contract

Development Agreement

INTRODUCTION TO THIS DOCUMENT

This Agreement has been developed to enable the procurement, within a BSF local programme, of design and construction works by a BSF local authority (the "Authority") for occupation by a Voluntary Aided School ("VA School") with the conduct of the VA School being under the management of its Governing Body. This Agreement should be entered into simultaneously with the Design and Build Contract.

Under the Schools Standards and Framework Act 1998 (the “1998 Act”) as amended by The Education (Grants in respect of Voluntary Aided Schools) (Amendments) (England) Regulations 2002 (SI 2002/1720) the Secretary of State for Children, Schools and Families has a power to provide funding for 90% of any costs incurred in respect of capital expenditure for which the Governing Body of a VA School is responsible with a discretion in certain circumstances (that are considered by the Department for Children, Schools and Families (“DCSF”) to be generally applicable to the BSF Programme) to increase grant funding to 100%.

DCSF has confirmed that where a VA School project is included in a local BSF programme either as a refurbishment/remodelling or new build project, the Secretary of State will be willing to make 100% grant funding available.  The funding received is expected to be paid under an authorisation from the relevant Governing Body and if necessary with the consent of the appropriate Diocesan Authority (who are recognised in education law as a possible recipient of grant funding for capital works to VA Schools) directly to the Authority.  The arrangements proposed do not preclude the possibility of the Governing Body or its Trustees or the Diocesan Authority making capital contributions to the Works to develop additional facilities or to extend the scope of the Works; however this Agreement will require amendment to accommodate this.
This Agreement anticipates that the Authority will in exercise of its powers under education law and its general power under section 2 of the Local Government Act 2000 perform the function of delivering to the VA School the construction works under a BSF standard form D&B Contract.  The Authority contracts to procure the delivery of the Works under a D&B Contract in its own name.  The Authority will wish to be clear that it can satisfy the conditions for use of the section 2 power.  The approach taken assumes that the redevelopment of the VA School will be consistent with the Strategic Business Case/Strategy for Change and Business Cases approved by the DCSF/PfS.  This approach will also enable the Authority to manage the procurement relationship with the LEP consistently with the position taken by the Authority in similar schemes of benefit to Community Schools.  The contracting parties to the D&B Contract will be the Authority and the LEP.

This approach is also helpful to the LEP and its nominated Building Contractor as project management arrangements can largely reflect those in place for procurements undertaken in relation to Community Schools.  It is expected that the VA School Governing Body will secure substantial procurement benefits from this approach to procurement.

Parties to the Agreement
These are the Authority, the Governing Body, the Trustees of the VA School (who have a continuing interest in the completed works requiring, for example, access to intellectual property rights derived from the project) and where appropriate the Diocesan Authority.  The Trustees, as owners of the School Site, will grant the Authority a licence during the period of the D&B Contract to gain access to the School Site for the purposes of carrying out the construction works, who will in turn grant a licence to the D&B Contractor.  The Governing Body will join in with the grant of these rights to recognise the Governing Body’s day to day control of the Site.  The Diocesan Authority, being the appropriate diocesan authority for the purposes of the Educations Acts, has been made a party to this Agreement in order to formally give its consent to the Works, required as a matter of law for Church of England schools pursuant to the Diocesan Boards of Education Measure 1991 and as a matter of practice for Roman Catholic schools.  Whilst the primary responsibility for the Works rests with the Governing Body, it is recognised that Trustees and/or the Diocesan Authority may wish (or indeed feel bound under the terms of the trust arrangements) to exercise more control over the Works and with this in mind the document provides for the possibility that certain rights may also be exercised by the Trustees and/or Diocesan Authority.  This is a matter for local determination.
Objectives of the Agreement

Utilising funding made available by the Secretary of State, the Governing Body is in a position to meet the costs of the D&B Contract.  This Agreement commits the Authority to procuring the necessary design and build services.  The Governing Body agrees to meet the costs incurred under the D&B Contract (with certain exceptions
).  The Authority is therefore in a position to contract with the LEP for the procurement of the Works as defined in the D&B Contract.


The terms of this Agreement follow closely the terms and conditions of the D&B Contract. For simplicity many of the obligations upon the Authority which it will wish to also have recognised in the arrangements with the Governing Body are placed in a schedule.  A similar position has been adopted in relation to rights that the Authority has under the D&B Contract that the Governing Body (and possibly also the Trustees) will wish to see enforced during the construction period.

More specifically there are matters where the Authority must act on a basis that gives the Governing Body (and the Trustees) rights to determine outcomes including in relation to Reviewable Design Data and Variations to the Works.
This Agreement requires the Governing Body (and the Trustees and the Diocesan Authority where a more involved role has been assumed) not to obstruct the performance of the D&B Contract and in the event that Compensation Events or Relief Events arise there is a regime to enable the Governing Body (and the Trustees) to be involved in determining how the issue is addressed and to allocate responsibility in relation to events that occur.

This Agreement may be terminated in various circumstances.  Where the Agreement has terminated through no fault of the Governing Body or the Trustees, then this Agreement obliges the parties to decide on the best course of action utilising any remaining funds being held by the Authority for the purpose of carrying out the Works.  

Finally, reflecting the fact that the Governing Body and the Trustees will have the long term responsibility for the VA School (and any related expenditure) and bearing in mind that the role of the Authority is as a procurement intermediary, there is provision for the novation (transfer) of the remaining rights and duties of the Authority under the D&B Contract to the Governing Body and (if preferred) also the Trustees following the expiry of the Defects Liability Period (typically 12 months following completion of the Works). Neither the Governing Body nor the Trustees will be obliged to enter in to the Deed of Novation if there are monies outstanding under the D&B Contract unless they agree otherwise.  A model form Deed of Novation is set out in Schedule 6 to this Agreement.
This Agreement is intended to terminate following the completion of the Deed of Novation.

Value Added Tax

The parties are referred to the document on the Partnerships for Schools website titled “Funding Guidance for BSF Projects, including Academies” for guidance on VAT treatment
Consultation

Partnerships for Schools have consulted with a number of stakeholders prior to release of these final form VA related documents. Comments have been received from;

· the National Society for the Church of England, the Catholic Education Service and regional diocese representatives through their joint instruction of Winckworth Sherwood solicitors;

· the VA Capital Strategy Consultative Group;

· legal advisers to both (i) Local Authorities; and (ii) Governing Bodies, Trustees and Diocesan Authorities.

Whilst the parties to the VA documents should note that these final draft agreements reflect what Partnerships for Schools (PfS) and Winckworth Sherwood solicitors (on behalf of the National Society for the Church of England and the Catholic Education Service) believe is a fair allocation of risk between the parties, given that these documents are not part of the PfS mandatory pack of Standard Form documents, the content of this agreement and other VA related documents can be agreed locally.
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THIS AGREEMENT is made the 
 day of 
200[  ]
BETWEEN:
(1) [NAME OF LOCAL AUTHORITY] of  [ADDRESS OF LOCAL AUTHORITY] (the “Authority”); and

(2) THE GOVERNING BODY of [NAME] School of [ADDRESS OF SCHOOL] (the “Governing Body”); and
(3) [NAME OF TRUSTEES] of [ADDRESS OF TRUSTEES] (the “Trustees”)and
(4) [[NAME OF DIOCESAN AUTHORITY] of [ADDRESS OF DIOCESAN AUTHORITY] (the “Diocesan Authority”).]

BACKGROUND 

(A) The Governing Body is the duly constituted Governing Body of [School name and address] (the “School”) which has Voluntary Aided status.

(B) The Trustees [are constituted for purposes that include securing the provision of education services having an ethos within their diocese and with other characteristics which are recognised in a trust deed and also] hold the existing school site for the purposes of the School for use by the Governing Body as a [Catholic/Church of England] school
.
(C) [The Diocesan Authority is the appropriate diocesan authority in relation to the School for the purposes of the Education Acts (defined by reference to Section 578 of the Education Act 1996).]
(D) The School is in an area in respect of which the Authority is the children’s services authority.

(E) On [                 ] the Authority procured the publication of a contract notice in the Official Journal of the European Union under reference [       ] the purpose  of which was to procure in conjunction with Partnerships for Schools a Local Education Partnership joint venture company under the UK Government’s Building Schools for the Future programme.

(F) [On [

] the Authority, the Governing Body, the Trustees [and the Diocesan Authority] entered into an agreement (the "Procurement Agreement") for the purpose of progressing the procurement of [new replacement] [and/or] [refurbished and modernised] accommodation to be procured by the LEP.]

(G) Following work undertaken in accordance with the provisions of the Strategic Partnering Agreement [and the Procurement Agreement] by the Authority and the LEP in consultation with the Governing Body, the Trustees [and the Diocesan Authority] [new build] [and/or] [refurbished and modernised] facilities for the School are to be procured under the D&B Contract and provided to the Governing Body by the Authority.  The Governing Body, the Trustees [and the Diocesan Authority] are agreeable to this and to the identity of the party who is to be the Building Contractor.

(H) The Authority has negotiated and finalised the terms and conditions of the D&B Contract which the Authority is now willing to enter into pursuant to the powers available to the Authority to do so.
(I) The Secretary of State for Children, Schools and Families (the "Secretary of State") has pursuant to the provisions of paragraph 5 of Part 3 to Schedule 3 of the Schools Standards and Framework Act 1998 (as amended) power to make available not less than 90% and in exceptional circumstances up to 100% of the cost of any capital expenditure incurred by the Governing Body, in connection with the provision of the School as a Voluntary Aided School.  The Secretary of State has determined that it is appropriate to make funding available to meet the full cost of any capital expenditure and any associated fees and other expenditure arising thereunder.
(J) In order to facilitate the arrangements contemplated by this Agreement the Governing Body is willing to authorise the Secretary of State to make arrangements with the Authority for the funding of the D&B Contract to be received by the Authority and to be applied by the Authority in discharge of liabilities incurred by the Authority under the D&B Contract.

NOW IT IS HEREBY AGREED as follows:

PRELIMINARY

1. DEFINITIONS AND INTERPRETATION

1.1 In this Agreement the following terms shall unless otherwise expressly stated have the definitions set against the relevant term:-

"Agreed Form" any document in a form agreed between the Parties a copy of which is appended to this Agreement for the purpose of identification;

"Agreement" this Agreement includes its Schedules;

"Ancillary Rights" means the grant of:

(a) a non-exclusive licence to the Authority, the LEP and any LEP Related Party (such licence to be capable of sub-licence) to enter and remain upon the Site in order to carry out the Works;

(b) such rights of access to and egress from the Site as are necessary for the Authority, the LEP and any LEP Related Party to perform their respective obligations and exercise their rights under this Agreement and the D&B Contract and in particular for the purposes of implementing the Works including those highlighted [ ] on the Site Plans, provided that such rights may be varied by the Governing Body or the Trustees (to the extent otherwise entitled) and the Parties acknowledge that any such variation shall be deemed to be a Variation requested by the Governing Body or the Trustees pursuant to Clause 14.1.2 of this Agreement;

(c) rights of free and uninterrupted passage and running of water, soil, gas, electricity, telephone and other services including those highlighted [ ] on the Site Plans provided that such rights of passage may be varied by the Governing Body or the Trustees (to the extent otherwise entitled) to such alternative routes as the Trustees or the Governing Body may reasonably specify from time to time; and

(d) the right, where necessary, to inspect, repair, maintain or renew the Services Media and the right (as between the Governing Body, the Trustees and the Authority, at the cost of the Authority) to connect into the Service Media and to construct such new Service Media as may from time be necessary to serve the Site provided that the prior written consent of the Trustees and the Governing Body is obtained (such consent not to be unreasonably withheld or delayed).
provided that:

(i) the rights are granted insofar as the Trustees and the Governing Body are capable of granting them and such rights are subject to any Disclosed Title Matters; and

(ii) the rights shall not in any circumstances entitle the Authority or any Authority Related Party to exclusive occupancy or exclusive possession of any part of the Sites (save as may be required by the Authority or any Authority Related Party and approved by the Trustees and the Governing Body (such approval not to be unreasonably withheld or delayed) in order to comply with relevant health and safety legislation) on a temporary basis;

"Approved Purposes" has the meaning given to it in the D&B Contract;

"Authority Assets" has the meaning given to it in the D&B Contract;

"Authority Related Party" for the purpose of this Agreement means:

(a)
an officer, employee or agent of the Authority acting in the course of his office, employment or appointment (as appropriate);

(b)
a contractor or sub-contractor (of any tier) of the Authority;

(c)
the LEP and a LEP Related Party;

"Authority’s Representative" the representative appointed by the Authority pursuant to clause 5.1 of this Agreement;

"Authority Requirements" has the meaning given to it in the D&B Contract;

"the Building Contract" the contract between the LEP and the Building Contractor which provides for the execution of the Works by the Building Contractor on behalf of the LEP;

"the Building Contractor" [(] or such other person who may be a substitute for such person as permitted by the terms and conditions of the Building Contract;

"Business Day" any day other than a Saturday, Sunday or a Bank Holiday in England;

"Collateral Warranties" the warranties to be delivered by the Building Contractor pursuant to clause 27 of the D&B Contract;

"Competent Authority" a local authority or other body exercising statutory powers and duties;

"Compensation Events" has the meaning given to it in the D&B Contract;

"D&B Contract" the contract in the Agreed Form appended to this Agreement at Annex 1 between the Authority and the LEP certified by solicitors acting for the Authority to be a true and complete copy of the D&B Contract as it may be amended or supplemented from time to time by agreement between the Authority and the LEP;

"Deed of Novation" means the Deed of Novation relating to the D&B Contract between the Authority and the Governing  Body [and the Trustees] and the LEP in the form set out in Schedule 6 to the Agreement;

"Decant Protocol" has the meaning given in the D&B Contract;

"Defects Liability Period" has the meaning given in the D&B Contract;

"Disclosed Title Matters" has the meaning given to it in the D&B Contract;
"[Diocesan Authority Representative" the representative appointed by the Diocesan Authority pursuant to clause 5.3 of this Agreement;]
"Direct Losses" has the meaning given to it in the D&B Contract;

"DCSF" Department for Children, Schools and Families;

"Existing School" the buildings and other facilities located on the Site which are to be the subject of the Works
;

"Force Majeure" has the meaning given to it in the D&B Contract;

"Governing Body Representative" the representative appointed by the Governing Body pursuant to clause 5.2 of this Agreement;

"Indirect Losses" has the meaning given to it in the D&B Contract;

"Interface Agreement” [                             ]
;

"Intellectual Property Rights" has the meaning given to it in the D&B Contract;

"Law" has the meaning given to it in the D&B Contract;

"LEP" [                             ] Limited;

"LEP Related Party" has the meaning given to it in the D&B Contract;

"LEP Representative" the person identified as such under the D&B Contract;

"Novation" the arrangements provided for in the Deed of Novation under which the Authority, the LEP and the Governing Body [and the Trustees] agree to substitute the Governing Body [and the Trustees jointly] as counterparty to the LEP in substitution for the Authority under the terms of the D&B Contract;

"Parties" each of the Authority, the Trustees and the Governing Body [and the Diocesan Authority] and "Party" shall be construed accordingly;

"PFS" Partnerships for Schools limited registered in England No 04650964 whose registered office is at Fifth Floor, 8-10 Great George Street, London SW1P 3AE;

"Project Data" has the meaning given to it in the D&B Contract;

"Relief Events" has the meaning given to it in the D&B Contract;
"Reviewable Design Data" has the meaning given to it in the D&B Contract;

"Service Media" has the meaning given to it in the D&B Contract;
"School" [                                  ] whose address is [           ];

"School Related Party" an officer, agent or employee of the Trustees, the Governing Body [or the Diocesan Authority] acting in the course of his office, appointment or employment (as appropriate) a contractor or subcontractor of any tier of the Trustees, Governing Body [or the Diocesan Authority] or any person visiting the School at the invitation (whether express or implied) of the Trustees, the Governing Body [or the Diocesan Authority];

"School Representative" [the Governing Body Representative] [the Trustees Representative] [the Diocesan Authority Representative];
 [Delete as appropriate once the identity of the representative is agreed]
"Secretary of State" the Secretary of State for Children, Schools and Families or such other Minister of the Crown as shall from time to time perform the functions of the said person in respect of the funding of capital grant in relation to Voluntary Aided Schools;

"Site" the site of the School as identified in the D&B Contract;

"Site Plan" the plan of the Site attached to this Agreement;

"Strategic Partnering Agreement" The Strategic Partnering Agreement entered into between the Authority and the LEP and dated [  ];

"Termination Date" the date upon which the Deed of Novation is completed;

"Total Consideration" [The Contract Sum as defined in the D&B Contract] [the aggregate of all sums payable by the Authority to the LEP pursuant to clause 16 of the D&B Contract]
 and any and all other sums falling due to the LEP from the Authority as a payment in respect of the D&B Contract save any amounts due to the LEP that in accordance with clause 19 of this Agreement [either] the Governing Body [or the Trustees] [are] liable to indemnify the Authority in respect of;

"Trustees’ Representative" the representative appointed by the Trustees pursuant to sub-clause 5.5 of this Agreement;

"Variation" has the meaning given to it in the D&B Contract;

"Works" has the meaning given to it in the D&B Contract;

"VAT" means value added tax at the rate prevailing at the time of the relevant supply charged in accordance with the provisions of the Value Added Tax Act 1994.

1.2 Interpretation

In this Agreement unless the context otherwise requires:

1.2.1 except where expressly provided otherwise capitalised terms defined in the D&B Contract have the same meaning in this Agreement;

1.2.2 headings and sub-headings are for ease of reference only and shall not be taken into account in the interpretation or construction of this Agreement;

1.2.3 all references to clauses and Schedules are references to the clauses of and the Schedules to this Agreement unless otherwise stated;

1.2.4 the Schedules form part of this Agreement;

1.2.5 all references to an agreement, a document or other instrument include (subject to all relevant approvals) a reference to that agreement, document or other instrument as amended, supplemented, substituted, novated or assigned from time to time;

1.2.6 all references to any statute or statutory provision shall include references to any statute or statutory provisions which amends, extends, consolidates or replaces the same or which has been amended, extended, consolidated or replaced by the same and shall include any orders, regulations, codes of practice, instruments or other subordinate legislation made under the relevant statute or statutory provision;

1.2.7 words importing the singular include the plural and vice versa;

1.2.8 words importing a gender include all genders;

1.2.9 “person” includes an individual, partnership, forum, trust, body corporate, government, governmental body, authority, agency or unincorporated body of persons or association;

1.2.10 the words “include” and “including” are to be construed without limitation;

1.2.11 references to sub-contractors shall be to sub-contractors of any tier; and

1.2.12 a requirement not to unreasonably withhold consent includes a requirement not to unreasonably delay the giving or withholding of that consent.

2. COMMENCEMENT DURATION AND CONDITIONS PRECEDENT
2.1 This Agreement shall [subject to clause 2.3] come into force on the date that the D&B Contract becomes effective and shall subject to clause 2.2 continue in force until the earlier of:-

2.1.1 the termination of the D&B Contract (howsoever this arises) in which case Clause 26.3 shall apply; or

2.1.2 the date upon which any termination of this Agreement arises pursuant to clause 25; or

2.1.3 the date upon which Novation has effect pursuant to clause 27.

2.2 The termination of this Agreement howsoever arising is without prejudice to the rights, duties and liabilities of any Party hereto accrued prior to termination.  The clauses and Schedules of this Agreement which expressly or by implication have effect after termination will continue to be enforceable notwithstanding termination.

2.3 The Governing Body acknowledges that depending on the nature of the Works the Authority may require the delivery to the Authority of a certificate complying with the requirements of HM Revenue and Customs for the issue of a certificate containing a declaration made by the Governing Body that the Governing Body intends to use the Site for a relevant charitable purpose in accordance with the VAT Act 1994 Schedule 8 Group 5 item 2, or like or similar purpose where appropriate and if required by the Authority the Governing Body shall provide such certificate prior to the commencement of the Works 
.

3. purpose of this AGREEMENT

3.1 In consideration of the obligations of the Governing Body, the Trustees [and the Diocesan Authority] owed to the Authority within this Agreement including the agreement of the Governing Body to meet the Total Consideration as provided for under clause 8 the Authority undertakes:-

3.1.1 to secure due execution of the D&B Contract by the parties to the D&B Contract as soon as is practicable and to deliver a copy of the executed D&B Contract to the Governing Body within 10 Business Days thereafter;

3.1.2 upon its own instigation (acting reasonably) or upon written notice from the Governing Body (acting reasonably) [(countersigned by the Trustees and the Diocesan Authority) (acting reasonably)] but only where in the Authority's opinion there is a reasonable prospect of enforcement being effective to enforce any term of the D&B Contract that the Authority or the Governing Body (as the case may be) acting reasonably considers requires to be enforced the Governing Body where relevant having provided reasonable evidence to the Authority of any relevant matter of non-compliance of the LEP with the terms and conditions of the D&B Contract in support of its notice.  Notwithstanding this obligation the Authority does not guarantee the proper performance of the LEP’s and/or the Building Contractor's obligations. 

3.2 The Governing Body and the Trustees acknowledge that the Authority will enter into arrangements (including the D&B Contract) with the LEP for the purpose of fulfilling its obligations under this Agreement and that the LEP is entitled to sub-contract its obligations in respect of the performance of the D&B Contract to the Building Contractor.  

3.3 Where the Governing Body serves notice upon the Authority (a "Governing Body Notice") of any circumstances which the Governing Body requires to be dealt with through the exclusion of any person from any Site and/or any Existing School as provided for under clauses 2.3.2. 2.4.3 or 2.5 of the D&B Contract the Authority shall as soon as practicable form an opinion as provided for under the terms of the D&B Contract and where it then becomes so entitled to require an exclusion or removal from the Site and/or any Existing School of the relevant person in accordance with clauses 2.3.2, 2.4.3 or 2.5 of the D&B Contract will, respond to the Governing Body Notice as soon as reasonably practicable.

3.4 Where the Governing Body requires the exclusion from any Site and/or Existing School of any person as provided in clause 3.3 the Governing Body shall indemnify the Authority and keep the Authority indemnified against all costs, expenses, claims and other expenditure incurred by and/or awarded against the Authority arising from such event and/or from any other consequences of such event constituting a Compensation Event the provisions of clause 15 applying to the extent such circumstances constitute a Compensation Event.

4. ACKNOWLEDGEMENT AND UNDERTAKINGS
4.1 The Governing Body, [the Trustees] [and the Diocesan Authority] acknowledge that the Authority will in procuring the carrying out of the D&B Contract in accordance with its terms will follow procedures and take certain actions required under the terms of the D&B Contract.  On this basis the Authority will incur in certain circumstances costs in connection with the D&B Contract.
4.2 The Authority, the Governing Body, [the Trustees] [and the Diocesan Authority] agree that:- 

4.2.1 the Authority will not (subject to clause 4.2.4 and 4.2.6) give any consent, approval or authorisation of any matter concerning the D&B Contract to the extent that such consent approval, or authorisation concerns the Works or the execution of the Works or the performance of any other obligation by the LEP which in the reasonable opinion of the Authority could have a material effect upon the Governing Body the Trustees [or the Diocesan  Authority], without the prior agreement of the School Representative
.

4.2.2 the School Representative will be authorised by the Trustees, the Governing Body [and the Diocesan Authority] to give on behalf of these parties any consent or approval or authorisation that may be at any time necessary under this Agreement.  In addition where the Authority requires any consent from the Governing Body the Trustees [and the Diocesan Authority] the confirmation of the School Representative that such consent has been obtained shall be sufficient confirmation to the Authority that this is the case.
4.2.3 the Governing Body, the Trustees [and the Diocesan Authority] shall ensure that the School Representative gives any consent approval or confirmation in a timely manner, having regard to the timescales within which the Authority is required to act in responding to the LEP concerning any matter and the obligations on the Authority under the D&B Contract in respect of such matter.

4.2.4 the Governing Body, the Trustees [and the Diocesan Authority] acknowledge that if they fail to provide any consent, approval or confirmation in a timely manner and having received all necessary supporting information in accordance with clause 4.2.3 then the Governing Body, the Trustees [and the Diocesan Authority] will be deemed to have consented, approved or confirmed the relevant matter;
 
4.2.5 the Authority’s Representative shall consult with the School Representative before agreeing any date by which a particular consent, approval or authorisation to which clause 4.2.1 applies is to be taken.

4.2.6 the Governing Body [and the Trustees] acknowledge that the Authority is under a duty not to wilfully impede the LEP in the performance of the D&B Contract.  The Governing Body [and the Trustees] being aware of the terms of the D&B Contract undertakes to the Authority not to by its own acts or omissions cause the Authority to be in breach of the Authority's duty not to impede the LEP and shall procure that no School Related Party shall by its acts or omissions cause such a breach to occur.  The Governing Body [and the Trustees] acknowledge that any such breach may cause the occurrence of a Compensation Event which in turn may lead to an increase in the Total Consideration for which the Governing Body is responsible pursuant to clause 8.
4.3 The Authority confirms that it has directed or will direct the LEP to deliver and procure the delivery of warranties in favour of the Governing Body and the Trustees jointly] as follows:-

	Organisation from whom warranty is required
	Relevant form of Warranty

	[Where there is a LEP the Building Contractor] 
	Substantially in the form set out at Schedule 13 of the D&B Contract

	[Name of Supply Chain members]
	Substantially in the form set out at Schedule 13 of the D&B Contract

	[Individual members of the Professional Team]
	Substantially in the form set out at Schedule 13 of the D&B Contract


4.4 The Governing Body and the Trustees acknowledge that the performance of this Agreement by the Authority may from time to time be affected by the enforcement by the LEP of its rights under the D&B Contract and in particular in consequence of the outcome of any decision where a matter is referred to the Dispute Resolution Procedure under the D&B Contract.  The Governing Body and the Trustees agree that the Authority shall not be in default under this Agreement where the performance of the Authority under this Agreement is affected in any way by the outcome of the operation of the Dispute Resolution Procedure under the D&B Contract. 

5. REPRESENTATIVES

5.1 With effect from the signing of this Agreement the Authority's Representative shall be [(] who has been appointed to exercise subject to clause 5.4 the functions and powers of the Authority in relation to the performance of this Agreement.  The Authority shall be entitled from time to time to amend the identity of its appointed representative by giving prior notice in writing to the School Representative.
5.2 With effect from the signing of this Agreement the Governing Body's Representative shall be [(] who has been appointed to exercise subject to clause 5.4 the functions and powers of the Governing Body in relation to this Agreement.  The Governing Body shall be entitled from time to time to amend the identity of its appointed representative by giving prior notice in writing to the Authority.

5.3 [With effect from the signing of this Agreement the Diocesan Authority's Representative shall be [(] who has been appointed to exercise subject to clause 5.4 the functions and powers of the Diocesan Authority in relation to this Agreement.  The Diocesan Authority shall be entitled from time to time to amend the identity of its appointed representative by giving prior notice in writing to the Authority.]
5.4 None of the Authority's Representative, the School Representative, the Governing Body's Representative, the Trustees’ Representative [nor the Diocesan Authority's Representative] shall be entitled to serve notice on any other Party to terminate this Agreement.

5.5 With effect from the signing of this Agreement the Trustees’ Representative shall be [ 
] who has been appointed to exercise subject to sub-clause 5.4 the functions and powers of the Trustees in relation to this Agreement.  The Trustees shall be entitled from time to time to amend its appointed representative by giving prior notice in writing to the Authority.

6. Governing body [TRUSTEES and] [Diocesan AUTHORITY] OBLIGATIONS

6.1 In consideration of the undertakings entered into by the Authority under the terms and conditions of this Agreement, the Governing Body, [the Trustees] [and the Diocesan Authority] [each severally] agree that they shall perform the obligations imposed respectively upon the Governing Body [the Trustees] [and the Diocesan Authority] in accordance with the terms of Part 1 to Schedule 1 to this Agreement with a view to facilitating the performance of the D&B Contract in accordance with its terms.  [Each of] the Governing Body [the Trustees] [and the Diocesan Authority] acknowledges that the Governing Body the Trustees [and the Diocesan Authority] are for the purpose of the D&B Contract an Authority Related Party.

6.2 In entering into the undertakings set out or referred to at clause 6.1 above, the Governing Body [the Trustees] [and the Diocesan Authority] [each] confirm that they are satisfied with the terms and conditions of the D&B Contract in the form appended to this Agreement at Annex 1 being aware that such approval is material to the decision of the Authority to enter into the D&B Contract with the LEP.

6.3 The Trustees and the Governing Body (the latter in acknowledgement of its day to day control of the Site) hereby grant the Ancillary Rights to the Authority and any Authority Related Party for the purpose of implementing the Works provided that the grant of the Ancillary Rights shall come to an end on the earlier of:

6.3.1 the issue of the Certificate of Completion of Making Good Defects in accordance with Clause 23.5 of the D&B Contract;

6.3.2 the termination of the D&B Contract or of the LEP's employment under it in accordance with Clause 31 of the D&B Contract;

6.3.3 subject to Clause 26, the termination of this Agreement.
7. authority obligations
In consideration of the undertakings given by the Governing Body the Trustees [and the Diocesan Authority] pursuant to clause 6, the Authority hereby undertakes to:-

7.1 enter into the D&B Contract upon the signing of this Agreement.

7.2 subject to the terms and conditions of this Agreement perform its obligations under the D&B Contract having particular regard to the obligations contained within Part 2 of Schedule 1 to this Agreement so as to procure the due performance so far as is reasonably practicable of the D&B Contract and have regard to the interests of the Governing Body and the Trustees in procuring the due and proper performance by the LEP of its obligations under the D&B Contract in accordance with its terms.
7.3 perform its own obligations under the D&B Contract diligently and at all times having reasonable regard to the interests of the Governing Body and the Trustees, the Authority securing through performance of the D&B Contract the delivery of the Works for the benefit of the School.

7.4 subject always to the terms and conditions of this Agreement to use reasonable endeavours to procure the diligent performance by the LEP of the obligations of the LEP under the D&B Contract in accordance with its terms.

7.5 procure a right for the School Representative and no more than two other individuals nominated by the School Representative to attend meetings with the LEP and with the Building Contractor and to accompany the Authority on any inspection of the Works upon request being made by the School Representative.

7.6 to keep the Governing Body and the Trustees [and the Diocesan Authority] informed of progress with the performance of the D&B Contract and to providing due notice to the School Representative of the dates, times and location of all meetings and inspections to be held with the LEP and the Authority within 10 Business Days of becoming aware of the same.

7.7 To procure the delivery on a timely basis to the [Governing Body/Trustees] of all Collateral Warranties as referred to in Clause 4.3 to which the [Governing Body/Trustees] is a party materially in the terms provided for under the D&B Contract.

8. consideration

8.1 In consideration of the obligations on the part of the Authority in this Agreement, the Governing Body agrees to make payments to the Authority as provided for in accordance with this clause 8.

8.2 The consideration payable shall be the Total Consideration payable in accordance with this Agreement together with VAT at the rate or rates applicable in respect of any supply made by the Authority to the Governing Body [and/or the Trustees].

8.3 The Secretary of State has agreed to provide funding so as to enable the Governing Body to perform its obligation to pay from time to time amounts comprised within the Total Consideration
. The Governing Body shall enter into any arrangements as and when required of it by the Authority to allow the Authority to make any claim for payment of funding (where appropriate) from the Secretary of State.  As between the Governing Body and the Authority payment of sums due under this clause 8 fall due for payment following receipt by the Governing Body of a duly issued VAT invoice but in any event not before the date of receipt by the Authority of monies due to the Governing Body from the Secretary of State to meet the relevant liability.  The actual date of payment shall be deemed to be the day upon which the Authority (being so entitled) appropriates the monies held on account by the Authority against amounts falling due for payment.

8.4 Notwithstanding any other provision of this Agreement (but subject always to any liability on the part of the Governing Body [the Trustees] [or the Diocesan Authority] to meet any liability arising under any indemnity within this Agreement), the Governing Body shall not be liable to make any further payments to the Authority unless such liability has been expressly agreed in writing by the Governing Body prior to any claim to payment being made by the Authority.

8.5 The Authority shall upon request by the Governing Body or any auditor acting in respect of the accounts of the Governing Body confirm the extent to which it is holding funds received from the Secretary of State which it is intended shall be applied to discharge the liabilities of the Governing Body owed to the Authority in respect of the D&B Contract but where an invoice has not been raised or has not yet been paid in respect of the relevant amount.  The Authority shall hold such funds in a deposit account but shall not be obliged to retain such funds separately from any other monies held by the Authority.

8.6 Any interest due and attributable to those funds held on deposit in accordance with the provisions of clause 8.5 shall be held entirely for the benefit of the Authority.

9. CONSENTS, PLANNING APPROVALS AND fire precautions

9.1 The Governing Body [and the Trustees] agree that they shall co-operate with the Authority and the LEP in the due and proper operation of the provisions of clause 5.6 of the D&B Contract and in particular shall make such information available to the Authority as may be relevant to the LEP's obligations under the said clause of the D&B Contract from time to time and shall facilitate the due and proper operation of clause 5.6 of the D&B Contract.

9.2 The Parties acknowledge that under the terms of the D&B Contract the LEP has certain obligations to procure that the Building Contractor maintains an up to date fire folder (as described in the D&B Contract) in accordance with Government Guidance referring to the Regulatory Reform (Fire Safety) Order 2005 SI 1541.  The obligations of the LEP are without prejudice to the generality of that obligation specified in clause 5.7 of the D&B Contract.

9.3 In consideration of the undertakings given by the Governing Body [and the Trustees] at clause 9.1 the Authority agrees with and undertakes to the Governing Body [and the Trustees] that it shall ensure that the Governing Body's Representative, the Trustees’ Representative [and the Diocesan Authority's Representative shall so far as reasonably practicable be duly informed of matters relevant to the operation of clauses 5.6 and 5.7 of the D&B Contract.

9.4 [[In accordance with the requirements of Section 3 of the Diocesan Boards of Educations Measure 1991] the Diocesan Authority hereby consents to the carrying out of the Works by the LEP on behalf of the Authority and the Governing Body on the terms set out in this Agreement.
]
10. review procedure

10.1 Under the terms of the D&B Contract the LEP is required to further develop and finalise the design and specification of the Works on a basis that entitles the Authority to review such data which is described in the D&B Contract as Reviewable Design Data.  The Authority undertakes that it shall not give any consent or approval required pursuant to the rights available to the Authority in accordance with Review Procedure set out in Schedule 6 of the D&B Contract without first obtaining approval from the School Representative as required under the terms of clause 4.2.1.

10.2 The Governing Body [the Trustees] [and the Diocesan Authority] acknowledge and agree that in the event that there is any failure on the part of the School Representative to respond to a request for approval of any Reviewable Design Data within a period of time specified by the Authority in respect of the Reviewable Design Data submitted for approval the LEP and the Authority may in such circumstances proceed with the finalisation of the design and the implementation of the Works on a basis compatible with the matter submitted for approval and which has not been the subject of the timely approval required by paragraph 1.2 of Schedule 6 to the D&B Contract.

11. Design Database

11.1 The Authority shall use all reasonable endeavours to procure for the Governing Body [the Trustees] [and the Diocesan Authority] access to any design database referred to under clause 6.6 of the D&B Contract which is referable to the subject matter of the D&B Contract and in respect of which electronic access is available remotely.  The Governing Body [the Trustees] [and the Diocesan  Authority] undertake to use such rights of access at all times on a basis that enables the Authority to fully comply with its obligations under the D&B Contract.
11.2 In the event that the Governing Body [the Trustees] [and/or the Diocesan Authority] shall be unable to access the design database remotely on an electronic basis the Authority undertakes to use its reasonable endeavours to procure access to information comprised within the database on the alternative basis contemplated by clause 6.6 of the D&B Contract.
12. fossils and antiquities

12.1 The Authority acknowledges that in respect of any parts of the Site upon which the Works are to be undertaken any finds that arise and which are the subject of clause 9.1 of the D&B Contract may be a matter in respect of which the Trustees have an interest.
12.2 Where any finds are found in any area of the Site which involves the joint interests of the Authority and Trustees or the sole interests of the Trustees the Authority undertakes to the Trustees that it shall promptly consult with the Trustees with a view to determining the most appropriate basis upon which the provisions of clause 9 of the D&B Contract shall operate as between itself (when it has an interest), the Trustees and the LEP so as to secure for the benefit of the Authority and the Trustees an appropriate and reasonable recognition of their interests in such finds as shall have been made and which have led to such consultations being necessary.

12.3 In the event that any finds to which clause 9 of the D&B Contract occur in that part of the Site in which the Trustees are interested the Authority undertakes to provide to the Trustees promptly upon it becoming informed of the find all information available to the Authority regarding the find and the Authority undertakes that it shall not give any instructions that it may be entitled to give pursuant to clause 9 of the D&B Contract unless and until such instructions are given by the Trustees subject always to the Authority being entitled to comply with its obligations under clause 9 of the D&B Contract and subject also to the Trustees undertaking to be responsible for and indemnifying and keeping identified the Authority for any costs that may arise by reason of any particular course of action that the Authority may be instructed by the Trustees to pursue.  The Authority shall be entitled to refrain from taking any course of action until the Authority is satisfied that the Trustees are aware of the costs of any course of action and are in a position to promptly meet such costs when the liability concerned arises.

13. construction programme and decanting

13.1 The Governing Body acknowledges that it has an interest in the Decant Protocol in respect of the Existing School
 to the extent that the Works require that the Building Contractor has satisfactory rights of access and occupation of parts of the Existing School for the purpose of the due and proper performance of the Works.  The Governing Body accordingly confirms to the Authority having regard to the rights available to the LEP in the event that the Authority shall be in breach of the relevant provisions of the D&B Contract that it is satisfied with the terms and conditions of the Decant Protocol and that it shall promptly comply with the requirements of the Decant Protocol to the extent that the obligations contained therein are obligations specified as to be performed by the School as if it was itself a party to the D&B Contract and shall take all steps reasonably required of it at its own expense to facilitate the Authority's due compliance with its obligations pursuant to clause 10.6 of the D&B Contract.
13.2 The Authority undertakes to keep the Governing Body duly informed of progress with the Works with particular regard to the decant obligations under this clause 13 and the facilitation of the smooth and proper execution of such obligations.

14. variations

14.1 The Authority agrees with the Governing Body [and the Trustees] that it is not authorised to initiate any rights that it may have to require Variations to the Works as provided for by clause 15 of the D&B Contract without agreement with and authorisation from the [Governing Body] [Trustees] [together with evidence of the consent of the Diocesan Authority, if appropriate] and accordingly the following provisions shall apply in respect of any proposed requirement that the Authority’s Requirements and/or any of the terms and conditions of the D&B Contract be varied:-

14.1.1 the Authority may from time to time recommend to the Governing Body [and the Trustees] a Variation to the terms of the Works in such terms as the Authority considers appropriate for any reason;

14.1.2 the [Governing Body] [Trustees] may subject to clause 14.2 [with the consent of the Diocesan Authority, if appropriate] request a Variation to the Works in such terms as the [Governing Body/ Trustees] reasonably require;

14.1.3 the Parties recognise that the LEP may (for itself or on behalf of the Building Contractor who may have required the same) propose Variations to the Works for any reason; and

in any such circumstance where a Variation is to be pursued the Authority shall with the agreement of the [Governing Body/Trustees] [and with the consent of the Diocesan  Authority, if appropriate] operate the provisions of the D&B Contract concerning Variations having regard generally to the interests of the Governing Body, the Trustees [and the Diocesan Authority] and on a basis that secures subject to:-

(a) due approval by the [Governing Body] [Trustees]; 

(b) [the consent in writing of the Diocesan Authority, if appropriate]; and

(c) any legitimate basis of objection that the LEP may have

the proper execution of the Variation in accordance with its terms.  Consultation between the Authority and the Governing Body, [the Trustees] [and the Diocesan Authority] so as to ensure the efficient operation of the Variation mechanism shall reflect the requirements of and be in accordance with the provisions of clause 4.

14.2 The Authority shall not be obliged to pursue any Variation requested by the [Governing Body] [Trustees] [(whether or not consented to by the Diocesan Authority)] without such evidence as the Authority reasonably requires that any additional costs of the Works or any additional operating costs likely to be incurred in the operation of the School following execution of the Variation are capable of being financed from resources available to the Governing Body [and/or which the Trustees are prepared to make available to the Governing Body].

15. compensation Events and relief events

15.1 If:-

15.1.1 any Party has reason to believe that circumstances constituting a claim that a Compensation Event
 has arisen whether the same is also a breach of this Agreement or otherwise or that a Relief Event has arisen
; or

15.1.2 the Authority is notified by the LEP that circumstances constituting a Compensation Event whether the same is also a breach of this Agreement or a Relief Event has or may have arisen under the D&B Contract;
then the Authority and the School Representative shall meet promptly to consider the circumstances that give rise to the claim or potential that there has been or may have been a Compensation Event or Relief Event and shall meet frequently thereafter to review information received from the LEP in connection with the circumstances that give rise to any claim made by the LEP with a view to considering the evidence provided and whether the Governing Body should agree that such a Compensation Event or a Relief Event has arisen.  The Governing Body undertakes that it shall act reasonably in considering any evidence provided by the Authority to establish whether such a claim constitutes a legitimate claim by the LEP.  If the Governing Body does not agree that such a Compensation Event or a Relief Event has arisen then the Authority shall require the matter to be resolved in accordance with the Dispute Resolution Procedure under the D&B Contract.
15.2 In the event that a claim is made that is regarded by the LEP as a Compensation Event the Authority shall take all reasonable steps to secure the availability to it of such evidence that supports the circumstances which constitute the Compensation Event and shall act reasonably having due regard to the interests of the Governing Body and the Trustees in its negotiations with the LEP regarding any claim that the Authority is required to consider under the terms of the D&B Contract.
15.3 Without prejudice to the generality of the foregoing the Governing Body shall where it is reasonable to do so promptly agree to any proposals made by the LEP that would lead to the mitigation of any losses that arise, the prompt reinstatement of any parts of the assets that may have been damaged or destroyed and to any proposals for any extension of time that may be forthcoming from the LEP and which may result in the Works not being completed within the programme previously established by the LEP.

16. Certification of completion of the works

The Governing Body [and the Trustees] acknowledge that they are aware of the terms and conditions of the D&B Contract relating to the procedure for inspecting whether or not the Works have been completed in accordance with the provisions of the D&B Contract.  The Authority undertakes to procure that the School Representative shall participate in any such inspection of the Works.

17. intellectual property

17.1 The Authority agrees with the Governing Body [and the Trustees] that it shall in so far as it is lawfully able to do so make available at no cost to the Governing Body [and the Trustees] by way of a non-assignable (other than with the benefit of this Agreement) irrevocable sub-licence of all Project Data to which the Governing Body [and the Trustees] reasonably requires access and rights to use.  To the extent required by the Governing Body [and the Trustees] the Authority undertakes, at no cost to the Governing Body and the Trustees, to use reasonable endeavours to exercise its rights under the D&B Contract to procure that  the Contractor shall obtain all necessary licences, permissions and consents necessary for it to make the Project Data available to the Governing Body [and the Trustees,] on terms that shall, following the Authority having obtained licence of the rights, be deemed to be the same terms as are expressly set out in the D&B Contract.  Such rights are therefore accordingly, from the relevant time of grant to the Authority, deemed to be rights available to the Governing Body [and the Trustees] to use for Approved Purposes.

17.2 The Authority hereby grants to the Governing Body [and the Trustees] free of charge by way of sub-licence rights to use all Intellectual Property Rights which are or which become rights in respect of which the Authority has licence under clause 29.2 of the D&B Contract for Approved Purposes only.
17.3 Where any Intellectual Property Rights to which the Governing Body [and the Trustees] reasonably requires access are not vested in the LEP the Authority undertakes to the Governing Body [and the Trustees] that upon request from the Governing Body [and the Trustees] the Authority shall so far as practicable exercise its rights pursuant to clause 29.2.2 of the D&B Contract to procure the due and effective grant of a licence in favour of the Authority, whereupon the rights so licensed shall be deemed to be sub-licensed to the Governing Body [and the Trustees] in accordance with the provisions of this clause 17.3.
17.4 The Governing Body [and the Trustees] undertake to the Authority that they shall exercise such rights available to it pursuant to this clause 17 solely for the Approved Purposes and in all other respects in a manner which causes the Authority not to be in breach of the D&B Contract.
17.5 To the extent that any of the rights to which this clause 17 applies are generated by or maintained on a computer or similar system the Authority undertakes to the Governing Body [and the Trustees] that it shall use all reasonable endeavours to procure the availability of rights of access to such data including the use of any application software required for the proper interpretation of the data concerned utilising the rights available to the Authority pursuant to clause 29.4 of the D&B Contract to procure such rights of access.

17.6 Where a claim is made or proceedings brought against the Authority under the provisions of the D&B Contract and which arises out of any infringement of any Intellectual Property Rights, or because of the use of any materials, plant, machinery or equipment in connection with the Works infringes any rights in or to any Intellectual Property Rights of a third party then, if such infringement has arisen out of the use of any Intellectual Property Rights by or on behalf of the Governing Body [and the Trustees] otherwise than in accordance with this Agreement and otherwise than as a result of a breach of this clause 17 by the Authority then the Governing Body [and the Trustees] shall indemnify the Authority at all times from and against all Direct Losses and Indirect Losses arising as a result of such claims and proceedings.

18. force majeure

The Authority undertakes that it shall not terminate the D&B Contract in any circumstance of Force Majeure without prior consultation with the Governing Body [and the Trustees].
19. INDEMNITY

19.1 The Authority shall indemnify and keep each of the Governing Body [the Trustees] [and the Diocesan Authority] indemnified at all times from and against all liability for Direct losses arising from:-

19.1.1 any claim for or in respect of death and/or personal injury of any employee of or other person engaged by the Governing Body [the Trustees] [or the Diocesan Authority] or any School Related Party;

19.1.2 any physical loss of or damage to the assets of the Governing Body [the Trustees] [or the Diocesan Authority]; 

19.1.3 third party actions, claims and/or demands including costs, charges and expenses (including legal expenses on an indemnity basis) brought against the Governing Body [the Trustees] [or the Diocesan Authority]
which may arise out of any deliberate or negligent act or omission of the Authority, or in consequence of the carrying out of the Works or the performance or non-performance by the LEP or on its behalf by any LEP Related Party of the D&B Contract or the presence at the Site and/or the Existing School of the LEP or any LEP Related Party save where the claim arises by reason of a breach of this Agreement or by the negligent act or wilful misconduct of the Governing Body the Trustees [or the Diocesan Authority] or any of their Representatives or any School Related Party.

19.2 Each of the Governing Body [the Trustees] [and the Diocesan Authority] shall severally indemnify and keep the Authority indemnified at all times from and against all liability for Direct Losses arising from:

19.2.1 any claim for or in respect of death and/or personal injury of any employee of or person engaged by the Authority or any Authority Related Party or the LEP or any LEP Related Party;

19.2.2 any physical loss or damage to the Authority’s assets or any assets of an Authority Related Party or the LEP or a LEP Related Party; or

19.2.3 any third party actions, claims and/or demands including costs, charges and expenses (including legal expenses on an indemnity basis) brought against the Authority
which may arise out of, or in consequence of, the performance or non performance by the Governing Body the Trustees [or the Diocesan Authority] of this Agreement or any act or omission of the Governing Body the Trustees [or the Diocesan Authority] which is a breach of its obligations under this Agreement save where the claim arises by reason of a breach of this Agreement or the negligent act or wilful misconduct of the Authority or an Authority Related Party.

19.3 The Governing Body further agrees that any breach by the Governing Body the Trustees [and/or the Diocesan Authority] of their obligations under this Agreement which results in the occurrence of a Compensation Event shall be the responsibility of the Governing Body and accordingly the Governing Body shall indemnify and keep the Authority indemnified (subject to the Authority’s duty to secure the mitigation of any loss arising) against any losses costs and expenses and other expenditure incurred by the Authority or on behalf of the Authority by reason of the occurrence of a Compensation Event for which the Governing Body the Trustees [and/or the Diocesan Authority] is responsible under the provisions of this Agreement.

20. due diligence and existing surveys

The Governing Body [the Trustees] [and/or the Diocesan Authority] have prior to the date of this Agreement procured various surveys and reports concerning the site as set out in Schedule 2 to this Agreement.  The Governing Body [the Trustees] [and the Diocesan Authority] agrees to make copies of all such surveys and reports available to the Authority (but without liability on the part of the Governing Body [the Trustees] [or the Diocesan Authority] for any matters contained therein).

21. Information regarding the works
The Governing Body [the Trustees] [and the Diocesan Authority] each acknowledge that the D&B Contract requires the Authority to provide to the LEP from time to time information and documents to facilitate performance of the D&B Contract by the LEP.  [Each of] the Governing Body [the Trustees] [the Diocesan Authority] agree that [they] shall upon reasonable request provide such information, documents and any records in the possession of the relevant Party and which the relevant Party is lawfully entitled to disclose that is reasonably required by the Authority to facilitate the effective operation of the D&B Contract or to satisfy any obligation upon the Authority pursuant to the terms of the D&B Contract.

22. liquidated damages and other benefits under the d&b contract

[For local determination dependent upon the specific arrangements provided for under the D&B Contract.  Given that the Development Agreement is a construction contract in accordance with Housing Grants, Construction and Regeneration Act, at best it is likely that the Authority will only ever agree to an “agreement to agree” the proportion of the LADs recovered from the LEP to be passed on to the Governing Body at the time the LADs clause in the D&B Contract is enforced].

23. CONSULTATION AND LIAISON

23.1 Each of the Authority, the Governing Body [the Trustees] [and the Diocesan Authority] shall ensure that in the case of the Authority, the Authority's Representative, in the case of the Governing Body, the Governing Body's Representative, [in the case of the Trustees, the Trustees Representative] [and in the case of the Diocesan Authority, the Diocesan Authority's Representative] shall consult and regularly liaise with each other in relation to all matters relating to the performance of the D&B Contract in particular each Party shall:-

23.1.1 use all reasonable endeavours to avoid unnecessary disputes and claims against the other Parties nor interfere with the rights of any other Party and its servants, agents, representatives, contractors or subcontractors (of any tier) in performing its obligations under this Agreement nor in anyway hinder or prevent such other Party or its servants, agents, representatives or subcontractors (of any tier)) on its behalf from performing those obligations; and

23.1.2 assist the other Party (and their servants, agents, representatives or subcontractors (of any tier) in performing their obligations under this Agreement so far as is reasonably practicable.

23.2 The Authority undertakes to the Governing Body [the Trustees] [and the Diocesan Authority] that it shall at all times keep these Parties advised of arrangements for meetings that the Authority has a right to attend or which are convened by the Authority with the LEP and shall in every case procure the right for the School Representative and, where reasonably required by the School Representative, the Governing Body’s Representative [the Trustees’ Representative] [and the Diocesan Authority’s Representative] to attend the relevant meeting.

23.3 Nothing in this clause 23 shall:-

23.3.1 interfere with the right of any Party to arrange its affairs in whatever manner it considers fit in order to perform its obligations under this Agreement, in the manner in which it consider to be the most effective and efficient;

23.3.2 oblige any Party to incur any additional cost or expense or suffer any loss of profit in excess of that required by its proper performance of its obligations under this Agreement;

23.3.3 relieve a Party from any obligation under any indemnity contained in this Agreement or from any obligation to pay any debt due or payable under such documents; or 

23.3.4 fetter in any manner the discretion of the Authority the Trustees the Governing Body [or the Diocesan Authority] in performing their respective statutory duties.
24. MISCELLANEOUS 

24.1 No party to this Agreement shall be entitled to any compensation or other payment by reason of the occurrence of an event of Force Majeure.

24.2 Local Authority Statutory Duty

Nothing in this Agreement shall be construed as a fetter or restriction on the exercise of the Authority’s planning or highway function or, without prejudice to the Governing Body [the Trustees] [and the Diocesan Authority's] rights and remedies under this Agreement on the exercise of any other statutory function by or on behalf of the Authority.

24.3 Change in Parties to this Agreement

The rights and obligations of any of the Parties under this Agreement shall not be assigned, novated or otherwise transferred other than:

24.3.1 if by the Governing Body [the Trustees] [or the Diocesan Authority] upon terms agreed in writing by the Secretary of State;
24.3.2 in the case of the Authority to any body which is also to become a party to the D&B Contract having the capacity, power and authority to become a party to this Agreement and to perform the obligations of the Authority under this Agreement being:

(a) a Minister of the Crown;

(b) any local authority which has sufficient financial standing or financial resources to perform the obligations of the Authority under this Agreement and the D&B Contract;

(c) any other public body or public or private registered company or other body corporate whose obligations under this Agreement are unconditionally guaranteed by the Authority or a Minister of the Crown having the legal capacity, power and authority to perform the obligations under the guarantee.

24.4 Notification of a Change in Party

Where a Party (being so entitled) assigns novates or otherwise transfers its interest in this Agreement (a “Relevant Event”) it shall following such Relevant Event having effect notify the other Parties of the Relevant Event providing reasonable detail of the action undertaken and the identity of the person to whom the Relevant Event has been made to. 

24.5 Amendments

This Agreement may not be varied except by an agreement in writing signed by duly authorised representatives of all the Parties.

24.6 Waiver

Any relaxation, forbearance, indulgence or delay (together "indulgence") of any Party in exercising any right shall not be construed as a waiver of the right and shall not affect the ability of that Party subsequently to exercise that right or to pursue any remedy, nor shall any indulgence constitute a waiver of any other right (whether against that Party or any other person).
24.7 No agency

24.7.1 Nothing in this Agreement shall be construed as creating a partnership between any or all of the Parties.

24.7.2 Save as expressly provided otherwise in this Agreement, no Party shall be, or be deemed to be, an agent any other Party and no Party shall hold itself out as having authority or power to bind any other Party in any way.

24.8 Entire agreement

24.8.1 Except where expressly provided otherwise in this Agreement, this Agreement constitutes the entire agreement between the Parties in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject matter of this Agreement.

24.8.2 Each of the Parties acknowledge that it does not enter into this Agreement on the basis of and does not rely, and has not relied, upon any statement or representation (whether negligent or innocent) or warranty or other provision (in any case whether oral, written, express or implied) made or agreed to by any person (whether a Party to this Agreement or not) except those expressly repeated or referred to in this Agreement and the only remedy or remedies available in respect of any misrepresentation or untrue statement made to it shall be any remedy available under this Agreement.
24.9 Severability

If any provision of this Agreement shall be declared invalid, unenforceable or illegal by the courts of any jurisdiction to which it is subject, such provision may be severed and such invalidity, unenforceability or illegality shall not prejudice or affect the validity, enforceability or legality of the remaining provisions of this Agreement.

24.10 Counterparts

This Agreement may be executed in one or more counterparts. Any single counterpart or a set of counterparts executed, in either case, by all the Parties shall constitute a full original of this Agreement for all purposes.

24.11 Costs and expenses

Except as agreed otherwise each party shall be responsible for paying its own costs and expenses incurred in connection with the negotiation, preparation and execution of this Agreement.

24.12 Mitigation

The Authority the Governing Body the Trustees [and the Diocesan Authority] shall at all times take all reasonable steps to minimise and mitigate any loss for which the relevant Party is entitled to bring a claim against any other Party pursuant to this Agreement and to take all reasonable steps to minimise and mitigate any effects or circumstances and/or events adversely affecting the performance of their obligations under this Agreement which would otherwise entitle that Party to relief and/or to claim compensation hereunder.

24.13 Further assurance

Each Party shall do all things and execute all further documents necessary to give full effect to this Agreement.

24.14 Governing law and jurisdiction

24.14.1 This Agreement shall be considered as a contract made in England and Wales and shall be subject to the laws of England and Wales.

24.14.2 The Parties agree that the courts of England and Wales shall have exclusive jurisdiction to hear and settle any action, suit, proceeding or dispute in connection with this Agreement and the Parties irrevocably agree to submit to the jurisdiction of those courts.

24.14.3 Confidentiality and freedom of information

The Parties agree to comply with the obligations set out at Schedule 4 to this Agreement.

25. termination

25.1 Termination of this Agreement

25.1.1 In the event that any circumstances arise which causes any Party to give consideration to the termination of this Agreement that Party undertakes to consult with the others wherever practicable prior to the exercise of any right that it may have to so terminate.

25.1.2 The Authority shall be entitled to terminate this Agreement with immediate effect by notice in writing served upon each of the Governing Body [the Trustees] [and the Diocesan Authority] in the event that:

(a) the Governing Body, the Trustees [or the Diocesan Authority] is in material breach of this Agreement.  If the breach is a breach capable of remedy the Authority will not serve such a notice of termination without the terms of clause 25.1.4 having first been complied with;
(b) the Governing Body the Trustees [or the Diocesan Authority] being in persistent breach of any of the provisions of this Agreement and the Authority having first served notice upon each of the Governing Body the Trustees [and the Diocesan Authority] drawing attention to such persistent breach and giving a final warning making clear that if the breach continues to persist so that there are no less than two further instances of the breach within a period of three months, the Authority shall be entitled to terminate this Agreement and such right of termination shall be exercisable in the event that there are at least two further instances of the breach within the three month period following receipt by the Governing Body the Trustees [and the Diocesan Authority] of the notice and each such instance has been the subject of a further notice served under this clause 25.1.2;

(c) the Governing Body the Trustees [or the Diocesan Authority] fails to make payment of any sum for which it is liable or has agreed to be liable for under this Agreement and such amount:

(i) 
is in excess of [£5,000]; and

(ii) is overdue by more than 30 days following service of a notice;

(d) the Strategic Partnering Agreement has been terminated for any reason and the D&B Contract has been terminated pursuant to Clause 31.5 of the D&B Contract;

(e) the D&B Contract terminates otherwise than as a result of expiry in accordance with its term.

25.1.3 The Governing Body [the Trustees] [and the Diocesan Authority] shall be entitled to terminate this Agreement with immediate effect by joint notice in writing served upon the Authority if:

(a) the Authority is in material breach of this Agreement.  If the breach is a breach capable of remedy the Governing Body [the Trustees] [or the Diocesan Authority] shall not terminate this Agreement unless and until the provisions of clause 25.1.4 have been complied with;

(b) the Authority being in persistent breach of any of the provisions of this Agreement and the Governing Body [the Trustees] [and the Diocesan Authority] jointly having first served notice upon the Authority drawing attention to such persistent breach and giving a final warning making clear that if the breach continues to persist so that there are no less than two further instances of the breach within a period of three months, the Governing Body [the Trustees] [and the Diocesan Authority] shall be entitled by joint notice in writing to terminate this Agreement and such right of termination shall come into existence in the event that there are at least two further instances of the breach within the three month period following receipt of the Governing Body [Trustees] [Diocesan Authority] notice and each such instance has been the subject of a further notice served under this clause 25.1.3(b);

(c) the Authority fails to make payment of any sum for which it is liable or has agreed to be liable for under this Agreement and such amount:

(i) 
is in excess of [£5,000]; and

(ii) is overdue by more than 30 days following service of a notice;

(d) the D&B Contract terminates otherwise than as a result of expiry in accordance with its term;

(e) the Strategic Partnering Agreement has been terminated for any reason and the D&B Contract has been terminated pursuant to Clause 31.5 of the D&B Contract.

25.1.4 Where any material breach of this Agreement occurs which is capable of remedy the party in breach shall be entitled to a period of notice of not less than 14 days to remedy the breach or to propose a programme of remediation to cure the breach whereupon following agreement to such programme the party in breach shall have such further period of time as is agreed to be the period in which such remediation must be completed.

25.2 Authority Exercise of Right to Terminate the D&B Contract

The Authority undertakes to the Governing Body [the Trustees] [and to the Diocesan Authority] that it shall not terminate the D&B Contract without the prior agreement of the Governing Body [and the Trustees] [(evidencing the consent of the Diocesan Authority)] agreeing to such termination unless:-

25.2.1 such termination is effected in accordance with clause 31.5 of the D&B Contract; or

25.2.2 the LEP is in default under the terms of the D&B Contract and the Authority having first consulted with the Governing Body [the Trustees] [and the Diocesan Authority] has determined to terminate the D&B Contract PROVIDED THAT the provisions of clause 25.4 of this Agreement and clause 31.4 of the D&B Contract have been complied with.

25.3 Termination on Authority Default

The Governing Body [the Trustees] [and the Diocesan Authority] acknowledge that the rights of the LEP to terminate the D&B Contract exists in the event that the Authority defaults under the D&B Contract.  If the LEP threatens such termination the Parties shall consult promptly with a view to taking such action as is appropriate particularly having regard to the rights available to the Authority to remedy any breach that has arisen.

25.4 LEP Default

In the event that any Party becomes aware of a breach of the D&B Contract which would constitute a default on the part of the LEP the Parties shall consult promptly with a view to agreeing what action should be taken.

26. consequences of termination

26.1 Consequences of termination on School Breach

If this Agreement is terminated pursuant to clauses 25.1.2(a), 25.1.2(b) or 25.1.2(c) the [Trustees], Governing Body [and the Diocesan Authority] acknowledge the Authority’s continuing rights and obligations as employer contained in the D&B Contract and notwithstanding the termination of this Agreement the provisions of clauses 6.1, 8, 19, 21 and 27 shall continue to apply.

26.2 Consequences of termination following a termination of the Strategic Partnering Agreement and the D&B Contract.

If this Agreement is terminated pursuant to clauses 25.1.2(d) or 25.1.3(e) or clauses 25.1.2(e) or 25.1.3(d) (and in the case of clauses 25.1.2(e) and 25.1.3(d) where the Strategic Partnering Agreement has also been terminated).
26.2.1 the Authority shall perform those of the obligations on its part in the Strategic Partnering Agreement and the D&B Contract which either expressly or by implication survive termination of the relevant contract;

26.2.2 the Authority undertakes upon its own instigation (acting reasonably) or upon written notice from the Governing Body [(countersigned by the Trustees and/or the Diocesan Authority)] but only where in the Authority’s opinion there is a reasonable prospect of enforcement being effective to use reasonable endeavours to enforce any term of the Strategic Partnering Agreement or the D&B Contract which either expressly or by implication shall survive termination of the relevant contract that the Authority or the Governing Body (as the case may be) acting reasonably considers requires to be enforced.  Notwithstanding this obligation the Authority does not guarantee the proper performance of the LEP’s obligations;

26.2.3 the Parties shall consult promptly with a view to agreeing what action should be taken and the Authority shall confirm the extent to which payment has been made to the LEP under the D&B Contract and the extent to which it is holding funds received from the Secretary of State which it would have been intending but for the termination of the D&B Contract to apply to discharge the liabilities of the Governing Body owed to the Authority in respect of the D&B Contract;

26.2.4 if it is agreed between the Parties that the Authority should continue to facilitate the procurement of the Works on behalf of [the Trustees] and the Governing Body then subject to sub-clause 26.2.5 the Authority shall use reasonable endeavours to procure completion of the Works having regard to the Governing Body’s educational obligation towards the School and any impact on the arrangements reflected in the Decant Protocol Provided That the Authority shall not be obliged to agree to any commitment to any third party unless and to the extent that the Secretary of State has agreed to provide sufficient funds for this purpose (which for the avoidance of doubt may amount to funds in addition to any funds received prior to the termination of the Strategic Partnering Agreement and the D&B Contract);

26.2.5 to the extent necessary the Parties shall work together and liaise with the Secretary of State in order to use reasonable endeavours to secure the Secretary of State’s commitment to making any additional funds necessary in order to complete the Works and reimburse the Authority and the Governing Body [and the Trustees] for any costs reasonably and properly incurred in dealing with the matters contemplated by this clause 26;

26.2.6 if [the Trustees] and the Governing Body in their absolute discretion decide not to request that the Authority should continue to facilitate the procurement of the Works then the Authority shall at the Secretary of State’s written request pay or allow to the Governing Body [which may be paid over to the Trustees or the Diocesan Authority at the Secretary of State’s request] any remaining funds received from the Secretary of State which it had been holding on account of the Works.

26.3 Consequences of termination following a termination of the D&B Contract only

If this Agreement is terminated pursuant to clauses 25.1.2(e) or 25.1.3(d) but the Strategic Partnering Agreement is not also terminated then the Parties shall observe the respective obligations on their part set out in clauses 26.2 except that the [Trustees and] Governing Body acknowledge the Authority’s obligations under the Strategic Partnering Agreement and that the Authority may enter into further arrangements with the LEP or a company nominated by the LEP for the purpose of fulfilling its obligations under the Strategic Partnering Agreement and this Agreement but for its termination having regard to any reasonable representations of the Governing Body [the Trustees] [and the Diocesan Authority] regarding the identity of any replacement building contractor.

26.4 Consequences of termination on Authority Breach

If this Agreement is terminated pursuant to clauses 25.1.3(a), 25.1.3(b) or 25.1.3(c) then the Authority shall continue to perform and observe the rights and obligations on its part in the D&B Contract and notwithstanding the termination of this Agreement the provisions of clauses 3.1.2, 3.3, 3.4, 4.2, 6.1, 6.2, 6.3, 7, 9.1, 9.4, 11, 13.1, 14, 16, 17, 19 and 21 shall continue to apply.
27. D&B Contract novation 
27.1 Right to Require Novation

The Parties agree that this Agreement is entered into on a basis that following the expiry of the Defects Liability Period (or where under the D&B Contract there is more than one such period provided for the last of such periods to expire) it is the intention of the Parties that the Governing Body [and the Trustees jointly] assume full responsibility for the due and proper execution of the D&B Contract and gains the benefit of the D&B Contract insofar as benefits are to be derived from it.  Accordingly the Authority undertakes to the Governing Body [and the Trustees jointly] to promptly enter into the Deed of Novation in the form set out at Schedule 6 to this Agreement upon demand by the Governing Body following the expiry of the Defects Liability Period provided that the Authority is entitled at the time such demand is made to procure due compliance by the LEP with the same obligations under the D&B Contract.
27.2 Obligation to Accept Novation

Subject to Clause 27.3, it is further agreed between the Parties that the Governing Body [and the Trustees jointly] shall not resist any requirement on the part of the Authority that [it/they] accepts the benefit and the burden of the D&B Contract by novation and accordingly the Governing Body [and the Trustees jointly] undertakes that [it/they] shall promptly enter into the Deed of Novation upon demand made by the Authority in the event that the provisions of clause 27.1 have not been applied at the request of the Governing Body. 

27.3 The Novation of the D&B Contract shall not be completed by the Authority and the Governing Body [and the Trustees jointly] prior to:-

27.3.1 the Authority delivering a statement in writing confirming to the Governing Body [and the Trustees jointly] that as at the date of expiry of the Defects Liability Period
 either:-

(a) the Authority is not aware of any claims arising out of or in consequence of the D&B Contract the liability for which has not been discharged by the Authority or the LEP and the Authority is not aware (having made all reasonable enquiry) that there is any other liability actual contingent or prospective which may arise and become the liability of the Governing Body [and the Trustees jointly] in respect of the D&B Contract; or

(b) if the statement cannot be given in the terms anticipated at clause 27.3.1
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(a) the details of any claims that have been made or which it is contemplated will be made by the LEP and/or the Authority and the Parties have agreed in writing the manner in which such liabilities (actual or contingent) are to be satisfied and where relevant managed.
Where the provisions of clause 27.3.1 apply the Parties shall consult with each other with a view to determining how any claims that have been or are likely to be made are to be dealt with between the Parties agreement in writing thereafter being given by each Party to any decisions made PROVIDED THAT the Governing Body [and the Trustees jointly] at their absolute discretion shall not be bound to accept a novation of the D&B Contract if, as the case may be, agreement cannot be reached as contemplated by Sub-Clause 27.3.1(b).
27.4 The Authority undertakes to indemnify the Governing Body [and the Trustees jointly] and keep the Governing Body [and the Trustees jointly] indemnified against all costs losses and expenses incurred whether directly or indirectly and which arise from any misrepresentation, failure to disclose or error in disclosure of any matter by the Authority pursuant to this clause 27.

27.5
In the event that the Authority has entered into the Interface Agreement then the provisions of clauses 27.1 to 27.4 shall apply to the Interface Agreement to the extent that all references in clauses 27.1 to 27.4 to the “D&B Contract” shall be extended to the Interface Agreement. In such circumstances the Parties acting in good faith shall agree any consequential amendments to the Deed of Novation to give effect to this clause 27.5.
28. DISPUTE RESOLUTION
Any dispute between the Parties shall be resolved by a person nominated by or on behalf of the Secretary of State or if pursuant to clause 24.3 the Secretary of State or any other Minister of the Crown becomes a party to this Agreement such dispute shall be referred on the application of any Party to the Centre for Effective Dispute Resolution.

29. INTEREST ON LATE PAYMENT

If any Party is late in making any payment due to any other Party in accordance with this Agreement the relevant Party shall pay interest on the amount of the late payments at the rate of [interest rate to be inserted by reference to the same provision in the D&B Contract]
 from the final date for payment of that amount until the date upon which the relevant payment is received by the relevant Party.

30. THIRD PARTY RIGHTS
30.1 Entitlement of Third Parties

No term of this Agreement is intended to give any entitlement as against any Party to any person who is not a Party.

30.2 Exclusion of Contracts (Rights of Third Parties) Act 1999

Subject to clause 12.4 no term of this Agreement may be enforced by any person other than a Party under the Contracts (Rights of Third Parties) Act 1999. 

30.3 The obligations of the Parties are several and for the avoidance of doubt none of the Trustees, [the Diocesan Authority] or the Governing Body shall be deemed to be liable in respect of any acts or omissions of the other as between these parties and the Authority.

31. NOTICES
31.1 Form of Notice

All notices under this Agreement shall be in writing and all certificates, notices or written instructions to be given under the terms of this Agreement shall be served by sending the same by first class post, facsimile or by hand, leaving the same at:

	If to the Authority

	[Head of Legal]

[Address]

Fax No: ( 

	If to the Governing Body
	[Insert Job Title]

[Address]

Fax No: (

	If to the Trustees
	[Insert Job Title]

[Address]

Fax No:

	[If to the Diocesan Authority]
	[Insert Job Title]

[Address]

Fax No: (


31.2 Communication with Representatives

Where any information or documentation is to be provided or submitted to the Authority’s Representative, Governing Body's Representative, the Trustees’ Representative [or the Diocesan Authority’s Representative] it shall be provided or submitted by sending the same by first class post, facsimile or by hand, leaving the same at:

	If to the Authority's Representative
	[Address]

Fax No: ( 

	If to the Governing Body's Representative
	[Address]

Fax No: (

	If to the Trustees’ Representative
	[Address]

Fax No:

	[If to the Diocesan Authority's Representative]
	[Address]

Fax No: (


31.3 Change of Address

Any Party (and their respective representative) may change its nominated address or facsimile number by prior notice to the other Parties.

31.4 Service

31.4.1 Notices given by post shall be effective upon the earlier of actual receipt and five Business Days after mailing.
31.4.2 Notices delivered by hand shall be effective upon delivery.
31.4.3 Notices given by facsimile shall be deemed to have been received where there is confirmation of uninterrupted transmission following receipt by the recipient of a transmission report within the timescales set out in clause (a) or (b) and where there has been no telephonic communication by the recipient to the senders (to be confirmed in writing) that the facsimile has not been received in legible form:

(a) within two hours after sending, if sent on a Business Day between the hours of 9am and 4pm; or

(b) by 11am on the next following Business Day, if sent after 4pm, on a Business Day but before 9am on that next following Business Day.

32. accrued rights

The Parties agree that this Agreement shall be continued if and to the extent that at any time it becomes apparent to any Party (who shall be required to serve notice in writing upon the other Party that such circumstances exist) to the effect that any of the relevant Party’s or any other Party’s obligations or rights accrued in respect of this Agreement will not have been carried out or completed prior to the Novation of the D&B Contract, subject to the condition that any continuing accrued rights in respect of a matter in which the Authority would have rights against the LEP were the D&B Contract to be in full force and effect at the relevant time shall only be enforceable by the Governing Body [and the Trustees] to the extent that those rights continue to be enforceable by the Authority under the D&B Contract.

33. CO-OPERATION WITH AUDITORS/OMBUDSMAN

Each of the Governing Body the Trustees [and the Diocesan Authority] shall co-operate fully and in a timely manner with any request from time to time of any auditor (whether internal or external) of the Authority or the Ombudsman to provide documents, or to procure the provision of documents, relating to the Works, and to provide, or to procure the provision of, any oral or written explanation relating to the same.

34. SCHOOL POLICIES

The Parties agree that the School Policies listed in Schedule 3 to this Agreement shall be included within part 2 of Schedule 19 to the D&B Contract.

IN WITNESS whereof the Parties have executed this Agreement as a Deed.

	The Common Seal of
)

[Name of Local Authority    
)
AUTHORITY ]    

)

was hereunto

)

affixed in the presence of:
)


	...............................................................

Authorised Signatory 

	Executed as a Deed on behalf of 

The Governing Body of [Name] School by


	................................................................

Authorised Signatory
 
............................................................


	Executed as a Deed on behalf of the [Name of Diocesan Authority] by 


	................................................................

Authorised Signatory
.....................................................


Executed as a Deed on behalf of

[Name of Trustees] by




…………………………………………………..






(Signature)








…………………………………………………..






(Signature)
SCHEDULE 1 

OBLIGATIONS OF THE PARTIES ASSOCIATED WITH PERFORMANCE OF THE D&B CONTRACT BY THE AUTHORITY TC "SCHEDULE 1 - OBLIGATIONS OF THE PARTIES ASSOCIATED WITH PERFORMANCE OF THE D&B CONTRACT BY THE AUTHORITY" \f C \l "1" 
Part 1

Obligations of the Governing Body [the Trustees] [and/or the Diocesan Authority] TC "PART 1 – OBLIGATIONS OF THE GOVERNING BODY AND/OR THE DIOCESAN / FOUNDATION BODY " \f C \l "1"  

1. Without prejudice to any other provisions of this Agreement having general effect the Governing Body [the Trustees] [and the Diocesan Authority] each agree that they shall:-

1.1 comply with the Decant Protocol and not unreasonably refuse to agree any necessary changes to the Decant Protocol;

1.2 where appropriate organise induction with the LEP as provided for under the D&B Contract;

1.3 provide information to support the development of the LEP's risk assessment;

1.4 attend inspections of the Works where organised by the Authority – the Authority having given due notice of the intended dates of such inspections as soon as reasonably practicable; and

1.5 comply with all health and safety requirements as required of the Authority pursuant to clause 13.5 of the D&B Contract as if the Governing Body [or the Trustees] were a party thereto as the case may be.

1.6 in the event that the Governing Body [the Trustees] [and the Diocesan Authority] has not developed its own policies covering the same matter and secured the agreement of the LEP to their recognition in the proper performance of the D&B Contract to adopt the policies of the Authority as expressly referred to in the Authority's Requirements with the D&B Contract.

Part 2

Obligations of the Authority
 TC "PART 2 – OBLIGATIONS OF THE AUTHORITY" \f C \l "1" 
1. Without prejudice to any other provisions of this Agreement having general effect and the performance of the D&B Contract, the Authority agrees that it shall:-

1.1 use reasonable endeavours to ensure that the LEP procures the performance of the D&B Contract in accordance with its terms having due regard in particular to:-

1.1.1 compliance with the Construction Programme;

1.1.2 ensuring that the LEP exercises its rights under the Licence in a manner that is calculated so as to minimise disruption in the provision of Educational Services within the Existing Schools;

1.1.3 due compliance with any action that the Governing Body [or the Trustees] require to be taken pursuant to clause 10.4 of the D&B Contract;

1.1.4 compliance with the requirement set out at clause 5.1.2 of the D&B Contract;

1.1.5 provisions relating to materials to be used in the Works;

1.1.6 the standards of personnel and supervision committed to by the D&B Contractor;
1.1.7 the security and safe operation of the Site[s] and/or the Existing School;

1.1.8 adequacy of retaining and supporting walls in relation to boundaries and existing buildings;

1.1.9 compliance with the Works stipulations referred to at clause 5.4 of the D&B Contract;

1.1.10 the prohibitions regarding storage of materials and vehicle parking;

1.1.11 the conditions of vehicles leaving the Site[s];

1.1.12 procuring compliance with the School Policies in so far as relevant to the execution of the Works;

1.1.13 compliance with the data back up obligations under clause 29.5 of the D&B Contract.

1.2 the Authority will use reasonable endeavours to procure due compliance by the LEP with the obligations upon the LEP to procure the existence of insurances and shall in particular procure that such insurances:-

1.2.1 name the  Governing Body and the Trustees as co-insureds; and

1.2.2 in terms that comply with the other provisions of clause 25.3 of the D&B Contract.
SCHEDULE 2  TC "SCHEDULE 2 – EXISTING SURVEYS AND REPORTS" \f C \l "1" 
EXISTING SURVEYS AND REPORTS

SCHEDULE 3 TC "SCHEDULE 3 – SCHOOL POLICIES" \f C \l "1" 
SCHOOL POLICIES

[Insert here any policies that exist at the time the Agreement is entered into and which the LEP:-

(a) has notice of; and

(b) has agreed to the incorporation of within the Schedule 19 of the D&B Contract.] 

SCHEDULE 4 TC "SCHEDULE 4 – CONFIDENTIAL INFORMATION AND FREEDOM OF INFORMATION" \f C \l "1" 
CONFIDENTIAL INFORMATION AND FREEDOM OF INFORMATION
2. Confidentiality

2.1 In this Schedule Confidential Information means all information of a confidential nature relating to one Party which is supplied by or on behalf of that Party (whether before of after the date of this Agreement) either in writing, orally or in any other form, directly or indirectly from or pursuant to discussions with that Party (the "Disclosing Party") or which is obtained through observations made by the Party receiving the information (the "Receiving Party") and the Information concerned arises from or relates to the performance of this Agreement or from any other matter arising in connection with this Agreement [or any other agreement referred to in this Agreement].  Confidential Information also includes all analysis, compilations, studies and other documents whether prepared by or on behalf of a Party which contain or otherwise reflect or derive from such information.  Nothing in this Agreement shall restrict the disclosure of information held by any party which is a Public Authority beyond the restrictions permitted by the Freedom of Information Act 2000 ("FOIA").

2.2 Each Receiving Party shall hold in confidence any Confidential Information provided that the provisions of this paragraph 1 shall not restrict a Receiving Party from passing such information to its professional advisors to the extent necessary to enable it to perform (or to cause to be performed) or to enforce its rights or obligations under this Agreement and provided further that the Authority may subject to obtaining appropriate confidentiality restrictions, pass to the DCSF and PfS and professional advisors such documents and other information as are reasonably required by the DCSF and PfS in connection with the monitoring of performance by the other Parties of obligations under the Strategic Partnering Agreement or otherwise in accordance with the statutory duties of the DCSF.
2.3 The obligation to maintain the confidentiality of the Confidential Information does not apply to Confidential Information:

34.1.1 which the Disclosing Party confirms in writing is not required to be treated as Confidential Information;

(a) which is or comes into the public domain otherwise than through any disclosure prohibited by this Agreement;

(b) to the extent required to be disclosed pursuant to any provision of this Agreement or required to be disclosed to the Audit Commission; or

(c) which is disclosed to enable a determination to be made under clause 28 (Dispute Resolution) Procedure;

(d) the disclosure of which is required by any Law (including any order of a court of competent jurisdiction), any parliamentary obligation or the rules of any stock exchange or governmental or regulatory authority having the force of law;

(e) disclosed by the Authority to any other department, office or agency of the Government or the Governing Body the Trustees [or the Diocesan Authority];

(f) disclosed for the purpose of the examination and certification of the Authority's, the Governing Body's accounts; or

(g) any examination pursuant to the Local Government Act 1999 of the economy, efficiency and effectiveness with which the Authority has performed its functions. 

2.4 Unless otherwise required by any Law or any regulatory or governmental authority no Party shall make or permit or procure to be made any public announcement or disclosure (whether for publication in the press, the radio, television screen or any other medium) of any Confidential Information. 

2.5 The Authority shall be free to disclose the terms of this Agreement and the other documents relevant to this Agreement to any government department and the Parties agree that the Authority shall be free to use and disclose such information on such terms and in such manner as any government department sees fit.

2.6 The Authority shall notify the Governing Body and the Trustees in writing not less than 10 Business Days prior to any intended disclosure of the terms of any of the documents referred to in sub-paragraph 1.5 to any relevant government department.  The Governing Body and the Trustees shall notify the Authority in writing of any terms of such documents (the "Sensitive Information") that the Governing Body and/or the Trustees object to being disclosed within 5 Business Days of any such notification by the Authority (failing which the Governing Body and the Trustees shall be deemed to have notified the Authority that it has no objection to any such disclosure).  Without prejudice to the Authority's right to disclose the Sensitive Information pursuant to sub-paragraph 1.5, the Authority shall consult with the Governing Body and the Trustees following receipt of a notification from the Governing Body or the Trustees that it objects to disclosure of such Sensitive Information with a view to agreeing whether or not part or all of the Sensitive Information can be removed from the information to be disclosed.

2.7 Without prejudice to the foregoing provisions of this paragraph 1, the Parties agree, throughout the term of this Agreement, to offer all reasonable co-operation and assistance to PfS for the purpose of the collection and use of data by PfS in connection with the performance of projects.

3. Freedom of Information 

3.1 The Governing Body and the Trustees acknowledge that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations 2004 and shall facilitate the Authority’s compliance with its Information disclosure requirements pursuant to the same in the manner provided for in Sub-Paragraphs 3.1 to 3.2(b) (inclusive).  For the purpose of Sub-Paragraphs 3.1 to 3.2(b) (inclusive) only Information has the meaning given under Section 84 of the FOIA.
3.2 Where the Authority receives a Request for Information in relation to Information that the Governing Body or the Trustees is holding on its behalf the Authority shall transfer to the Governing Body and/or the Trustees such Request for Information that it receives as soon as practicable and in any event within two Business Days of receiving a Request for Information and the Governing Body and the Trustees shall: 

(a) provide the Authority with a copy of all such Information in the form that the Authority requires within five Business Days (or such other period as the Authority may specify) of the Authority’s request; and
(b) provide all necessary assistance as reasonably requested by the Authority in connection with any such Information, to enable the Authority to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations 2004.
3.3 The Authority shall be responsible for determining at its absolute discretion:

(a) whether the Information is exempt from disclosure under the FOIA and the Environmental Information Regulations 2004;

(b) whether the Information is to be disclosed in response to a Request for Information,
and in no event shall the Governing Body or the Trustees respond directly to a Request for Information unless expressly authorised to do so by the Authority. 

3.4 The Governing Body and the Trustees acknowledge that the Authority may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the Freedom of Information Act 2000 ("FOIA"), be obliged under the FOIA, or the Environmental Information Regulations to disclose Information:

(a) without consulting with the Governing Body and the Trustees; or

(b) following consultation with the Governing Body and the Trustees and having taken their views into account.

3.5 The Governing Body and the Trustees shall ensure that all Information held on behalf of the Authority is retained for disclosure and shall permit the Authority to inspect such Information as requested from time to time. 

3.6 The Governing Body shall transfer to the Authority any Request for Information received by the Governing Body as soon as practicable and in any event within 2 Business Days of receiving it.

3.7 The Governing Body and the Trustees acknowledge that any lists provided by it listing or outlining Confidential Information, are of indicative value only and that the Authority may nevertheless be obliged to disclose Confidential Information in accordance with sub-paragraph 3.4 above.
3.8 The Governing Body is also subject to disclosure obligations and accordingly the provisions of this paragraph 2 (to the extent relevant) shall apply in like effect to the Governing Body as it applies to the Authority.

SCHEDULE 5 TC "SCHEDULE 5 – NOT USED" \f C \l "1" 
NOT USED

SCHEDULE 6 TC "SCHEDULE 6 – DEED OF NOVATION" \f C \l "1" 
DEED OF NOVATION
� 	The funding of that part of the Works to be undertaken on parts of the site under the ownership of the Authority will be the liability of the Authority


� 	The appropriate diocesan authority for Church of England schools is the Diocesan Board of Education. For Catholic schools, it is the local Bishop. For non-denominational VA Schools, references to a Diocesan Authority should be deleted. 


� 	The additional words in brackets may be used where the Trustees feel it is important to record the over-arching influence of the trust arrangements.  The Trustees should indicate their preference.


� 	This will be required where the project is not included as a Sample project in the LEP procurement process


� 	These rights mirror the rights to be granted by the Authority to the LEP in the D&B Contract.


�	If the existing school is located at a different site amend the detail here as appropriate.


�  	Where facilities management arrangements are procured in conjunction with this Agreement an Interface Agreement may exist.  This may have the Authority as an additional party to the Building Contractor and the FM Contractor.  In such a case the other parties to the Interface Agreement may wish to see assignment to the VA School Governing Body.


�	It is considered preferable for there to be only one of the three representatives to act on behalf of the Governing Body, Trustees and Diocesan Authority and to be the primary point of contact with the Authority for the formal purposes contemplated in this Agreement. The identity of the representative with this role will be a matter for local determination.  As drafted the responsibility of the School Representative is limited to process issues (by virtue of the fact that all material consents will have been put in place on the signing of this Agreement) but could extend to wider areas of responsibility.


� 	The Parties should seek to agree this early on in the discussions in order to flag up any problems, either practical problems or title problems.


� 	Alternative 1 relates to the Lump Sum version whilst alternative 2 relates to the Target Cost version.


� 	State in alternative description of relevant part of the Works or specific elements of the Works which are to be excluded from the certificate


� 	Consider agreeing  a protocol as to how this will work in practice.


� 	In accordance with the terms of the D&B Contract, if the Authority fails to provide a consent, approval or confirmation within the relevant time period, such as in relation to Reviewable Design Data, then the Authority is deemed to have consented/approved/confirmed the relevant matter. 


�  The provision of warranties is a matter for local determination but it is anticipated that warranties are provided to the Governing Body and the Trustees jointly the former in view of its continuing maintenance responsibilities pursuant to its receipt of the delegated budget.  The Parties should ensure this is consistent with the approach taken in respect of the novation of the D&B Contract.


� 	In respect of the warranties to be provided by the Authority where the relevant site is owned by the VA School Trustees [the Diocesan Authority] the Authority and the VA School Trustees [the Diocesan Authority] need to consider the extent to which the Authority is reliant upon any information provided by the VA School Trustees [the Diocesan Authority] and if so, whether there needs to be similar provisions in the Development Agreement.


� 	In relation to any VAT implications the parties are referred to the document on the Partnerships for Schools website titled "Funding Guidance for BSF Projects, including Academies".  


� 	Delete words in brackets for Catholic schools.  Delete clause if no Diocesan Authority.


� 	This term is adopted to deal with the school facilities before they are redeveloped.


� 	Compensation Events are typically fault based events which entitle the LEP to require various appropriate remedies and/or relief for the Building Contractor from obligations under the Building Contract


�  	Relief events are typically insured incidents where the LEP will be relieved of risk of termination and may be given extra time to complete.


�	This clause is intended to capture the surveys for the Sites which the LEP will eventually rely upon, if they have been procured by the Governing Body/Trustees rather than the Authority.  In the event that the Authority procures the surveys this clause can be deleted.  Any historic survey information provided by the Governing Body/Trustees (on an information only basis) will have been provided in accordance with the terms of the Procurement Agreement.


� 	This is one example of the consequences of termination an alternative outcome can be agreed at a local level.


� 	See Schedule 9 of the D&B Contract which sets the applicable rate under the D&B Contract.


� 	It should be noted that some Diocesan policies will apply in substitution for and in some cases in addition to LEA policies and these will need to be referred to as well as individual School policies. These policies will need to have been provided to the bidders during the competitive dialogue and therefore the provision of the policies will also need to be included in the Procurement Agreement. Before such policies are provided to the LEP (and bidders during the competitive dialogue) the Parties will need to review such policies to ensure that (i)  they comply with Legislation and (ii) any inconsistency between these and the LEA policies is discussed and resolved.


� 	The obligations below are to be found in the D&B Contract and are imposed upon the Authority. It is appropriate in all cases for the obligations also to be observed by the Governing Body the Trustees and where appropriate also the Diocesan Authority.


�  Inclusion of these provisions will ensure that the Governing Body and the [Diocesan] [[Foundation] Body can be certain that obligations of the LEP with which these parties will be particularly concerned with are enforced when this is required.


�  To be included where Stop Notice drafting has been adopted as provided for in the BSF forms of D&B Contract.





