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BSF PFI PROJECT AGREEMENT – SUMMARY

Background

The parties to this Agreement will be the Local Authority and the body providing the services under the PFI Agreement.

The consultation draft of this Agreement was based on the standard form 4ps Schools Project Agreement.  This draft of the Agreement is compliant with SoPC4 and has been informed by the consultation exercise conducted by Partnerships for Schools during September and October 2007.  Partnerships for Schools have also taken into account the clarification and negotiation experiences of the closed and closing BSF schemes.
Scope of Obligations

Under the Agreement the Contractor is required to design, build, finance, operate and maintain the relevant School(s) for the contract period.   The contract period is expected to be between 25 and 30 years.  A Project may involve the construction of new facilities, the refurbishment of existing facilities, and/or the demolition of existing facilities.

Construction:  The Contractor is obliged to ensure that each School within the scope of the Agreement is constructed and ready for use by a specified date.  No payments (other than for Interim Services) will be made to the Contractor until this time subject to relief in certain circumstances (most notably where the Authority proposes a change to its requirements, where there are certain types of Change in Law or where the Authority is in breach of its obligations).  If the Contractor fails to meet this deadline, then in limited circumstances it may be appropriate for the Authority to seek liquidated damages.

For some Projects it will be necessary to move pupils into temporary accommodation whilst the new facilities are being constructed.   The Project Agreement will also set out these obligations (if applicable).  

Following completion of construction at the School in question, it will normally be necessary to demolish the existing estate.  A suggested approach to address this in the form of "Post Completion Works" has been included in the Project Agreement.  Post Completion Works may also include for example completion of playing fields.  Deviations from the drafting on Post Completion Works (where a Project includes such Works) will need to be justified on a project specific basis with Partnerships for Schools.

Services Availability:  When the Contractor believes that the School is complete the School will be subject to independent certification.  If the independent certifier is content that the School meets all of the requirements set out in the Agreement then an Acceptance Certificate will be issued.  This will trigger the commencement of operations and payment of the Unitary Charge for the Services to be provided during the Service Period. 

Service Period:  The Contractor is obliged to maintain the School throughout the life of the Agreement.  This will involve both “Hard” maintenance e.g. replacement of boilers or other fixtures and fittings (e.g. window frames) and may involve, depending on the Project, “Soft” facilities management services such as catering and cleaning.  These requirements will again be set out in the Agreement.  During the Services Period the Contractor will be paid a Unitary Charge for provision of these services.  The Agreement will be “output based” i.e. it will specify a minimum level of service to be provided throughout the Service Period.  To the extent that the services are not delivered to the required standard then full payment of the Unitary Charge will not be made and deductions will be made.  If the performance of the Agreement is sufficiently poor then this can lead to termination.

Interface with provision of ICT:  The Contractor will be required to procure that the necessary ICT infrastructure will have been installed prior to Services Availability.  In addition to this, the ICT Service Provider (appointed by the LEP) will be required to have achieved its Services Commencement Date (under the ICT Services Contract) by the Services Availability Date (under the Project Agreement - although this is not a Services Availability Requirement under the Project Agreement).  The Authority's remedy will be deductions as set out in the Payment Mechanism, which the Contractor will seek to recover under its interface arrangements with the ICT Services Provider.  If it is no longer possible to achieve ICT Commencement due to the ICT Contract being terminated due to failures of the LEP or for reasons that are the responsibility of the LEP then relief is given from deductions but the LEP's failure is taken into account under the SPA.  (The same will also apply where the Authority agrees, for value for money reasons, to cap deductions for late ICT completion and that cap is reached.)  Where termination of the ICT Contract is due to Authority Default, Voluntary Termination or Force Majeure, relief from deductions is given.  This will be dealt with in the new Standard Form Payment Mechanism and SPA.
Contract Flexibility

The Contract permits either the Authority or the Contractor to propose Changes to the Agreement during the term.  An SoPC4-compliant Change Protocol has been introduced as Schedule 24.  This splits Changes into three types depending, in the main, on size.  If the Authority wishes to propose a Change then there will be limited circumstances in the Agreement under which the Contactor will be permitted to reject such change; however Changes that are of a catalogue/call-off nature (Small Value Changes) must be implemented.  The procedure for High Value Changes has been based on the New Project Approval Process set out in the SPA, where the Contractor is at risk on the costs of obtaining Stage 1 Approval.  The Medium Value Change procedure is similar to the old clause 60 procedure but funders' rights of due diligence have been restricted as these Changes are Authority-funded.  The Authority will have the right, in certain circumstances, to carry out Change itself but this right is restricted by clause 60 itself.  

Project Risk

The Project Agreement sets out the risk allocation between the parties.  The key risks are set out below.

Ground Condition Risk:  Site Conditions are the Contractor’s risk.  Relief may be given for areas under existing buildings at the time the Agreement is signed where it is not practical for a survey to be undertaken.

Latent Defects and Asbestos:  Where existing buildings are being demolished and/or refurbished then the Contract will set out the risk allocation in respect of Asbestos and latent defects in those buildings.  An Asbestos survey (usually Category 2) will be undertaken by or on behalf of the Authority, which will be used as the basis upon which the Contractor prices the risk for removal of Asbestos.  Latent Defects or Buildings Surveys will also be provided by the Authority (at ITCD stage).  It is for the Contractor to decide whether any further such surveys are needed and it will take the risk that further surveys would have identified a problem.  The Authority is responsible for exposure to Asbestos present in existing buildings, where the exposure is prior to handover of control of the Site.
Benchmarking and Market Testing: At specified periods in the Agreement, the Contractor must benchmark some of the “soft” facilities management services provided under the Agreement to ascertain the quality and competitiveness of the services in question.  One approach is Market Testing, which. involves inviting tenders for the provision of services in the open market.  The other approach is benchmarking, which involves comparing the standards and prices of those services provided with the costs of providing them in similar circumstances by reputable organisations possessing the appropriate skills, resources and financial standing.  The Authority may choose which Soft Services are Market Tested, and which are Benchmarked, prior to each Review Date.
Title issues: risk of title to the Sites is considered to be a public sector risk.  The new approach is for Authorities to warrant title to the Sites.  The warranties are qualified by title information, Searches and Replies to Enquiries produced by the Authority.  Initial information must be produced at ITCD stage.  The warranties, along with lists of Site-specific Disclosed Title Matters, Enquiries and Searches, are set out in Schedule 13.
Change in Law:  The  Contractor will be concerned that, over the life of the Agreement, legislation may change which has a material or adverse impact on the Contractor’s ability to perform its obligations under the Agreement.  Relief is given to the Contractor in respect of any Qualifying Change in Law.  This involves any change in legislation that applies to the Project (and not to similar projects procured under the Private Finance Initiative); or to the Contractor, and not to other persons, and/or to persons who have contracted with the public sector to provide services under the Private Finance Initiative (and not to other persons), or any change in law that specifically refers to the provision of Schools.

Indemnities:  The Contract provides for the Contractor to indemnify the Authority and Related Parties against death or personal injury, loss of or damage to property and third party actions arising out of the performance or non-performance by the Contractor of its obligations under the Agreement.  There will also be an indemnity given by the Contractor where its breaches have caused Authority Parties to suffer claims from third parties relating to breach of their statutory duty. 
 This indemnity may be capped if the Authority is persuaded of the value for money reasons for doing so.
Vandalism:  The Agreement sets out in detail the risk allocation in relation to vandalism and accidental damage.  The Authority is responsible for any damage caused during core school hours (and also in hours being used by the School or the Community outside such core hours) provided that the Contractor can prove to the Authority’s reasonable satisfaction that:

· the damage was not caused or contributed to by an act or omission of a Contractor Party;

· that such damage was not covered by insurance (either because it fell beneath the level of the deductible or because it was not covered by the insurance);

· that the damage does not constitute fair wear and tear; and

· that the damage did not arise as a result either of any item being used for its reasonable and proper purpose or as a result of any Area being used for its reasonable and proper purpose (for instance where football pitches have been sited too near unprotected windows).   

Insurance:  The Agreement will set out in detail the insurance policies (and the terms thereof) the Contractor must take out and maintain throughout the life of the Agreement.  The Agreement will provide relief if a risk becomes Uninsurable or the price for maintaining such insurance increases beyond a specified level.  The standard Insurance Schedule has been amended to reflect the market position as well as SoPC4, and include forms of broker's letters as issued by major broker's firms.
Use of the Schools:  The Contract will set out the use of the relevant Schools by the Local Authority, the community and by third parties.  The Contract contains income sharing provisions above a threshold for any income (less costs) which the Contractor receives from third party use of the Facilities.

Employment and Pensions:  Under employment legislation, employees of the Local Authority may transfer to the Contractor or a subsidiary of that Contractor as a result of entering into the Agreement.  The Agreement will set out in detail the risks of the parties in relation to any such transferring employees.  In very simple terms this will provide that the Local Authority will assume liability for any costs or liabilities of those transferring employees arising prior to the transfer date, and the Contractor will assume costs or liabilities arising after the transfer date.  The Contract will also ensure that any transferring employee(s) enjoy equivalent pension rights following the transfer to the Contractor or any relevant sub-contractor.  

Refinancing:  The financing terms of a Project may be amended (usually after the Construction Period).  This is because once construction has ended, some of the bigger risks in the Project have fallen away.  This means the Project can be refinanced on preferential terms which in turn will give rise to a financial gain (the “Refinancing Gain”) to the Contractor (who has borrowed the money from the bank).  The Agreement will provide that any Refinancing Gain is shared equally between the Authority and the Contractor.  

Termination

The Agreement will set out in detail the circumstances in which the Agreement may be terminated.  In summary, termination may arise as a result of:

· Default by the Local Authority or voluntary termination by the Local Authority;

· Default by the Contractor;

· Force Majeure Events; and

· Breach of the Corrupt Gifts or Refinancing Provisions.

The compensation payable to the Contractor will depend on the circumstances giving rise to termination. 
































































Please note that this document is only a summary of the BSF PFI Project Agreement. The document should not be relied on as covering all the key issues that may be relevant to a reader (which will be, in part, dependent on the reader's role / perspective in relation to BSF).


 The full detailed provisions of the BSF PFI Project Agreement should be reviewed. This summary is not a replacement for independent, specialist advice and persons using this document should ensure that they take appropriate legal, financial and technical advice in relation to the project in which they are involved. 


PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this document.
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