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BUILDING SCHOOLS FOR THE FUTURE

Standard Form ICT Services Contract

IMPORTANT NOTICE

This is the BSF standard form of the ICT Services Contract the intention of which is to minimise the time and costs of dealing with legal issues relating to BSF. Partnerships for Schools (PfS) expect the standard form of the ICT Services Contract to be used un-amended. However, a certain degree of customisation of the standard form the ICT Services Contract by Local Authorities will be necessary to reflect local circumstances and where this is anticipated it has been flagged in a footnote. In addition, as the ICT Services Contract will be used in conjunction with the ICT Services Output Specification, which is a developing document, the ICT Services Contract may need to be amended to reflect any changes made in the ICT Services Output Specification.

The private sector should note that any proposed amendments to the standard form ICT Services Contract will be one of the criteria taken into account by Local Authorities and PfS in evaluating a bid response to an Invitation to Continue Dialogue. Any proposed amendments to the standard form ICT Services Contract are likely to be negatively evaluated save for when such proposed amendments (1) are scheme specific changes supported by strong scheme specific reasoning; (2) highlight genuine drafting errors; or (3) reflect the developments made to the ICT Output Specification.

This version of the ICT Services Contract contains changes in legislation and good practice developed on subsequent BSF schemes.  It is to be used in projects where initial bids have not been received as at 15 November 2007.  The same principles apply to its applicability to projects procured by a LEP under Schedule 3 to the Strategic Partnering Agreement.  Where Stage 1 Approval has not been obtained as at 15 November 2007, this document must be used as the base document.  

The standard form ICT Services Contract contains a number of footnotes which identify certain key issues that the parties will need to consider when using it. The standard form ICT Services Contract will therefore need to be analysed and reviewed in detail to ensure that its terms (and their impact) are clearly understood by the relevant parties.  The footnotes should be removed as appropriate before finalisation of the document for execution and/or release to bidders.

Please note that the standard form ICT Services Contract is not a replacement for independent, specialist advice and Local Authorities should ensure that they take appropriate legal, financial and technical advice in using this document.  PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this standard form.

Should you have any questions on the standard form ICT Services Contract you are asked to email your query to Paul Milner at:




paul.milner@partnershipsforschools.org.uk
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THIS AGREEMENT is dated








200[   ]

BETWEEN:

(1)
[LOCAL AUTHORITY] of [                                            ] (the Authority); and

(2)
[LOCAL EDUCATION PARTNERSHIP], a company registered in England (registration number [                ]) whose registered offices is at [                                           ] (the LEP).

RECITALS 

A
The Secretary of State for the Department of Children, Schools and Families (DCSF) has committed to introducing new solutions to the investment needs of the secondary schools estate across England.  Building Schools for the Future (BSF) is an investment programme sponsored by DCSF.  Partnerships UK and DCSF have set up Partnerships for Schools for the purpose of enabling, supporting and investing in the rebuilding and renewal of the secondary schools estate through the setting up of Local Education Partnerships. 

B
This Agreement is entered into between the Authority and the LEP pursuant to the BSF initiative and relates to the provision of information and communications technology (ICT) systems and services at [                                                   ] as more particularly set out in the ICT Requirements and the LEP ICT Proposals (the Project).

1 DEFINITIONS AND INTERPRETATION 

1.1 Definitions


In this Agreement, unless the context otherwise requires, the following terms shall have the meanings given to them below.

1999 Act

means the Local Government Act 1999;

Abandon

means not to carry out any ICT Services at a Site for twenty (20) consecutive Business Days or during sixty (60) Business Days (whether consecutive or not) in any Contract Year;

Academic Year

means that period beginning on 1 September in any year and ending on 31 August in the following year;
Additional School Period


means such additional hours outside the School Day in respect of which School premises remain open for use by the School and/or Pupils (but excluding Community Use);

Administering Authority


means [name of administering authority] Council of [address] acting in its capacity as the administering authority of the [name of relevant LGPS fund] for the purposes of the LGPS Regulations;

Admission Body


means a transferee admission body for the purposes of regulation 5A of the LGPS Regulations; 

Affected Party

has the meaning given to it in the definition of Force Majeure Event in this clause 1.1 (Definitions);

Affiliate

means in relation to any person, any holding company or subsidiary of that person or any subsidiary of such holding company, and holding company and subsidiary shall have the meaning given to them in section 1159 of the Companies Act 2006 provided that the Authority and BSFI shall not be construed for any purposes as being an Affiliate of the LEP;

Agreement

means this agreement (including its schedules);

Ancillary Documents

means the documents listed in Part II of Schedule 11 (Project Documents and Ancillary Documents), copies of which have been initialled by the Parties for the purposes of identification, as they may be amended or replaced from time to time;
Annual Service Charge

has the meaning given to it in Schedule 5 (Payment Mechanism);
Annual Service Plan

has the meaning given to it in clause 12.3.4 (Annual Service Report and Annual Service Plan);

Annual Service Report

has the meaning given to it in clause 12.3.1 (Annual Service Report and Annual Service Plan);

Annual Service Report Date
means 28 February in each Contract Year;
Asbo

an anti-social behaviour order as defined in the Crime and Disorder Act 1998;
Assigned Employees


has the meaning given to it in clause 24.15.1.1 (Retendering);

Audit Commission Performance Indicators

means the Audit Commission's Library of Local Performance Indicators as updated from time to time and available at: http://www.local-pi-library.gov.uk/thelibrary.html;

Authority Damage
means any Damage which is the responsibility of the Authority pursuant to clause 15.7 (Loss of and damage to ICT Assets);

Authority Data

means Data made available to, generated or used by the LEP in connection with this Agreement and which is owned or originated, whether at the commencement of this Agreement or during the term of this Agreement, by the Authority or any Authority Related Party (including any product of the processing of such Data pursuant to the terms of this Agreement);

Authority Default
means one of the following events:

(a) 
an expropriation, sequestration or requisition of a material part of the assets and/or shares of the LEP by the Authority or other Relevant Authority; or

(b) 
a failure by the Authority to make payment of any amount of money exceeding £[  ]
 that is due and payable by the Authority under this Agreement within twenty (20) Business Days of service of a formal written demand by the LEP, where the amount fell due and payable two (2) (or more) months prior to the date of service of the written demand; or

(c) 
a breach by the Authority of its obligations under this Agreement which substantially frustrates or renders it impossible for the LEP to perform its obligations under this Agreement; or

(d)
a breach by the Authority of clause 16.1 (Restrictions on transfer of this Agreement by the Authority); or 
(e)
the termination of the Strategic Partnering Agreement as a result of a Local Authority Event of Default (as that term is defined in the Strategic Partnering Agreement);

Authority Existing Employee

means in relation to any service equivalent to any of the ICT Services, all those persons employed by the Authority under a contract of employment (but excluding any person engaged by the Authority as an independent contractor or persons employed by any sub-contractor engaged by the Authority) who are wholly or substantially engaged in the provision of that service as at the Relevant Service Transfer Date;

Authority Notice of Change


has the meaning given to it in clause 17.1 (Authority Changes);

Authority Property

means all assets and rights in respect of which the Authority is the legal and/or beneficial owner together with all assets for which the Authority is responsible but excluding all such assets and rights for which the LEP or a LEP Related Party is responsible under this Agreement or a Related Agreement;

Authority Related Party
means:

(a)
an officer, agent, contractor, or employee or sub-contractor (of any tier) of the Authority [or Governing Body] acting in the course of his office or employment (as appropriate);

(b)
in relation to any School, any governor or Governing Body of that School acting as such, or any teacher employed at that School acting in the course of their employment;
(c)
in relation to any School:

(i) (during the Required Period only) any Pupil of that School; or 
(ii)
(at any time) any person visiting a School or using any of the ICT Assets or ICT Services at the invitation (whether express or implied) of the Authority; and
(d)
in relation to any School during any period of Community Use, any person using the School for that purpose;

but excluding in each case the LEP and LEP Related Parties;

Authority Software

means: 

(a)
the software programs listed in Schedule 12 (Authority Software); and
(b)
any additional software programmes as confirmed from time to time in writing to the LEP by the Authority or by the head teacher at a School or by a person at a School acting with the authority of the head teacher (the details of such person having previously been notified in writing to the LEP by the Authority or the head teacher);

Authority’s Policies

means the policies of the Authority referred to in Schedule 15 (Authority's Policies);

Authority’s Representative

means the representative appointed by the Authority pursuant to clause 4 (Representatives and Co-operation);

Baseline Cost Model

means the detailed cost model in respect of the Baseline Specification set out in Schedule 16 (Baseline Cost Model);
Baseline Specification

means the detailed specification(s) in respect of the ICT Assets as set out in the [LEP ICT Proposals] at the Commencement Date and as amended in accordance with this Agreement;

Best Value Change in Law

means a Change in Law which comprises:

(a)
an order made by the Secretary of State in the exercise of powers conferred upon him by Section 4 of the 1999 Act the substance of which amounts to a change in a performance standard or a change in the definition of or details of a performance indicator (as opposed to a change in the description of a performance indicator);

(b)
a direction made by the Audit Commission in the exercise of powers conferred upon it by Sections 44 and 46 of the Audit Commission Act 1998 which in substance is similar to an order referred to in (a) above; or

(c)
Guidance issued by the Secretary of State or Audit Commission or other competent authority in respect of (a) or (b) above;

Best Value Duty

means the duty imposed on the Authority by Section 3 of the 1999 Act in relation to, inter alia, any one (1) or more of the ICT Services;

Best Value Inspector

means an officer, agent or employee of the Audit Commission or other Relevant Authority empowered to inspect the Authority’s compliance with Part I of the 1999 Act;

Best Value Performance Indicators

has the meaning set out in the Local Government (Best Value) Performance Indicators and Performance Standards Order 2005 as amended by the Local Government (Best Value) Performance Indicators and Performance Standards (England) (Amendment) Order 2007 and as supplemented by the DCLG guidance document "Best Value Performance Indicators: 2005/06" and includes the Audit Commission Performance Indicators and Local Performance Indicators;
Best Value Performance Plans

means the best value performance plans which are required to be published by the Authority by 30 June each year and which take into account the performance indicators and standards specified in the Local Government (Best Value) Performance Indicators and Performance Standards Order 2005 as amended by the Local Government (Best Value) Performance Indicators and Performance Standards (England) (Amendment) Order 2007 in accordance with Section 6 of the 1999 Act;

Best Value Review

means the review which is required to be conducted by the Authority in accordance with Section 5 of the 1999 Act;

Best Value Review Date

means the date or dates for a Best Value Review as the Authority may specify in a Best Value Performance Plan;

Best Value Review Plan

has the meaning given to it in clause 12.4.6 (Best Value Reviews and Comprehensive Performance Assessment);

Best Value Service Change Notice

has the meaning given to it in clause 12.3.3 (Annual Service Report and Annual Service Plan);

BSFI

means Building Schools for the Future Investments LLP, registered number OC 320795, whose registered office is at Seventh Floor, 8-10 Great George Street, London SW1P 3AE;
Building Contract

shall:

(a)
in the case of the PFI Contract, have the meaning given in the PFI Contract; and

(b)
in the case of any D&B Contract, mean any contract between the LEP and any contractor appointed by the LEP under the relevant D&B Contract (as any such contract is amended from time to time),

(as the case may be);

Building Contractor

shall:

(a)
in the case of the PFI Contract, have the meaning given in the PFI Contract; and

(b)
in the case of any D&B Contract, means any contractor appointed by the LEP under the relevant D&B Contract),

(as the case may be);

Building Schools for the Future or BSF

has the meaning set out in Recital A;

Business Day

means a day (other than a Saturday or Sunday) on which banks are open for domestic business in the City of London.

Capital Expenditure

means any expenditure which falls to be treated as capital expenditure in accordance with generally accepted accounting principles in the United Kingdom from time to time, International Financial Reporting Standards from time to time, or proper accounting practices for local authorities as defined by section 21(2) of the Local Government Act 2003 and Regulation 31 of the Local Authorities (Capital Finance and Accounting) (England) Regulations 2003;

Cessation Date

means any date on which the LEP or the relevant Sub-Contractor ceases to be an Admission Body other than as a result of the termination or expiry of this Agreement or because it ceases to employ any Eligible Employees;

Change

means any change to this Agreement initiated through clause 17 (Changes to the Agreement);
Change in Law

means the coming into effect after the Commencement Date of:

(a)
Legislation, other than any Legislation which on the Commencement Date has been published:

(i)
in a draft Bill as part of a Government Departmental Consultation Paper;

(ii)
in a Bill;

(iii)
in a draft statutory instrument; or

(iv)
as a proposal in the Official Journal of the European Union;

(b)
any Guidance; or

(c)
any applicable judgment of a relevant court of law which changes a binding precedent;

Code 

means the Code of Practice on Workforce Matters in Local Authority Service Contracts as currently contained in ODPM Circular 3/03 Annex D;

Code Dispute Resolution Procedure

means the procedure set out in Schedule 20 (Code Dispute Resolution Procedure);

Code Obligations

means the express obligations of the LEP in clause 24.14 (Compliance with Code Obligations) (other than in clause 24.14.1);

Commencement Date

means the date of execution of this Agreement;

Commercially Sensitive Information

means the subset of Confidential Information listed in column 1 of Part I (Commercially Sensitive Contractual Provisions) and column 1 of Part II (Commercially Sensitive Material) of Schedule 22 (Confidential Information), in each case for the period specified in column 2 of Parts 1 and 2 of Schedule 22 (Confidential Information);

Community Use

means use of each School by the community by or at the invitation of the Authority outside the School Day;

Compensation Event

means:

(a)
a breach by the Authority of any of its obligations under this Agreement; or

(b)
the occurrence of a Compensation Event (as that term is defined in the PFI Contract or a D&B Contract) under the PFI Contract or a D&B Contract (as the case may be); 

(c)
the termination of the PFI Contract or a D&B Contract either:

(i)
by reason of Authority Default (as that term is defined in the PFI Contract or the relevant D&B Contract (as the case may be)); or

(ii)
voluntarily by the Authority;

Compensation Regulations

means the Local Government (Discretionary Payments) Regulations 1996 and the Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2006;

Comprehensive Performance Assessment

means any comprehensive performance review of the Authority’s services (including the ICT Services) undertaken by the Audit Commission or any other Relevant Authority pursuant to Section 99 of the Local Government Act 2003 or otherwise;

Confidential Information

means

(a)
information that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) and may include information whose disclosure would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how, of either Party and all personal data within the meaning of the DPA; and

(b)
Commercially Sensitive Information;

Contract Period

means the period from and including the Commencement Date to the Expiry Date, or if earlier, the Termination Date;

Contract Year

means a period of twelve (12) months commencing on 1 April, provided that:

(a)
the first Contract Year shall be the period commencing on the Commencement Date and ending on the immediately following 31 March; and

(b)
the final Contract Year shall be the period commencing on 1 April immediately preceding the last day of the Contract Period and ending on that day;

Convictions

means, other than in relation to any minor road traffic offences, any previous or pending prosecutions, convictions, cautions and binding overs (including any spent convictions as contemplated by section 1(1) of the Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of Schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or any replacement or amendment to that Order);

Criminal Records Bureau


means the bureau established pursuant to Part V of the Police Act 1997;

Customer Satisfaction Survey

has the meaning given to it in clause 12.2.1 (Customer Satisfaction Survey);

Customer Satisfaction Survey Date

means the date which is [insert number] months prior to [the [number] Annual Service Report Date and each [insert] anniversary thereof during the Contract Period] [each Best Value Review Date];

D&B Contract

means any contract between the Authority and the LEP relating to the design and build and/or refurbishment of a School;

Damage

means the loss or theft of or damage to any ICT Assets;

Data


means information (including text, drawings, diagrams, images and audio and video recordings) stored in any electronic or tangible or other medium;
Deductions

means amounts deducted by the Authority (or amounts which the Authority is entitled to deduct) from the ICT Service Charges in accordance with the provisions of Schedule 5 (Payment Mechanism);

Default Interest Rate

means two percent (2%) above the base rate from time to time of [insert name] Bank Plc;

Direct Losses

means all damages, losses, liabilities, claims, actions, costs, expenses (including the cost of legal or professional services, legal costs being on an indemnity basis), proceedings, demands and charges whether arising under statute, contract or at common law but excluding Indirect Losses;

Directive

means EC Council Directive 2001/23/EC;

Disclosed Data

means information relating to the Project disclosed to the LEP and its shareholders and advisers before the Commencement Date including:

(a)
the [invitation to continue dialogue issued by the Authority on [date] in relation to the Project];

(b)
the memorandum of information issued by the Authority on [date] in relation to the Project;
(c)
information stored in the data room located at [insert details];

(d)
[others];

Discriminatory Change in Law

means a Change in Law, the terms of which apply expressly to:

(a)
the Project and not to similar projects procured under the BSF programme;

(b)
the LEP (in its capacity as the provider of the ICT Services) and not to other persons; and/or

(c)
persons who have contracted with the Government, a Local Authority or other public or statutory body to provide services under the BSF programme and not to other persons;

Dispute Resolution Procedure

means the procedure for the resolution of disputes set out in Schedule 14 (Dispute Resolution Procedure);

DPA

means the Data Protection Act 1998;

Educational Services

means the provision of teaching and pastoral support for school age children, the provision of careers advice, liaison with parents and guardians of Pupils and the carrying on of extracurricular activities for Pupils and the use of school accommodation and/or ICT assets by the local community;

Education Specific Change in Law

means any Change in Law which principally affects or principally relates only to the provision or operation of schools and/or school facilities;

Eligible Employees

means:

(a)
the Transferring Employees who are active members of or have the right to acquire benefits under the LGPS on a Relevant Transfer Date; 
(b)
[the Transferring Original Employees who are active members of or have the right to acquire benefits under either the LGPS or a broadly comparable occupational pension scheme provided by their existing employer on a Relevant Transfer Date;]

(c)
any other individuals nominated by the LEP or Sub-Contractor (as appropriate),


for so long as they are employed in connection with the provision of the ICT Services or part of such ICT Services;

Emergency

means an event causing or, in the reasonable opinion of a Party, threatening to cause death or injury to any individual, or serious disruption to the lives of a number of people or extensive damage to property, or contamination of the environment, in each case on a scale beyond the capacity of the emergency services or preventing the ICT Services operating under normal circumstances and requiring the mobilisation and organisation of the emergency services;

Employee Liability Information

means the employee liability information to be provided pursuant to Regulation 11 of TUPE;
Environmental Information Regulations

means the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such regulations;

Equality Requirements

means the requirements set out in Schedule 19 of the Strategic Partnering Agreement;

Equal Pay Legislation 

means all and any anti-discrimination and equal pay opportunities laws, including but not limited to the Equal Pay Act 1970, the Sex Discrimination Act 1975, the Equal Pay Directive (Council Directive 75/117/EEC), the Equal Treatment Directive (Council Directive 76/207/EEC), Article 117 of the Treaty of Rome, the Disability Discrimination Act 1995, the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2002, the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, the Employment Equality (Sexual Orientation) Regulations 2003, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Age) Regulations 2006 and the Equality Act 2006;

Equal Pay Ruling

means:

(a) a determination by an employment tribunal or court of competent jurisdiction or the settlement or compromise to which the Authority shall have consented in either case relating to any claim brought by any Transferring Employee on before or after the Relevant Service Transfer Date under Equal Pay Legislation that the terms and conditions of employment of the Transferring Employee relating to Pay contravene the Equal Pay Legislation; and/or

(b) in relation to any Transferring Employee (in relation to their period of employment until the Relevant Service Transfer Date) any alteration to the salaries and payscales prescribed by the NJC terms and conditions in order to settle, address or compromise threatened or extant claim under the Equal Pay Legislation against local authority employers and/or employers engaged as at the date of this Agreement or substantially engaged in the provision of service to local authority employers;   
Estimate

has the meaning given in clause 17.2;

Estimated Change in Project Costs

means the aggregate of any estimated increased costs (including the costs of relevant ICT assets and services) less the aggregate of any reduced costs;

Exit Plan

means the exit plan set out in Schedule 24 (Exit Management) as amended in accordance with this Agreement;
Expiry Date

means the day immediately preceding the [fifth] anniversary of the first Services Commencement Date or such later date as may be determined pursuant to clause 2 (Commencement and Duration);

Fast Track Dispute Resolution Procedure

means the procedure referred to in paragraph [5] of Schedule 14 (Dispute Resolution Procedure);

Fees Regulations

means the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004;

Final Employee List

has the meaning given to it in clause 24.4.2 (Employment Costs);

Final Implementation Certificate

means an implementation certificate issued pursuant to Part III of Schedule 7 (Implementation Testing);

Final Warning Notice

has the meaning given to it in clause 32.2 (Final Notice);

First Contractor

means the person with whom the Authority initially contracted for the provision of services which are similar to the ICT Services;

First Employee List


has the meaning given to it in clause 24.4.1 (Employment Costs);

First Implementation Certificate

means an implementation certificate issued pursuant to paragraph 9.3 of Part II of Schedule 7 (Implementation Testing);

FM Contract

has the meaning given to it in the PFI Contract;

FM Contractor

has the meaning given to it in the PFI Contract;

FOIA

means the Freedom of Information Act 2000 and any subordinate legislation (as defined in Section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such Act;

Force Majeure Event

means the occurrence after the Commencement Date of:

(a)
war, civil war, armed conflict or terrorism; or

(b)
nuclear, chemical or biological contamination unless the source or cause of the contamination is as a result of any act by the LEP or its sub-contractors or any breach by the LEP of the terms of this Agreement; or

(c)
pressure waves caused by devices travelling at supersonic speeds,

which directly causes either Party (the Affected Party) to be unable to comply with all or a material part of its obligations under this Agreement;

Future Service Provider

has the meaning given in clause 24.12.4 (Indemnities); 

Good Industry Practice

means that degree of skill, care, prudence and foresight and operating practice which would reasonably and ordinarily be expected from time to time of a skilled and experienced provider of ICT services under the same or similar circumstances;

Governing Body

means in respect of each School the governing body for the School constituted in accordance with section 19 of the Education Act 2002;

Government

means the government of the United Kingdom;

Guidance

means any applicable guidance or directions with which the LEP is bound to comply;

ICT Assets


means the hardware, software, networks, telecommunications systems, peripherals, manuals, documentation and related ICT products and materials provided to the Authority by the LEP in accordance with this Agreement;
ICT Contract Charges

means the amounts to be paid to the LEP in consideration of the provision of the ICT Services comprising the Milestone Payments and the ICT Service Charges
;

ICT Contractor

means [enter details of ICT services provider] or any replacement ICT contractor appointed pursuant to clause 31.3 (Replacement of ICT Contractor);

ICT Contractor Direct Agreement

means the agreement to be executed as a deed between the Authority, the LEP and the ICT Contractor in the form set out in Schedule 10 (ICT Contractor Direct Agreement);
ICT Interface Agreement

means the agreement(s) to be entered into between the LEP, the PFI Contractor, the Building Contractor, the FM Contractor and the ICT Contractor in the form set out in Schedule 9 (ICT Interface Agreement(s));

ICT Operational Services

means the ICT Services to be provided following each Services Commencement Date to satisfy the requirements of Part II of Schedule 1 (ICT Requirements);

ICT Requirements

means the requirements set out in Schedule 1 (ICT Requirements) relating to the ICT Services;

ICT Service Charges

means the amounts to be paid to the LEP in consideration of the provision of the ICT Operational Services and which are calculated in accordance with Schedule 5 (Payment Mechanism);

ICT Services

means the services required to satisfy the ICT Requirements being together the Implementation and the ICT Operational Services;

ICT Service Users

means [a reasonably representative sample of] those users who consume or benefit from the ICT Services (but excluding Pupils);

Implementation

means together:

(a)
the provision of the ICT Assets; and

(b)
the services to be provided in connection with the design, installation, testing and commissioning of the ICT Assets and the MLE; 
so as to satisfy the requirements of Part I of Schedule 1 (ICT Requirements);

Implementation Programme

means the programme for the carrying out of the Implementation as set out in Schedule 4 (Implementation Programme);

Implementation Testing Procedure

means the procedure(s) for carrying out the Implementation Tests detailed in paragraph [5] of Part II of Schedule 7 (Implementation Testing);

Implementation Tests

means the tests, developed and performed in accordance with the provisions of Schedule 7 (Implementation Testing), the purpose of which is to demonstrate that:

(a)
the ICT Assets meet the requirements of this Agreement (and in particular the ICT Requirements) and are ready for operational use; and 

(b)
the ICT Operational Services meet the requirements of this Agreement and in particular the ICT Requirements) and are capable of being performed in accordance with the terms of this Agreement;

Indemnified Party

has the meaning given to it in clause 15.4 (Notification of Claims);

Indemnifying Party

has the meaning given to it in clause 15.4 (Notification of Claims);

Index

has the meaning given to it in the definition of RPIx in this clause 1.1 (Definitions);

Indexation Base Month

has the meaning given to it in Schedule 5 (Payment Mechanism);

Indexation Review Date

has the meaning given to it in Schedule 5 (Payment Mechanism);

Indirect Losses

means loss of profits, loss of use, loss of production, loss of business, loss of business opportunity, or any claim for consequential loss or for indirect loss of any nature but excluding any of the same that relate to loss of revenue under this Agreement;

Information

has the meaning given under Section 84 of the FOIA;

Insurance Term

means any terms and/or conditions required to be in a policy of insurance by clause 21 (Insurance) and/or Schedule 8 (Insurances) but excluding any risk;

Intellectual Property Rights

means any and all patents, trade marks, service marks, copyright, database rights, moral rights, rights in a design, know-how, confidential information and all or any other intellectual or industrial property rights whether or not registered or capable of registration and whether subsisting in the United Kingdom or any other part of the world together with all or any goodwill relating or attached thereto;

Intervening Contract

means a contract with the Authority for the provision of services which are similar to the ICT Services at times after they were provided under a contract with the First Contractor and before they are provided by the LEP;

IPR Claim

means any claim, action or demand made (or litigation or other dispute resolution process commenced) due to any infringement or alleged infringement of any Intellectual Property Rights;

IPR Liability

means Direct Losses or Indirect Losses which may arise out of, or in consequence of, any infringement or alleged infringement of any Intellectual Property Rights;

Legislation

means in relation to the United Kingdom:

(a)
any Act of Parliament;

(b)
any subordinate legislation with a meaning of Section 21(1) of the Interpretation Act 1978;

(c)
any exercise of the Royal Prerogative; and

(d)
any enforceable community right within the meaning of section 2 of the European Communities Act 1972;

LEP Default

means any one or more of the following:

(a)
a breach by the LEP of any of its obligations under this Agreement which materially and adversely affects the performance of the Educational Services at a School;

(b)
a Persistent Breach occurs;

(c)
a Court makes an order that the LEP shall be wound up or a resolution for a voluntary winding-up of the LEP is made;

(d)
any receiver or receiver manager in respect of the LEP is appointed or possession is taken by or on behalf of any creditor of any property that is the subject of a charge;

(e)
any voluntary arrangement is made for a composition of debts or a scheme of arrangement is approved under the Insolvency Act 1986 or the Companies Act 2006;

(f)
an administration order is made or an administrator is appointed in respect of the LEP;

(g)
the LEP wholly or substantially Abandons the Project at any time;

(h)
the LEP has not achieved the Services Commencement Date at a School by the relevant Longstop Date;

(i)
the provision of the ICT Operational Services has been persistently poor such that:

(i) 
the monthly Deductions have exceeded [x]% of the ICT Service Charges for three (3) consecutive months; or 

(ii) 
the monthly Deductions have exceeded [x]% of the ICT Service Charges on no less than six (6) occasions in any twelve (12) month period;

(j)
subject to clause 22 (Risks that become Uninsurable) a breach by the LEP of its obligations to take out and maintain any of the Required Insurances; 

(k)
a failure by the LEP to comply with clause 16.2 (Restrictions on transfer of this Agreement by the LEP); 

(l)
termination of the Strategic Partnering Agreement as a result of a LEP Event of Default (as that term is defined in the Strategic Partnering Agreement);

(m)
the liability of the LEP to the Authority has reached or exceeded either of the limits of liability set out in clause 19.3.4;
 or  

(n)
[repeated failure of the MLE];

LEP ICT Proposals

means the LEP’s proposals for the provision of the ICT Services to satisfy the ICT Requirements as set out in Schedule 2 (LEP ICT Proposals);

LEP Notice of Change

has the meaning given to it in clause 17.10.1 (LEP Changes);

LEP Related Party

means


(a)
an officer, servant or agent of the LEP, or any Affiliate of the LEP and any officer, servant or agent of such person;

(b)
any sub-contractor of the LEP of any tier (including any Sub-Contractor and any Building Contractor appointed by the LEP pursuant to a D&B Contract) and any of their officers, servants or agents;

(c)
the PFI Contractor and any sub-contractor of any tier of the PFI Contractor;

(d)
any person on or at any of the Sites at the express or implied invitation of the LEP (other than the Authority or an Authority Related Party);

LEP Scheme

means the occupational pension scheme(s) established or to be established under clause 25.7 (LEP Scheme);

LEP Software

means software programs including those listed in Schedule 2 (LEP ICT Proposals), the Intellectual Property Rights in which are:

(a)
owned by the LEP and/or the ICT Contractor; and

(b)
used by the LEP to provide the ICT Services;

LEP’s Representative

means the person to be appointed by the LEP pursuant to clause 4 (Representatives and Co-operation);

LEP Termination Notice

has the meaning given to it in clause [30.1];

LEP Warranted Data

means the information relating to the LEP and its Affiliates as set out in Schedule 18 (LEP Warranted Data);

LGPS

means the Local Government Pension Scheme established pursuant to regulations made by the Secretary of State in exercise of powers under sections 7 and 12 of the Superannuation Act 1972;

LGPS Regulations


means the Local Government Pension Scheme Regulations 1997 (SI 1997/1612);

Local Authority

means a principal council (as defined in Section 270 of the Local Government Act 1972) or any body of government in England established as a successor to principal councils in relation to Educational Services;

Local Performance Indicators

has the meaning set out in the DCLG guidance document "Best Value Performance Indicators: 2005/06" as supplemented by the DTLR guidance "Use of Local Performance Indicators in the Best Value Regime" (2001);

Longstop Date

means, in respect of each School, the date set out against the relevant School in the column headed “Longstop Date” in the table in Schedule 3 (Schools);

Losses

means all damages, losses, liabilities, costs, expenses (including legal and other professional charges and expenses) and charges whether arising under statute, contract or at common law, or in connection with judgments, proceedings, internal costs or demands;

Milestone Payment

has the meaning given to it in Schedule 5 (Payment Mechanism);

Milestone Payment 1

means, in respect of each School, the payment to be made by the Authority to the LEP pursuant to paragraph 2.1 of Schedule 5 (Payment Mechanism);

MLE

means the Managed Learning Environment [as defined in Schedule 1];
Named Employee

has the meaning given to it in clause 26.1.1 (Criminal Records Bureau);

New Employee 
means those employees employed by the LEP and/or any Sub-Contractor to provide the ICT Services (excluding any Relevant Employee) who will be working alongside the Transferring Employees;

New Employer

has the meaning given to it in clause 25.12.2 (Transfer to another Employer);

New Project Approval Procedure

has the meaning set out in the Strategic Partnering Agreement;
Nominated Virus Protection Software
means such virus protection software as is nominated from time to time by the LEP and which is selected in accordance with Good Industry Practice;

Parties

means the parties to this Agreement, each being a Party;
Partner Admission Agreement

means an admission agreement entered into in accordance with regulation 5A of the LGPS Regulations by the Administering Authority, the Authority and the LEP or a Sub-Contractor (as appropriate);

Partnerships for Schools

means Partnerships for Schools Limited (Company No. 04650964) whose registered office is at Fifth Floor, 8-10 Great George Street, London SW1P 3AE;

Pay

the ordinary basic or minimum wage or salary and any other consideration, whether in cash or in kind, which a Transferring Employee receives either directly or indirectly in respect of his or her employment with the Authority; 
Performance Standard Benchmarking Exercise

the benchmarking exercise to be undertaken in relation to the ICT Services in accordance with clause 12.5 (Performance Standard Benchmarking);

Persistent Breach

means a breach for which a Final Warning Notice has been issued which has continued for more than fourteen (14) days or recurred in three (3) or more months within the six (6) month period after the date on which such Final Warning Notice is served on the LEP;

Personal Data

means personal data as defined in the DPA which is supplied to the LEP by the Authority or obtained by the LEP in the course of performing the obligations in the Agreement;

PFI Contract

means the agreement [of even date] between the Authority and [enter details] for the design, build, financing and maintenance of the Schools [identified as being subject to the PFI Contract in Schedule 3 (Schools)];

PFI Contractor

means [enter details] or any replacement contractor appointed pursuant to the PFI Contract;

Planned Services Commencement Date

means, in respect of each School, the date set out against the relevant School in the column headed “Planned Services Commencement Date” in the table in Schedule 3 (Schools) for commencement of provision of the ICT Operational Services in the relevant School, subject to adjustment in accordance with this Agreement;

Prohibited Act

means


(a)
offering, giving or agreeing to give to any servant of the Authority or Governing Body any gift or consideration of any kind as an inducement or reward:

(i)
for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of this Agreement or any other contract with the Authority or Governing Body; or

(ii)
for showing or not showing favour or disfavour to any person in relation to this Agreement or any other contract with the Authority or Governing Body;

(b)
entering into this Agreement or any other contract with the Authority or Governing Body in connection with which commission has been paid or has been agreed to be paid by the LEP or on its behalf, or to its knowledge, unless before the relevant contract is entered into particulars of any such commission and of the terms and conditions of any such contract for the payment thereof have been disclosed in writing to the Authority; 

(c)
committing any offence:


(i)
under the Prevention of Corruption Acts 1889-1916;

(ii)
under Legislation creating offences in respect of fraudulent acts; or

(iii)
at common law in respect of fraudulent acts in relation to this Agreement or any other contract with the Authority or Governing Body; or

(d)
defrauding or attempting to defraud or conspiring to defraud the Authority or Governing Body;

Project

means the provision of the ICT Services by the LEP to the Authority as contemplated by this Agreement;

Project Data

means

(a)
all drawings, reports, documents, plans, formulae, calculations and other data relating to the design, installation, testing or operation of the ICT Assets;

(b)
all drawings, reports, documents, plans, formulae, calculations and other data relating to the provision of the ICT Services;

(c)
any other materials, documents or data acquired brought into existence or used in relation to the Project and/or this Agreement,

in each case that is used by or on behalf of the LEP and/or its sub-contractors in connection with the provision of the ICT Services or the performance of the LEP’s obligations under this Agreement but excluding the LEP Software and Third Party Software;

Project Documents

means this Agreement together with any documents listed in Schedule 11 (Project Documents and Ancillary Documents);

Project Liaison Group

has the meaning given to it in paragraph 1 of Schedule 13;

Proposed Workforce

has the meaning given to it in clause 24.4.3.1 (Employment Costs);

Pupil

means any pupil or excluded pupil of a School;

Qualifying Change in Law

means

(a)
a Discriminatory Change in Law; 

(b)
an Education Specific Change in Law; or

(c)
any other Change in Law, which comes into effect during the Contract Period and which involves Capital Expenditure; or

(d)
a Best Value Change in Law,

which was not foreseeable at the Commencement Date;

Quality Assurance Systems

means the quality assurance systems approved by the Authority in accordance with clauses 9.2 and 9.3;

Related Agreement

means the PFI Contract and/or FM Contract and/or Building Contract and/or a D&B Contract;

Related Party

means in the case of the Authority, any Authority Related Party and, in the case of the LEP, any LEP Related Party;

Relevant Authority

means any court with the relevant jurisdiction and any local, national or supra-national agency, inspectorate, minister, ministry, official or public or statutory person of the government of the United Kingdom or of the European Union;

Relevant Employees

means the employees who are the subject of a Relevant Transfer;

Relevant Service Transfer Date 

means the transfer on one or more dates agreed by the Parties (each a Relevant Service Transfer Date) to the LEP of responsibility for provision of (or procuring the provision by Sub-Contractors of) the ICT Services in accordance with this Agreement;
Relevant Transfer

means a relevant transfer for the purposes of TUPE;

Relevant Transfer Date

means the date on which an Eligible Employee transfers to the LEP and/or one or more Sub-Contractor(s) whether by virtue of any Relevant Transfers or deemed Relevant Transfers or otherwise;

Relief Event

means any of the following:

(a)
fire, explosion, lightning, storm, tempest, flood, bursting or overflowing of water tanks, apparatus or pipes, ionising radiation (to the extent it does not constitute a Force Majeure Event);

(b)
earthquakes, riot and civil commotion;

(c)
failure by any statutory undertaker, utility company, local authority or other like body to carry out works or provide services;

(d)
any accidental loss or damage to:

(i) the Sites or any roads servicing them; or 
(ii) the ICT Assets;
(e)
any failure or shortage of power, fuel or transport;

(f)
any blockade or embargo which does not constitute a Force Majeure Event; 

(g)
any: 

(i) 
official or unofficial strike;

(ii) 
lock out;


(iii) 
go-slow; or


(iv) 
other dispute


generally affecting the ICT industry or a significant sector of it;

(h)
the occurrence of a Relief Event (as that term is defined in the PFI Contract or a D&B Contract) under the PFI Contract or a D&B Contract (as the case may be),
unless any of the events listed in paragraphs (a) to (h) inclusive arises (directly or indirectly) as a result of any wilful default or wilful act of the LEP or any LEP Related Party; 

(i)
in respect of a School the subject of the PFI Contract, the termination of the PFI Contract as a result of:

(i)
Contractor Default (as that term is defined in the PFI Contract);

(ii)
a Prohibited Act (as that term is defined in the PFI Contract); or
(iii) a breach of clause 38 (Refinancing) of the PFI Contract, 
at any time prior to the issue of the Acceptance Certificate (as that term is defined in the PFI Contract) under the PFI Contract for that School; or

(j)
in respect of a School the subject of a D&B Contract, the termination of a D&B Contract as a result of:

(i) LEP Default (as that term is defined in the relevant D&B Contract);

(ii) a Prohibited Act (as that term is defined in the relevant D&B Contract);

(k)
the act or omission of the LEP or a LEP Related Party in connection with a Related Agreement at any time prior to the issue of the Acceptance Certificate (as that term is defined in the PFI Contract) in the case of a School the subject of the PFI Contract or at any time prior to the issue of the Completion Certificate (as that term is defined in the D&B Contract) in the case of a School the subject of a D&B Contract; 
Remuneration Costs

has the meaning given to it in clause 24.4.3.2 (Employment Cost);

Reorganisation Costs

has the meaning given to it in clause 24.4.3.3 (Employment Cost);

Repair Cost

means the cost of any repair or replacement needed to ensure that following any incident of Damage the ICT Assets are returned to the original standard (or equivalent) required in accordance with this Agreement;

Replacement Services Provider

means any person or organisation appointed or identified by the Authority as a potential provider to the Authority, following termination of the Agreement, of services equivalent or similar to the ICT Services;

Request for Information

shall have the meaning set out in the FOIA or the Environmental Information Regulations as relevant;

Required Insurances

means the insurances specified in Schedule 8 (Insurance);

Required Period

means School Days and Additional School Periods;

Retendering Information


has the meaning given to it in clause 24.15.1.1 (Retendering);

Returning Employee

has the meaning given to it in clause 24.16.2 (Termination of Agreement);

RPIx

means the index published in Table 5 (excluding mortgage interest payments) of Business Monitor (MM23) published by the Office for National Statistics or failing such publication or in the event of a fundamental change to the Index, such other index as the Parties may agree, or such adjustments to the Index as the Parties may agree (in each case with the intention of putting the Parties in no better nor worse position than they would have been had the Index not ceased to be published or the relevant fundamental change not been made) or, in the event that no such agreement is reached, as may be determined in accordance with the Dispute Resolution Procedure;

School Day

means [0800] to [1800] on each Business Day during a Term;

School(s)

means the school or schools details of which are set out in Schedule 3 (Schools);

Services Commencement Date

means in relation to any School, the date (determined in accordance with clause 8.7 (Dates on which the Services Commencement Date may occur)) on which the provision of the ICT Operational Services in the relevant School commences;

Shareholders' Agreement

means the shareholders’ agreement in respect of the LEP between the Authority, Partnerships for Schools, BSFI, [insert details of the PSP] and the LEP;

Sites

means the sites (including the School sites) at which the ICT Services are to be provided or at which ICT Assets are to be located;

Strategic Partnering Agreement

means the long term strategic partnering agreement between the Authority and the LEP entered into [on or about the date of this Agreement][on [enter date]];

Sub-Contractor

means:

(a)
the ICT Contractor;

(b)
a person listed in Schedule 6 (Approved Sub-Contractors); or

(c)
a sub-contractor of sound financial standing and good repute and whose identity has been notified to the Authority by the LEP and approved by the Authority (such approval not to be unreasonably withheld or delayed) prior to the appointment of such subcontractor;

Sub-Contractor Breakage Costs

means Losses that have been or will be reasonably and properly incurred by the LEP as a direct result of the termination of this Agreement, but only to the extent that:

(a)
the Losses are incurred in connection with the Project and in respect of the provision of services, including:

(i)
any materials or goods ordered or sub-contracts placed that cannot be cancelled without such Losses being incurred;

(ii)
any expenditure incurred in anticipation of the provision of services in the future; 

(iii)
redundancy payments; and

(iv)
in respect of the ICT Contractor only, an amount equivalent to the ICT Contractor’s projected loss of profits for the period from the Termination Date to the earlier of the Expiry Date or the date falling [6] months after the Termination Date but which amount shall not exceed [£    ]; 

(b)
the Losses are incurred under arrangements and/or agreements that are consistent with terms that have been entered into in the ordinary course of business and on reasonable commercial terms; and

(c)
the LEP and the relevant Sub-Contractor has each used its reasonable endeavours to mitigate the Losses;

Term(s)

means the terms published by the Authority for each Academic Year and notified by the Authority to the LEP;

Termination Date

the date of early termination of this Agreement in accordance with its terms;
Termination Notice

means a written notice of termination served by one Party on the other in accordance with this Agreement;

Termination Payment

means any or all of the following:

(a)
subject to such amounts being properly due and invoiced in accordance with the terms of this Agreement (and subject further to the rights hereunder of the Authority to withhold or deduct amounts from the ICT Service Charges), any ICT Contract Charges in respect of the period prior to such termination but which have not been previously paid;

(b)
the reasonable costs (if any) of removal of the property of the LEP or any LEP Related Party from the Sites;

(c)
[redundancy payments for employees of the LEP that have been or will be reasonably incurred by the LEP as a direct result of termination of this Agreement];

(d)
any Direct Loss suffered by the LEP as a result of termination (including any Sub-Contractor Breakage Costs); 

(e)
[an amount equivalent to the LEP's projected loss of profits for the period from the Termination Date to the earlier of the Expiry Date or the date falling [6] months after the Termination Date]
; and

(f)
in the event of the termination of this Agreement prior to transfer of the ICT Assets to the Authority (pursuant to clause 8.1(Delivery of and title to ICT Assets)), the price set out in the Baseline Cost Model, in respect of any ICT Assets which, at the Termination Date have been purchased or ordered (where such orders cannot be cancelled or where the Authority requests such orders not be cancelled) by the LEP;

Third Party Contractor

means any sub-contractor (other than the LEP or any Sub-Contractor) engaged by or on behalf of the Authority to perform any service equivalent to the ICT Services or any part of them; 
Third Party Software

means software programs the Intellectual Property Rights in which are:

(a)
owned by a third party (excluding the ICT Contractor); and

(b)
used by the LEP and/or the ICT Contractor to provide the ICT Services;

Transferring Employee

means an employee of the Authority (excluding (without limitation), any person engaged by the Authority as an independent contractor or persons employed by any sub-contractor engaged by the Authority) whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Agreement between the Authority and the LEP, a contract of employment with someone other than the Authority;

Transferring Original Employee

means an employee of the Authority:

(a)
who became, by the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 or TUPE in relation to what was done for the purposes of carrying out a contract between the Authority and the First Contractor, an employee of someone other than the Authority; 

(b)
whose contract of employment on each occasion when an Intervening Contract was carried out became, by virtue of the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 or TUPE in relation to what was done for the purposes of carrying out the Intervening Contract, a contract of employment with someone other than the existing employer; and

(c) whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Agreement between the Authority and the LEP, a contract of employment with someone other than the Authority;
TUPE

means the Transfer of Undertaking (Protection of Employment) Regulations 2006 (SI No. 246);

Uninsurable

means in relation to any risk, either that:

(a)
insurance is not available to the LEP in respect of the Project in the worldwide insurance market with reputable insurers of good standing in respect of that risk; or

(b)
the insurance premium payable for insuring that risk is at such a level that the risk is not generally being insured against in the worldwide insurance market with reputable insurers of good standing by contractors in the United Kingdom;

Uninsured Losses

means losses arising from any risks against which the LEP or any LEP Related Party does not maintain insurance (where not required to maintain insurance for such risk under this Agreement or by law), provided that: 

(a)
the amount of any losses that would otherwise be recoverable under any Required Insurance but for the applicable uninsured deductible in respect of such insurance; and

(b)
any exclusion of loss of insurance proceeds caused by or contributed to by any act or omission of the LEP or any LEP Related Party,

shall not be treated as Uninsured Losses;

Virus

means any virus, worm, Trojan horse, logic bomb, time bomb, back door, trap, disabling device, malicious code, or other contaminants or similar form of code intended (or having that effect) to cause harm, damage, or to prevent or restrict the use of any computer system or data or which otherwise adversely affects the ICT Services or ICT Assets.

1.2 Interpretation 

In this Agreement, except where the context otherwise requires:

1.2.1 each gender includes all genders;

1.2.2 the singular includes the plural and vice versa;

1.2.3 a reference to any clause, paragraph, schedule, recital or annexe is, except where expressly stated to the contrary, a reference to such clause, paragraph, schedule, recital or annexe of and to this Agreement;

1.2.4 save where otherwise provided in this Agreement, any reference to this Agreement or to any other document shall include any permitted variation, amendment or supplement to such document;

1.2.5 any reference to any enactment, order, regulation or other similar instrument shall be construed as a reference to the enactment, order, regulation or instrument as amended, replaced, consolidated or re-enacted; 

1.2.6 a reference to a person includes firms, partnerships and corporations and their successors and permitted assigns or transferees; 

1.2.7 headings are for convenience of reference only;

1.2.8 words preceding "include", "includes", "including" and "included" shall be construed without limitation by the words which follow those words; 

1.2.9 references to a deliberate act or omission of the Authority or any Authority Related Party shall be construed having regard to the interactive nature of the activities of the Authority and of the LEP, and the expression shall exclude acts or omissions which were within the contemplation of the Parties or which were otherwise provided for in this Agreement;

1.2.10 any obligation on a Party to do any act matter or thing includes, unless expressly stated otherwise, an obligation to procure that it is done; and

1.2.11 subject to any express provisions of this Agreement to the contrary, the obligations of either Party are to be performed at that Party’s own cost and expense.
1.3 Precedence of documentation 

In the event of any inconsistency between the provisions of the body of this Agreement and the schedules, or between any of the schedules, the conflict should be resolved according to the following descending order of priority:

1.3.1 the body of this Agreement;

1.3.2 Schedule 1 (ICT Requirements);

1.3.3 the remaining Schedules (excluding Schedule 1, Schedule 2 and 23);

1.3.4 Schedule 2 (LEP ICT Proposals);

1.3.5 Schedule 23 (Authority Obligations). 

1.4 Third Party Rights

No term of this Agreement is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not a Party except clauses 25.1, 25.2, 25.6, 24.7 [and 24.14], which shall be enforceable by the Transferring Employees [and by the Transferring Original Employees]
.

1.5 Indexation

In this Agreement, save where otherwise provided, references to amounts expressed to be “indexed” are references to such amounts at Indexation Base Month prices multiplied by:
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where I1 is the value of RPIx most recently published prior to the relevant calculation date, and I2 is the value of RPIx for the Indexation Base Month.

1.6 Succession

References to a public organisation (other than the Authority) shall be deemed to include a reference to any successor to such public organisation or any organisation or entity which has taken over either or both the functions and responsibilities of such public organisation.  References to other persons (other than the Authority) shall include their successors and assignees.

2 COMMENCEMENT AND DURATION

2.1 This Agreement and the rights and obligations of the Parties shall take effect on the Commencement Date and, subject to the provisions of clause 2.2 and the provisions for early termination set out in this Agreement, shall continue until the Expiry Date.

2.2 Without prejudice to the provisions of clause 2.3, the Authority shall have the option to extend the term of this Agreement for one further period of up to twelve (12) months (such period to be determined by the Authority) on the same terms (save in respect of the ICT Service Charges which shall for this additional period be as set out in [insert reference in Schedule 5 for the year 6 price]).  If the Authority intends to exercise this option it must give notice to such effect to the LEP no later than [six (6)] months prior to the Expiry Date and such notice shall include details of the duration of the extension.

2.3 Notwithstanding the provisions of clause 2.2, but subject to the provisions of the New Project Approval Procedure, the Parties may agree to extend the term of this Agreement for one further period of up to five (5) years (such period to be determined jointly by the Parties) provided that the total period of extensions under this clause 2 shall not exceed five (5) years.

2.4 The Parties agree to enter into good faith discussions in relation to the terms of any potential extension (in relation to clause 2.3) no later than [twelve (12)] months prior to the date on which this Agreement would otherwise expire, provided that this clause 2.4 shall not be construed as obliging either Party to agree to such an extension. 

3 ACCESS TO THE SITES 

3.1 In respect of each Site the Authority shall provide to the LEP and the LEP Related Parties such non-exclusive rights of access to and egress from that Site and such non-exclusive rights to enter and remain on that Site as are reasonably necessary for the purposes of providing the ICT Services at that Site for the period from the Commencement Date until the Expiry Date (or, if earlier, the Termination Date).
3.2 In the event of termination of the PFI Contract or a D&B Contract, the Authority shall be entitled, by notice in writing to the LEP, to terminate with immediate effect the rights afforded pursuant to clause 3.1 provided that such notice of termination may only be served in respect of any School in respect of which the Acceptance Certificate / Completion Certificate (as those terms are defined in the PFI Contract and the D&B Contract respectively) has not been issued at the date of the termination of the PFI Contract or D&B Contract (as the case may be).

4 REPRESENTATIVES AND CO-OPERATION

4.1 Representatives of the Authority

4.1.1 The Authority's Representative shall be [       ] or such other person appointed pursuant to this clause. The Authority's Representative shall exercise the functions and powers of the Authority in relation to the Project which are identified in this Agreement as functions or powers to be carried out by the Authority's Representative. The Authority's Representative shall also exercise such other functions and powers of the Authority under this Agreement as may be notified to the LEP from time to time.

4.1.2 The Authority's Representative shall be entitled at any time, by notice to the LEP, to authorise any other person to exercise the functions and powers of the Authority delegated to him pursuant to this clause, either generally or specifically. Any act of any such person shall, for the purposes of this Agreement, constitute an act of the Authority's Representative and all references to the "Authority's Representative" in this Agreement (apart from this clause) shall be taken as references to such person so far as they concern matters within the scope of such person's authority.

4.1.3 The Authority may, by notice to the LEP, change the Authority's Representative. The Authority shall (as far as practicable) consult with the LEP prior to the appointment of any replacement for the Authority's Representative, taking account of the need for liaison and continuity in respect of the Project. Such change shall have effect on the date specified in the written notice (which date shall, other than in the case of emergency, be such date as will not cause material inconvenience to the LEP in the execution of its obligations under this Agreement).

4.1.4 During any period when no Authority's Representative has been appointed (or when the Authority's Representative is unable through illness, incapacity or any other reason whatsoever to carry out or exercise his functions under this Agreement) the Authority shall carry out the functions which would otherwise be performed by the Authority's Representative.

4.1.5 Save where notified in writing by the Authority before such act or instruction, the LEP and the LEP's Representative shall be entitled to treat any act or instruction of the Authority's Representative which is authorised by this Agreement as being expressly authorised by the Authority and the LEP and the LEP's Representative shall not be required to determine whether authority has in fact been given.

4.1.6 Save where notified in writing by the Authority before such act or instruction, the LEP and the LEP’s Representative shall not be entitled to treat any act or instruction of the Authority's Representative or any other officer, employee or other person engaged by the Authority which is not authorised by this Agreement as being authorised by the Authority and shall be required to determine by notice to the Authority whether an express authority has in fact been given.

4.2 Representative of the LEP

4.2.1 The LEP's Representative shall be [     ] or such other person appointed pursuant to this clause. The LEP's Representative shall have full authority to act on behalf of the LEP for all purposes of this Agreement. Except as previously notified in writing before such act by the LEP to the Authority, the Authority and the Authority's Representative shall be entitled to treat any act of the LEP's Representative in connection with this Agreement as being expressly authorised by the LEP and the Authority and the Authority's Representative shall not be required to determine whether any express authority has in fact been given.

4.2.2 The LEP may, by notice to the Authority, change the LEP's Representative.  Where the LEP wishes to do so it shall by written notice to the Authority propose a substitute for approval, taking account of the need for liaison and continuity in respect of the Project. Such appointment shall be subject to the approval of the Authority (not to be unreasonably withheld or delayed).

4.3 Appointment of Representatives

At any time the Authority may appoint more than one Authority's Representative and the LEP may appoint more than one LEP's Representative provided in each case the appointer provides written confirmation to the LEP or Authority as appropriate of the extent of its Representative's authority.

4.4 Responsibility for Related Parties

The LEP shall be responsible as against the Authority for the acts and omissions of the LEP Related Parties as if they were the acts and omissions of the LEP and the Authority shall be responsible as against the LEP for the acts and omissions of the Authority Related Parties as if they were acts and omissions of the Authority.  The LEP shall, as between itself and the Authority, be responsible for the selection of, and pricing by, all LEP Related Parties.

4.5 Approval by the Authority

Neither the giving of any approval, consent, examination, acknowledgement, knowledge of the terms of any agreement or document nor the review of any document or course of action by or on behalf of the Authority (including under clause 8.4 (LEP ICT Proposals)), shall unless otherwise expressly stated in this Agreement, relieve the LEP of its obligations under this Agreement or of any duty which it may have hereunder to ensure the correctness, accuracy or suitability of the matter or thing which is the subject of the approval, consent, examination, acknowledgment or knowledge. 

4.6 Authority not to wilfully impede
The Authority undertakes to the LEP that it shall not wilfully impede the LEP in the performance of its obligations under this Agreement (having regard always to the interactive nature of the activities of the Authority and of the LEP and to the Authority’s use of the Schools to provide the Educational Services and any other operations or activities carried out by the Authority on or at the Sites for the purposes contemplated by this Agreement or any other of the Authority’s statutory duties or functions). 

4.7 Co-operation

Each Party agrees to co-operate, at its own expense, with the other Party in the fulfilment of the purposes and intent of this Agreement.  Neither Party shall be under any obligation to perform any of the other’s obligations under this Agreement.  In addition, the LEP shall co-operate with, and use all reasonable endeavours to procure the co-operation between its sub-contractors hereunder, [the PFI Contractor, the Building Contractor and the FM Contractor [and their respective sub-contractors]].

4.8 Notices

Subject to clause 13 (Notices), any notice, information, instructions or public communication given to:

4.8.1 the LEP’s Representative shall be given in writing and shall be deemed to have been given to the LEP; and

4.8.2 the Authority’s Representative shall be given in writing and shall be deemed to have been given to the Authority.

4.9 The Authority shall not be responsible for, and the LEP shall not be entitled to rely on and shall not do so or claim relief, additional time, losses, expenses, damages, costs or other liabilities should the LEP act on or fail to act on any notice, communication or other purported instruction given by a person alleging to act for and on behalf of the Authority unless such person was the Authority’s Representative.

5 DOCUMENTS

5.1 The LEP shall:

5.1.1 deliver the [ICT Contractor Direct Agreement and the] ICT Interface Agreement(s) to the Authority on or prior to the Commencement Date; and 

5.1.2 not engage any new ICT contractor in connection with the provision of the ICT Services unless such person has delivered to the Authority an agreement substantially in the form set out in Schedule 9 (ICT Interface Agreement) duly executed [and an agreement substantially in the form set out in Schedule 10 (ICT Contractor Direct Agreement) duly executed as a deed and to be delivered to the Authority] before such new ICT contractor enters onto any Site or commences the provision of any of the ICT Services.

5.2 The LEP shall perform its obligations under, and observe all of the provisions of, the Ancillary Documents and shall not:

5.2.1 terminate or agree to the termination of all or part of any Ancillary Document;

5.2.2 make or agree to any material variation of any Ancillary Document;

5.2.3 in any material respect depart from its obligations (or waive or allow to lapse any rights it may have in a material respect), or procure that others in any material respect depart from their obligations (or waive or allow to lapse any rights they may have in a material respect), under any Ancillary Document; or

5.2.4 enter into (or permit the entry into by any other person of) any agreement replacing all or part of (or otherwise materially and adversely affecting the interpretation of) any Ancillary Document,

unless the proposed course of action (and any relevant documentation) has been submitted to the Authority’s Representative for review and there has been no reasonable objection within twenty (20) Business Days of receipt by the Authority’s Representative of the submission of the proposed course of action (and any relevant documentation), or such shorter period as may be agreed by the Parties, and, in the circumstances specified in clause 5.2.1, the LEP has complied with clause 16 (Assignment, Sub-contracting and Change in Ownership).

5.3 Delivery

Without prejudice to the provisions of this clause, if at any time an amendment is made to any Ancillary Document, or the LEP enters into a new Ancillary Document (or any agreement which affects the interpretation or application of any Project Document in accordance with clause 5.2), the LEP shall deliver to the Authority a conformed copy of each such amendment or agreement within ten (10) Business Days of the date of its execution or creation (as the case may be), certified as a true copy by an officer of the LEP.

6 GENERAL WARRANTIES AND INDEMNITIES

6.1 LEP Warranties

The LEP warrants and represents to the Authority that on the date hereof:

6.1.1 it is properly constituted and incorporated under the laws of England and Wales and has the corporate power to own its assets and to carry on its business as it is now being conducted;

6.1.2 it has the corporate power to enter into and to exercise its rights and perform its obligations under the Project Documents;

6.1.3 all action necessary on the part of the LEP to authorise the execution of and the performance of its obligations under the Project Documents has been taken [or, in the case of any Project Document executed after the Commencement Date, will be taken before such execution];

6.1.4 the obligations expressed to be assumed by the LEP under the Project Documents are, or in the case of any Project Document executed after the Commencement Date will be, legal, valid, binding and enforceable to the extent permitted by law and each Project Document is or will be in the proper form for enforcement in England;

6.1.5 the execution, delivery and performance by it of the Project Documents does not contravene any provision of:

6.1.5.1 any existing Legislation either in force, or enacted but not yet in force binding on the LEP;

6.1.5.2 the Memorandum and Articles of Association of the LEP;

6.1.5.3 any order or decree of any court or arbitrator which is binding on the LEP; or

6.1.5.4 any obligation which is binding upon the LEP or upon any of its assets or revenues;

6.1.6 the LEP Warranted Data is true and accurate in all respects;

6.1.7 no claim is presently being assessed and no litigation, arbitration or administrative proceedings are presently in progress or, to the best of the knowledge of the LEP, pending or threatened against it or any of its assets which will or might have a material adverse effect on the ability of the LEP to perform its obligations under any Project Document;

6.1.8 it is not the subject of any other obligation, compliance with which will or is likely to have a material adverse effect on the ability of the LEP to perform its obligations under any Project Document;

6.1.9 no proceedings or other steps have been taken and not discharged (nor, to the best of the knowledge of the LEP, threatened) for its winding-up or dissolution or for the appointment of a receiver, administrative receiver, administrator, liquidator, trustee or similar officer in relation to any of its assets or revenues; 

6.1.10 each of the Ancillary Documents is or, when executed, will be in full force and effect and constitutes or, when executed, will constitute the valid, binding and enforceable obligations of the parties thereto; and

6.1.11 the copies of the Project Documents which the LEP has delivered or, when executed, will deliver to the Authority are or, as the case may be, will be true and complete copies of such documents and there are not in existence any other agreements or documents replacing or relating to any of the Project Documents which would materially affect the interpretation or application of any of the Project Documents; 

and the Authority relies upon such warranties and representations.

6.2 LEP Undertakings

The LEP undertakes with the Authority that for so long as this Agreement remains in full force:

6.2.1 it shall upon becoming aware that any litigation, arbitration, administrative or adjudication or mediation proceedings before or of any court, arbitrator or Relevant Authority may be threatened or pending and immediately after the commencement thereof (or within twenty (20) Business Days of becoming aware the same may be threatened or pending or with twenty (20) Business Days after the commencement thereof where the litigation or arbitration or administrative or adjudication or mediation proceedings is against a Sub-Contractor) give the Authority notice of such litigation, arbitration, administrative or adjudication or mediation proceedings which would adversely affect, to an extent which is material in the context of the Project, the LEP’s ability to perform its obligations under this Agreement;

6.2.2 it shall not without the prior written consent of the Authority (and whether by a single transaction or by a series of transactions whether related or not) sell, transfer, lend or otherwise dispose of (other than by way of security) the whole or any part of its business or assets which would materially affect the ability of the LEP to perform its obligations under this Agreement;

6.2.3 it shall not cease to be resident in the United Kingdom or transfer in whole or in part its undertaking, business or trade outside the United Kingdom;

6.2.4 it shall not undertake the performance of its obligations under this Agreement for the provision of the ICT Services otherwise than through itself and/or the ICT Contractor and/or any Sub-Contractor; and

6.2.5 it shall not change or cease its business or start any other business which is materially different from that to be carried on by it under this Agreement.

6.3 Status of Warranties

All warranties, representations, undertakings, indemnities and other obligations made, given or undertaken by the LEP in this Agreement are cumulative and none shall be given a limited construction by reference to any other.

7  AUTHORITY WARRANTIES

7.1 No Warranty by Authority

Subject to clause 7.3 (Fraudulent Statements), the Authority does not give any warranty or undertaking as to the relevance, completeness, accuracy or fitness for any purpose of any of the Disclosed Data.

7.2 No Liability to the LEP

Neither the Authority nor any of its agents or employees shall be liable to the LEP in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of:

7.2.1 any inaccuracy, omission, unfitness for any purpose or inadequacy of any kind whatsoever in the Disclosed Data; or

7.2.2 any failure to make available to the LEP any materials, documents, drawings, plans or other information relating to the Project.

7.3 Fraudulent Statements

Nothing in this clause 7 (Authority Warranties) shall exclude any liability which the Authority or any of its agents or employees would otherwise have to the LEP in respect of any statements made fraudulently prior to the Commencement Date.

7.4 LEP’s Due Diligence

The LEP shall, subject to the terms of this Agreement, be deemed to have:

7.4.1 satisfied itself as to the assets to which it will acquire rights and the nature and extent of the risks assumed by it under this Agreement; and

7.4.2 gathered all information necessary to perform its obligations under this Agreement.

7.5 No Relief

Subject to clause 7.3 (Fraudulent Statements), the LEP shall not in any way be relieved from any obligation under this Agreement nor shall it be entitled to claim against the Authority on grounds that any information, whether obtained from the Authority or otherwise (including information made available by the Authority), is incorrect or insufficient and shall make its own enquiries as to the accuracy and adequacy of that information.

8 ICT ASSETS AND SERVICES

8.1 Delivery of and title to the ICT Assets

8.1.1 The LEP shall supply the ICT Assets to the Authority in accordance with the Implementation Programme.

8.1.2 Title to the ICT Assets which are the subject of the relevant Milestone Payment 1 (but excluding title to any LEP Software and/or any Third Party Software) shall pass to the Authority on the receipt by the LEP of that Milestone Payment 1.

8.1.3 The LEP shall provide to the Authority (at no additional charge) reasonable quantities of all operating, user manuals and regular updates and such other documentation as may be necessary for the Authority’s use of the ICT Assets.

8.1.4 The LEP shall
provide the Implementation in accordance with this Agreement, the ICT Requirements, the LEP ICT Proposals, the Implementation Programme and the Implementation Testing Procedure.

8.2 The ICT Services

8.2.1 The LEP shall provide (or procure the provision of) the ICT Services in accordance with the terms of this Agreement and shall ensure that the ICT Services meet and satisfy the ICT Requirements and the LEP ICT Proposals.

8.2.2 The LEP shall co-ordinate with the Authority in relation to the performance of the ICT Services on the Sites and shall take all reasonable care to ensure that it does not interfere with the provision of Educational Services.  Without prejudice to the generality of the foregoing, if the LEP requires to carry out any part of the Implementation which may impact on the performance of the Educational Services at a School, the LEP shall not carry out such part of the Implementation unless and until the Authority or the relevant head teacher has approved any such activities (such approval not to be unreasonably withheld or delayed), including the proposed duration and hours of the activities.

8.2.3 The LEP shall be responsible for co-ordinating and managing the activities and the programming of the activities of the LEP and all LEP Related Parties in connection with this Agreement and/or insofar as the same may impact on the provision or receipt of the ICT Services, any Related Agreement. 

8.2.4 The LEP shall ensure, and shall procure that any Sub-Contractor shall ensure, that the ICT Services are carried out in compliance with the Equality Requirements. 

8.2.5 If a breach of this Agreement has occurred solely as a result of the act or omission of the PFI Contractor or any of its sub-contractors under the PFI Agreement or a Building Contractor or any other member of the LEP Supply Chain (as that term is defined in the relevant D&B Contract) of its sub-contractors appointed pursuant to a D&B Contract:

8.2.5.1 the Authority shall be entitled to make any applicable Deductions but such Deductions shall not be taken into account for the purposes of determining whether a LEP Default under limb (i) of that definition has occurred; and 

8.2.5.2 subject to any other express rights of the Authority pursuant to this Agreement, the sole remedy of the Authority in respect of such a breach of this Agreement shall be the operation of Schedule 5 (Payment Mechanism) provided that nothing in this clause 8.2.5.2 shall prevent or restrict the right of the Authority to seek injunctive relief or specific performance or other discretionary remedies of the court.     
8.3 General Standards

Without prejudice to clause 14 (Change in Law), the LEP shall ensure that the ICT Services are at all times performed:

8.3.1 in so far as they are not in conflict with an express obligation of the LEP under this Agreement, or where in relation to a matter there is no express obligation or standard imposed on the LEP under this Agreement, in accordance with Good Industry Practice;

8.3.2 in a manner consistent with the provisions set out in clause 9 (Quality Assurance);

8.3.3 in a manner that is not likely to be injurious to health or to cause damage to property or unlawfully interfere with the convenience of the public;

8.3.4 with due care, skill and diligence; and

8.3.5 in compliance with all applicable Authority’s Policies, Guidance and Legislation.

8.4 LEP ICT Proposals and Baseline Specification
8.4.1 Without prejudice to clause 8.3 (General Standards), it shall be the LEP’s responsibility to ensure that the LEP ICT Proposals meet the ICT Requirements.  The inclusion of the LEP ICT Proposals in this Agreement does not constitute any acknowledgement or acquiescence by the Authority that the LEP ICT Proposals do so meet the ICT Requirements.

8.4.2 Notwithstanding provision by the LEP of the Baseline Specification, the Parties acknowledge that technological advancements are likely to occur between the Commencement Date and Implementation at each Site and that it is appropriate for the Baseline Specification to be revised on a School-by-School basis to reflect such advancements.  Accordingly the following provisions of this clause 8.4 (LEP ICT Proposals) shall apply on a School-by-School basis.

8.4.3 Not later than [six (6)] months (but no earlier than [nine (9)] months) prior to the Planned Services Commencement Date for each School, the LEP shall prepare and submit to the Authority an updated version of the Baseline Specification (the Revised Specification), which shall satisfy the following conditions:

8.4.3.1 the Revised Specification shall reflect the general level of technological advancements in relation to products and services similar to the ICT Assets and ICT Operational Services respectively;

8.4.3.2 the Revised Specification shall not increase the LEP’s profits, when compared to the profits that were set out in the Baseline Cost Model as at the Commencement Date;

8.4.3.3 the Revised Specification shall not be constructed with the primary objective of reducing the LEP’s operational risks;

8.4.3.4 the Revised Specification will not amount to any reduction in the functionality, performance, capacity or quality of the ICT Assets (as set out in the Baseline Specification) save as explicitly stated in the Revised Specification (in which case any such reduction shall only be permitted where reasonably and objectively justified);

8.4.3.5 the Revised Specification shall satisfy the ICT Requirements;

8.4.3.6 the Revised Specification shall take into account all reasonable representations previously made by the Authority and the relevant School in connection with the ICT Services; and

8.4.3.7 the Revised Specification shall be prepared in good faith and in accordance with Good Industry Practice.

8.4.4 The Authority’s agreement to the Revised Specification shall not be unreasonably withheld and the Authority shall respond to the Revised Specification within [twenty (20)] Business Days of receipt of the same from the LEP and shall confirm if it accepts or rejects the same (and in the case of rejection, the Authority shall give its reasons for such rejection).  

8.4.5 The Parties hereby agree in relation to the Revised Specification that:

8.4.5.1 the LEP shall not be required to incur costs, or be subject to risks in excess of those costs contained in the Baseline Cost Model as at the Commencement Date and/or risks associated with the Baseline Specification;

8.4.5.2 representations made by the LEP with regard to the level of risk that adopting certain technologies may entail (including by way of example, circumstances in which new technology has not been widely tested or where concerns remain about the same) shall be taken into account;

8.4.5.3 where, on the grounds of competitiveness, the Authority prefers an alternative to any item suggested by the LEP, the LEP shall not be required to deploy such alternative if the LEP demonstrates to the reasonable satisfaction of the Authority that the item it has proposed is competitive in all circumstances; 

8.4.5.4 any other factor(s) that may have an impact upon the cost or risk to the LEP of providing the ICT Services to the relevant School and as a whole shall be taken into account;

8.4.5.5 any update of the Baseline Specification pursuant to this clause 8.4 shall not constitute a Change and shall not require the Authority to incur any additional costs or expenses; and

8.4.5.6 any dispute in relation to the agreement of the Revised Specification shall be determined in accordance with the Fast Track Dispute Resolution Procedure.

8.4.6 Save where either:

8.4.6.1 it is agreed otherwise; or 

8.4.6.2 the Authority is in breach of this clause 8.4; or 
8.4.6.3 it is determined in accordance with the Fast Track Dispute Resolution Procedure,

neither the exercise by the Authority of any of its rights set out in this clause 8.4 nor the withholding of any consent shall in any circumstances be construed as a Relief Event or a Compensation Event.

8.4.7 If the Authority reasonably rejects the Revised Specification, the LEP shall submit a revised version of the same (the Updated Revised Specification) to the Authority as soon as reasonably practicable (and the provisions of this clause 8.4 shall apply to the Updated Revised Specification as if all references in this clause to the “Revised Specification” were references to the “Updated Revised Specification”).

8.4.8 In reaching its decision in clause 8.4.4, the Authority shall be entitled to require the LEP to provide (and the LEP shall so provide), evidence that the Revised Specification represents value for money by reference to at least [two (2)] third party pricings of equivalent ICT Assets (and taking into account the volume of ICT Assets to be purchased by the Authority under this Agreement) and that the conditions in clause 8.4.3 have been met.

8.4.9 The LEP shall provide all reasonable assistance to the Authority and such information as the Authority may reasonably require in connection with the operation of the provisions of this clause 8.4.

8.5 Implementation

8.5.1 In respect of each School:

8.5.1.1 the LEP shall ensure that the ICT Assets forming part of the Implementation at that School meet the Revised Specification; and. 

8.5.1.2 the LEP shall complete the Implementation so as to achieve the Services Commencement Date by the Planned Services Commencement Date and in accordance with the Implementation Programme.

8.5.2 Subject to any other express rights of the Authority in this Agreement, the sole remedy for the Authority in respect of a failure by the LEP to achieve a Services Commencement Date by the relevant Planned Services Commencement Date shall, in relation to a School the subject of the PFI Contract, be the operation of paragraph 3.6.2 of Schedule 8 of the PFI Contract and, in relation to a D&B Contract shall be [the rights and remedies in respect of late delivery] in the D&B Contract.
8.5.3 Changes to the Implementation Programme shall only be made in accordance with clause 17 (Changes to the Agreement).

8.6 Authority’s Obligations

8.6.1 The Authority shall comply with its obligations set out in Schedule 23 (Authority Obligations).

8.6.2 Without prejudice to the rights of the LEP to seek injunctive relief or a decree for specific performance or any other discretionary remedies of the court, the sole remedy of the LEP in respect of any failure by the Authority to comply with clause 8.6.1 shall be the operation of clause 11 (Delays and Compensation) and Schedule 5 (Payment Mechanism).
8.6.3 The LEP shall not be held to be failing to comply with its obligations under this Agreement to the extent that such failure to comply is a result of the Authority's breach of its obligations under this Agreement.

8.6.4 The Authority shall not be held to be failing to comply with its obligations under this Agreement to the extent that such failure to comply is a result of either the LEP's breach of its obligations under this Agreement or an act or omission of the LEP or a LEP Related Party or a breach by the LEP or a LEP Related Party of a Related Agreement.

8.7 Dates on which the Services Commencement Date may occur

The Services Commencement Date for any School shall be the date on which the First Implementation Certificate is issued in respect of that School provided that: 

8.7.1 if the First Implementation Certificate is issued prior to the Planned Services Commencement Date for that School, the Services Commencement Date shall be the Planned Services Commencement Date; 

8.7.2 in respect of Schools the subject of the PFI Contract, under no circumstances shall the Services Commencement Date occur prior to the Services Availability Date (as that term is defined in the PFI Contract) for that School, under the PFI Contract; and

8.7.3 in respect of Schools the subject of a D&B Contract, under no circumstances shall the Services Commencement Date occur prior to the Completion Date (as that term is defined in the D&B Contract) for that School, under that D&B Contract.
8.8 Maintenance of the ICT Assets

8.8.1 The LEP shall ensure on a continuing basis that at all times its maintenance and operating procedures are sufficient to ensure that the ICT Operational Services are available during the times and to the standards set out in Schedule 5 (Payment Mechanism).

8.8.2 Without prejudice to the generality of clause 8.8.1 (Maintenance of the ICT Assets), the LEP shall throughout the term of this Agreement maintain a programme of maintenance in respect of the ICT Assets.

8.8.3 The LEP shall as soon as practicable after the Commencement Date and thereafter not less than twenty (20) Business Days prior to the start of each Contract Year prepare and submit to the Authority for approval (such approval not to be unreasonably withheld or delayed) a schedule of programmed maintenance in respect of the ICT Assets (Programmed Maintenance) for each Contract Year, which schedule shall take into account any views of the Authority relating to the same that have previously been made known to the LEP.

8.8.4 Each schedule of Programmed Maintenance shall contain the following information:

8.8.4.1 details of the proposed start and end dates for the maintenance work to be carried out and the proposed hours of any such work; and

8.8.4.2 details of any likely effect the Programmed Maintenance will have on: (i) any of the ICT Services; and/or (ii) the activities of any relevant School (including the provision of the Educational Services); and/or (iii) the services to be delivered by the PFI Contractor pursuant to the PFI Contract.

8.8.5 Not later than ten (10) Business Days prior to the start of any Term, the LEP may submit to the Authority a revision of the schedule of Programmed Maintenance for approval (such approval not to be unreasonably withheld or delayed), showing the effect of any proposed changes, which proposed revisions shall take into account any views of the Authority relating to the same that have previously been made known to the LEP.  If the Authority does not raise any comments on such proposed changes within fifteen (15) Business Days, the schedule of Programmed Maintenance as revised shall become the schedule of Programmed Maintenance.

8.8.6 The LEP shall not carry out any maintenance save:

8.8.6.1 in accordance with the schedule of Programmed Maintenance; and/or

8.8.6.2 in accordance with the procedures set out in clause 8.8.7; and/or

8.8.6.3 in an Emergency, in accordance with clause 8.8.8.

8.8.7 If, in circumstances other than an Emergency, the LEP needs to perform maintenance which may impact on the performance of the Educational Services at a School and the maintenance is not scheduled to be carried out as part of the Programmed Maintenance (Unprogrammed Maintenance), the LEP shall not carry out any such Unprogrammed Maintenance unless and until:

8.8.7.1 in respect of any ICT Assets (but excluding any LEP Software or Third Party Software) at a School, the Authority or the relevant head teacher has approved any such work including the proposed duration and hours of work;

8.8.7.2 in respect of any ICT Assets not located at a School, the Authority has or all of the relevant head teachers have approved any such work including the proposed duration and hours of work,

any such approvals not to be unreasonably withheld or delayed.

8.8.8 If, as a result of an Emergency, the need arises for Unprogrammed Maintenance, the LEP may carry out such Unprogrammed Maintenance provided that the LEP informs a member of the senior management of the School(s) affected by the Unprogrammed Maintenance as soon as possible and the LEP notifies the Authority’s Representative as soon as possible (and in any event within five (5) Business Days of the occurrence of the Emergency) of the extent of the necessary Unprogrammed Maintenance and the reasons for such Unprogrammed Maintenance.  The LEP shall take all reasonable steps to minimise the duration of, and any interference caused by, such Unprogrammed Maintenance.

8.8.9 The carrying out of Unprogrammed Maintenance shall not be construed as relieving the LEP from providing the ICT Services or as entitling the LEP to any relief from Deductions.

8.8.10 Notwithstanding that there has been no objection to a schedule of Programmed Maintenance submitted in accordance with clause 8.8.3 (Maintenance of the ICT Assets), the Authority's Representative may, at any time, require the LEP to accelerate or defer any Programmed Maintenance by giving written notice to the LEP, (unless otherwise agreed) not less than forty (40) Business Days prior to the scheduled date for carrying out such Programmed Maintenance (where applicable, as accelerated), which notice shall set out the time and/or periods at or during which the Authority requires the Programmed Maintenance to be performed.  The LEP shall, within ten (10) Business Days, notify the Authority of the amount of any additional reasonable costs which it will incur as a direct consequence of such acceleration or deferment (the Estimated Increased Maintenance Costs).  The Authority shall, within a further period of ten (10) Business Days following receipt by the Authority of notification of the amount of the Estimated Increased Maintenance Costs, at its option, either confirm or withdraw its request to accelerate or defer the Schedule of Programmed Maintenance.  If the Authority does not respond within this ten (10) Business Day period, the request shall be deemed to have been confirmed.  The Authority shall reimburse the LEP the direct and reasonable costs actually incurred by the LEP as a consequence of such acceleration or deferment up to, but not exceeding, the amount of the Estimated Increased Maintenance Costs.

8.9 Monitoring of Performance

8.9.1 In carrying out the ICT Operational Services, the LEP shall, and shall procure that all other persons for whom it is responsible shall, comply with the requirements of this Agreement.

8.9.2 The LEP shall be responsible for monitoring its performance of this Agreement in the manner and at the frequencies set out in Schedule 5 (Payment Mechanism). The LEP shall provide the Authority's Representative with relevant particulars of any aspects of its performance which fail to meet the requirements of this Agreement (unless otherwise notified in writing by the Authority). The Authority may at all reasonable times observe, inspect and satisfy itself as to the adequacy of the monitoring procedures (including without limitation carrying out sample checks).

8.9.3 The Authority may, by notice to the LEP, make Deductions in respect of the ICT Operational Services in accordance with Schedule 5 (Payment Mechanism), depending on the performance of such services in any month as measured in accordance with Schedule 5 (Payment Mechanism).  Deductions which are agreed, or determined under the Dispute Resolution Procedure, to have been made in circumstances which were not justified shall be credited or otherwise repaid to the LEP and shall not be taken into account in determining whether a LEP Default has occurred or whether the caps on liability contained in clause 19.3 (Limits of Liability) have been reached.

8.10 [Legacy Assets]

[                     ]

9 QUALITY ASSURANCE

9.1 The LEP shall procure that all aspects of the ICT Services are the subject of, and are conducted in accordance with, the Quality Assurance Systems. 

9.2 Not later than ten (10) Business Days following the Commencement Date, the LEP shall submit to the Authority's Representative a proposed quality assurance system for the ICT Services complying with ISO 9001 or, where it does not so comply, the system set out in the LEP ICT Proposals for approval by the Authority (such approval not to be unreasonably withheld or delayed).  The approved quality assurance systems shall be the "Quality Assurance Systems" for the purposes of this Agreement. 

9.3 The LEP shall procure that the ICT Contractor is registered pursuant to BS 5750 or ISO 9001 (or such other quality standard as may replace or supersede the same or, in the absence of a replacement or a superseding quality standard or equivalent or such other quality assurance system acceptable to the Authority (acting reasonably)) in relation to the ICT Services. 

9.4 The LEP shall appoint (or shall procure the appointment of) as soon as reasonably practicable following the Commencement Date a quality manager, who may be directly involved in the day-to-day provision of the ICT Services, and who shall in respect of the ICT Services:

9.4.1 ensure the effective operation of and implementation of the Quality Assurance System; 

9.4.2 audit the Quality Assurance System at regular intervals and report the findings of such audit to the LEP and the Authority; 

9.4.3 review the Quality Assurance System at intervals agreed with the Authority to ensure their continued suitability and effectiveness; and

9.4.4 liaise with the Authority on all matters relating to quality assurance. 

9.5 The Authority may carry out periodic audits of the Quality Assurance Systems at approximate intervals of three (3) months and may carry out other periodic monitoring, spot checks and auditing of the Quality Assurance Systems.  The LEP shall procure that the Authority shall have a like right in respect of the Sub-Contractors.  The LEP shall co-operate and shall procure that the Sub-Contractors co-operate with the Authority including providing it with all information and documentation which it reasonably requires in connection with its right under this clause 9.

10 IMPLEMENTATION TESTS

10.1 The LEP shall prepare and conduct the Implementation Tests in accordance with Schedule 7 (Implementation Testing).

10.2 Without prejudice to the detailed requirements set out in Schedule 7 (Implementation Testing) the LEP shall be responsible for demonstrating to the Authority that:

10.2.1 the ICT Assets shall satisfy the ICT Requirements; and

10.2.2 the LEP has taken all steps reasonably necessary for the delivery of the ICT Operational Services in accordance with this Agreement.

10.3 The Parties acknowledge that any dispute which may arise in relation to the Implementation Testing Procedure and/or the Implementation Tests shall be referable by either Party to the Fast Track Dispute Resolution Procedure.

11 DELAYS AND COMPENSATION

11.1 Notice

If at any time the LEP becomes aware that there will be or is likely to be a delay in the Implementation such that a Planned Services Commencement Date may not be achieved or (following a relevant Planned Services Commencement Date) such that there is a delay in the achievement of the Services Commencement Date the LEP shall as soon as reasonably practicable and in any event within twenty (20) Business Days of becoming aware of the likely delay give notice to the Authority to that effect specifying:

11.1.1 the reason for the delay or likely delay; and

11.1.2 an estimate of the likely effect of the delay on the Implementation including any Planned Services Commencement Date or any Longstop Date (taking into account any measures that the LEP proposes to adopt to mitigate the consequences of the delay in accordance with clause 11.3 (Duty to Mitigate)).

11.2 Supply of Information

Following service of a notice by the LEP pursuant to clause 11.1 (Notice), the LEP shall promptly supply to the Authority any further information relating to the delay which:

11.2.1 is received by the LEP; or

11.2.2 is reasonably requested by the Authority.

11.3 Duty to Mitigate

The LEP shall take all reasonable steps to mitigate the delay and consequences of any delay which is the subject of a notice pursuant to clause 11.1 (Notice).

11.4 Effect of a Compensation Event 

If, for any School, on or before the Services Commencement Date for that School
, as a direct result of the occurrence of a Compensation Event the LEP will:

11.4.1 be unable to either achieve the Services Commencement Date on or before the relevant Planned Services Commencement Date or (following a relevant Planned Services Commencement Date but before the relevant Longstop Date) will be delayed in achieving the Services Commencement Date; and/or

11.4.2 be unable to comply with its obligations under this Agreement and/or 

11.4.3 incur costs or lose revenue,

then the LEP is entitled to apply for an extension of time to any Planned Services Commencement Date and/or (following a relevant Planned Services Commencement Date) any Longstop Date (as relevant) and/or relief from its obligations and/or to claim compensation under this Agreement.

11.5 Procedure for Relief and Compensation

To obtain relief, extension and/or claim compensation the LEP must:

11.5.1 as soon as practicable, and in any event within twenty (20) Business Days after it became aware that the Compensation Event has caused or is likely to cause delay, breach of an obligation under this Agreement and/or the LEP to incur costs or lose revenue, give to the Authority a notice of its claim for an extension of time to the relevant Planned Services Commencement Date or (following the relevant Planned Services Commencement Date) to the relevant Longstop Date, payment of compensation and/or relief from its obligations under this Agreement;

11.5.2 within ten (10) Business Days of receipt by the Authority of the notice referred to in clause 11.5.1 (Procedure for Relief and Compensation), give full details of the Compensation Event and the extension of time (or, in the case of either a Compensation Event falling within limb (b) of the definition of Compensation Event or a Compensation Event falling within limb (c) of the definition of Compensation Event, full details of the likely effect on the LEP of the delay caused by that Compensation Event) and/or relief from its obligations under this Agreement and/or any Estimated Change in Project Costs and/or loss of revenue claimed;

11.5.3 demonstrate to the reasonable satisfaction of the Authority that:

11.5.3.1 the Compensation Event was the direct cause of:

11.5.3.1.1 the Estimated Change in Project Costs and/or loss of revenue; and/or 

11.5.3.1.2 any delay in the achievement of a Services Commencement Date on or before the relevant Planned Services Commencement Date and/or (following a relevant Planned Services Commencement Date but before the Longstop Date) the achievement of the Services Commencement Date; and/or

11.5.3.1.3 breach of the LEP's obligations under this Agreement; and

11.5.3.2 the Estimated Change in Project Costs, loss of revenue, time lost, and/or relief from the obligations under this Agreement claimed, could not reasonably be expected to be mitigated or recovered by the LEP acting in accordance with Good Industry Practice.

11.6 Giving of Relief and Compensation

In the event that the LEP has complied with its obligations under clause 11.5 (Procedure for Relief and Compensation), then:

11.6.1 the relevant Planned Services Commencement Date and/or (following a relevant Planned Services Commencement Date) the relevant Longstop Date shall be postponed by such time as shall be reasonable for such a Compensation Event, taking into account the likely effect of the delay;

11.6.2 the Authority shall compensate the LEP for the Estimated Change in Project Costs as adjusted to reflect the actual costs reasonably incurred and, without double counting, for revenue actually lost (to the extent it could not reasonably have been mitigated), within twenty (20) Business Days of its receipt of a written demand by the LEP supported by all relevant information;
11.6.3 [in the case of a payment of compensation for the Estimated Change in Project Costs, without double counting, for (a) revenue actually lost that does not result in Capital Expenditure being incurred by the LEP but which reflects a change in the costs and/or (b) without double counting, loss of revenue being incurred by the LEP after the relevant Services Commencement Date, the Authority shall compensate the LEP by an adjustment to the ICT Service Charges;] and
11.6.4 the Authority shall give the LEP such relief from its obligations under this Agreement as is reasonable for such a Compensation Event.

11.7 Late Provision of Notice or Information

Subject to clause 11.9 (Granting of an extension of time in the absence of notification), in the event that information is provided after the dates referred to in clause 11.5 (Procedure for Relief and Compensation) then the LEP shall not be entitled to any extension of time, compensation or relief from its obligations under this Agreement in respect of the period for which the relevant information is delayed.

11.8 Failure to Agree

If the Parties cannot agree the extent of any compensation, delay incurred, relief from the LEP’s obligations under this Agreement, or the Authority disagrees that a Compensation Event has occurred (or as to its consequences), or that the LEP is entitled to relief under this clause 11, the Parties shall resolve the matter in accordance with the Dispute Resolution Procedure.

11.9 Granting of an extension of time in the absence of notification

Without prejudice to the rights and obligations of the LEP in this clause 11. where the Authority considers that any Compensation Event has caused a delay in the Implementation such that a Planned Services Commencement Date may not be achieved and/or (following a relevant Planned Services Commencement Date) a Longstop Date may not be achieved, the Authority shall assess the extension of time (if any) that should be made to the relevant Planned Services Commencement Date and/or the relevant Longstop Date in accordance with the process set out in clause 11.6.

11.10 Relevance of the Planned Services Commencement Date

The Authority agrees that notwithstanding the provisions of this clause 11 (Delays and Compensation), the LEP shall not, in relation to any Compensation Event, be prevented from making a claim for an extension of time to a Planned Services Commencement Date on the basis that such date has elapsed.

12 BEST VALUE

12.1 Authority’s Best Value Duty

12.1.1 The LEP acknowledges that:

12.1.1.1 the Authority is subject to the Best Value Duty; and

12.1.1.2 the provisions of this clause 12 are intended to assist the Authority in discharging its Best Value Duty in relation to the ICT Services.

12.1.2 The LEP shall, throughout the Contract Period, but only to the extent of its obligations in the Strategic Partnering Agreement, make arrangements to secure continuous improvement in the way in which the ICT Services are provided, having regard to a combination of economy, efficiency and effectiveness.

12.1.3 The LEP shall undertake or refrain from undertaking such actions as the Authority shall reasonably request to enable the Authority to comply with Part I of the 1999 Act, including:

12.1.3.1 supporting and assisting the Authority in preparing Best Value Performance Plans and conducting Best Value Reviews in relation to the ICT Services;

12.1.3.2 complying with requests for information, data or other assistance made by the Authority in pursuance of its Best Value Duty including to:

12.1.3.2.1 enable the Authority to prepare a Best Value Performance Plan;

12.1.3.2.2 enable the Authority to conduct a Best Value Review;

12.1.3.2.3 facilitate the audit of the Authority’s Best Value Performance Plan by the Authority’s auditor pursuant to Section 7 of the 1999 Act as amended by the Local Government (Best Value) Performance Plans and Reviews Amendment and Specified Dates Order 2002;

12.1.3.2.4 facilitate the Authority preparing any statement, in response to an Authority’s auditor’s report, pursuant to Section 9 of the 1999 Act;

12.1.3.2.5 facilitate any inspection undertaken by any Relevant Authority in connection with the Best Value Duty in respect of the ICT Services, including any inspection undertaken with a view to verifying the Authority’s compliance with its Best Value Duty pursuant to Sections 10 and 11 of the 1999 Act; [and]
12.1.3.2.6 assist the Authority in relation to any action taken by the Secretary of State under Section 15 of the 1999 Act; 

12.1.3.2.7 [enable the Authority to comply with any Government Departmental Direction;

12.1.3.2.8 enable the Authority to report on the Best Value Performance Indicators;

12.1.3.2.9 assist the Authority in any Comprehensive Performance Assessment; and
12.1.3.2.10 enable the Authority to comply with the Audit Commission’s Publication of Information Direction 2000 (England and Wales);]

12.1.3.3 comply with all requests by the Authority to procure the attendance of specific officers or employees of the LEP or any Sub-Contractor (or using reasonable endeavours to procure attendance of any of its or their sub-contractors) at any meetings of the Authority at which the ICT Services are to be discussed (but not, otherwise than in exceptional circumstances, more than [insert number] in any one (1) Contract Year); and
12.1.3.4 permitting any Best Value Inspector [or other Relevant Authority empowered to inspect the Authority’s compliance with Part I of the 1999 Act], in connection with the exercise of his statutory powers and duties, at all reasonable times and upon reasonable notice, access to:

12.1.3.4.1 a School;

12.1.3.4.2 any document or data relating to the ICT Services; 

12.1.3.4.3 any Sub-Contractor, agent or employee of the LEP.  

12.2 Customer Satisfaction Survey

12.2.1 The LEP shall, on each Customer Satisfaction Survey Date undertake (or procure the undertaking of) a customer satisfaction survey (the “Customer Satisfaction Survey”) the purpose of which shall include:

12.2.1.1 assessing the level of satisfaction among ICT Service Users with the ICT Services (including the way in which the ICT Services are provided, performed and delivered) and, in particular, with the quality, efficiency and effectiveness of the ICT Services;

12.2.1.2 assisting in the preparation of the Annual Service Report and Annual Service Plan;

12.2.1.3 monitoring the compliance by the LEP with the ICT Requirements; and

12.2.1.4 assisting the Authority in the preparation of its Best Value Performance Plans and the conduct of its Best Value Reviews.

12.2.2 The Customer Satisfaction Survey shall be undertaken in accordance with Part 7 of Schedule 5 (Payment Mechanism).

12.3 Annual Service Report and Annual Service Plan

12.3.1 Without prejudice to any other provision in this Agreement the LEP shall, no later than the [date to be inserted] in each Contract Year, provide to the Authority a written report (the “Annual Service Report”) in accordance with the requirements of the ICT Requirements .

12.3.2 The LEP shall upon a written request from the Authority promptly provide such written evidence or other supporting information as the Authority may reasonably require to verify and audit the information and other material contained in the Annual Service Report. 

12.3.3 If, in the Authority’s reasonable opinion, the provision, performance or delivery of the ICT Services (or any part) may be more effective, efficient and economic having regard to the Annual Service Report and the Best Value Duty, then the Authority may serve a written notice upon the LEP (a “Best Value Service Change Notice”) stating the nature and timing of the changes to the provision, performance or delivery of the ICT Services (or the relevant part) which the Authority desires.

12.3.4 The LEP shall, within fifteen (15) Business Days of the date of receipt of the Best Value Service Change Notice, provide the Authority with a written statement (the “Annual Service Plan”) containing the LEP’s ICT Proposals to achieve the change to the ICT Services (or the relevant part) in accordance with the Best Value Service Change Notice.

12.3.5 As soon as practicable after the Authority receives the Annual Service Plan, the Parties shall discuss and agree the issues set out in the Annual Service Plan. In such discussions the Authority may modify the Best Value Service Change Notice, in which case the LEP shall, as soon as practicable, and in any event not more than fifteen (15) Business Days after the receipt of such modification, notify the Authority of any consequential changes to the Annual Service Plan.

12.3.6 If the Parties cannot agree on the contents of the Annual Service Plan then the dispute will be determined in accordance with the Dispute Resolution Procedure.

12.3.7 As soon as practicable after the content of the Annual Service Plan has been agreed or otherwise determined pursuant to the Dispute Resolution Procedure the Authority shall:

12.3.7.1 confirm in writing the Annual Service Plan; or

12.3.7.2 withdraw the Best Value Service Change Notice.

12.3.8 If the Authority does not confirm the Annual Service Plan within [insert time period] of the Annual Service Plan having been agreed or otherwise determined pursuant to the Dispute Resolution Procedure then the Annual Service Plan shall be deemed to have been withdrawn.

12.3.9 If the Authority confirms the Annual Service Plan the Authority shall propose a Change in accordance with Clause 17.2 (Authority Notice of Change).

12.3.10 To the extent that the implementation of the proposals in the Annual Service Plan will result in a decrease in the costs of the LEP, the ICT Contract Charges shall thereafter be adjusted downwards to reflect a sharing in the decrease in costs 50:50 as to the Authority and LEP respectively.

12.3.11 To the extent that the implementation of the proposals in the Annual Service Plan will result in an increase in the costs of the LEP the ICT Contract Charges shall thereafter be adjusted upwards to reflect such increase.

12.3.12 The LEP shall take all reasonable steps to mitigate any costs and maximise any savings arising as a consequence of a Best Value Service Change Notice and an Authority Notice of Change served pursuant to Clause 12.3.9.

12.4 Best Value Reviews and Comprehensive Performance Assessment

12.4.1 On or before each Best Value Review Date the Authority may instigate a Best Value Review in relation to the ICT Services (or any individual service for which the Authority is obliged to carry out a Best Value Review) and thereafter the following provisions of this Clause 12.4 (Best Value Reviews and Comprehensive Performance Assessment) shall apply.

12.4.2 The Parties agree that any such Best Value Review shall be carried out in accordance with the applicable Legislation.

12.4.3 The Authority shall carry out the Best Value Review.

12.4.4 In carrying out the Best Value Review, the Authority may take into account the results of any:

12.4.4.1 Annual Service Reports; and/or

12.4.4.2 Customer Satisfaction Survey; and/or

12.4.4.3 Performance Standard Benchmarking Exercise, 

and shall consult with the LEP on any proposals to change the ICT Services (or any part) to enable the Authority to comply with its Best Value Duty.

12.4.5 If in the Authority’s reasonable opinion the results of the Best Value Review or Comprehensive Performance Assessment disclose that the provision, performance or delivery of the ICT Services (or any part) may be more efficient, effective or economic having regard to the Best Value Duty, then the Authority may serve a Best Value Service Change Notice on the LEP stating the nature and timing of the changes to the provision, performance or delivery of the ICT Services (or the relevant part) which the Authority desires.

12.4.6 The LEP shall, within fifteen (15) Business Days of the date of receipt of a Best Value Service Change Notice, provide the Authority with a written statement (the “Best Value Review Plan”) containing the LEP ICT Proposals to achieve the change to the ICT Services (or the relevant part) in accordance with the Best Value Service Change Notice.

12.4.7 As soon as practicable after the Authority receives the Best Value Review Plan the Parties shall discuss and agree the issues set out in the Best Value Review Plan.  In such discussions the Authority may modify the Best Value Service Change Notice, in which case the LEP shall, as soon as practicable, and in any event not more than fifteen (15) Business Days after the receipt of such modification, notify the Authority of any consequential changes to the Best Value Review Plan.

12.4.8 If the Parties cannot agree on the contents of the Best Value Review Plan then the dispute will be determined in accordance with the Dispute Resolution Procedure.

12.4.9 As soon as practicable after the content of the Best Value Review Plan has been agreed or otherwise determined pursuant to the Dispute Resolution Procedure the Authority shall:

12.4.9.1 confirm in writing the Best Value Review Plan; or

12.4.9.2 withdraw the Best Value Service Change Notice.

12.4.10 If the Authority does not confirm the Best Value Review Plan within ten (10) Business Days of the Best Value Review Plan having been agreed or determined in accordance with the Dispute Resolution Procedure then the Best Value Service Change Notice shall be deemed to have been withdrawn.  

12.4.11 If the Authority confirms the Best Value Review Plan the Authority shall propose a Change in accordance with Clause 17.2 (Authority Notice of Change).

12.4.12 To the extent that the implementation of the proposals contained in the Best Value Review Plan will result in a decrease in the costs of the LEP, the ICT Contract Charges shall be adjusted downwards to reflect a sharing in the decrease in costs 50:50 as to the Authority and LEP respectively.

12.4.13 To the extent that the implementation of the proposals contained in the Best Value Review Plan will result in an increase in the costs of the LEP the ICT Contract Charges shall be adjusted upwards to reflect such increase.

12.4.14 The LEP shall take all reasonable steps to mitigate any costs and maximise any savings arising as a consequence of a Best Value Service Change Notice and an Authority Notice of Change served pursuant to Clause 12.4.11 (Best Value Reviews and Comprehensive Performance Assessment).

12.5 Performance Standard Benchmarking
 

12.5.1 Not less than [three (3)] months before each [Best Value Review Date] [Annual Service Report Date] the Authority shall instigate a Performance Standard Benchmarking Exercise in relation to the [Performance Standard number [x] in the ICT Requirements and Payment Mechanism] and thereafter the following provisions of this Clause 12.5 shall apply.

12.5.2 The Parties agree that any Performance Standard Benchmarking Exercise shall be carried out in good faith and each Party shall act reasonably in relation to any such Performance Standard Benchmarking Exercise. 

12.5.3 The Performance Standard Benchmarking Exercise shall be carried out [in accordance with the Authority’s [Best Value Performance Plan] [Best Value Review in relation to [function]].

12.5.4 The Performance Standard Benchmarking Exercise shall be carried out by the Authority . 

12.5.5 The purpose of the Performance Standard Benchmarking Exercise shall be to undertake an objective comparison as at the [Best Value Review Date] [Annual Service Report Date] of the relevant [Performance Standard] in relation to the Service with the attainment of the [Performance Standard] in relation to the same or a similar service by [comparator group].

12.5.6 If, in the Authority’s reasonable opinion, the results of the Performance Standard Benchmarking Exercise disclose the relevant [Performance Standard] may be improved having regard to the Best Value Duty then the Authority may serve a Best Value Service Change Notice upon the LEP stating the nature of the change to the relevant [Performance Standard] which the Authority desires, such change to be effected by way of a Change initiated by the Authority.

12.5.7 The [Performance Standard] will be adjusted as at [insert date] to reflect the results of the Performance Standard Benchmarking Exercise.  
13 NOTICES

13.1 Form and service of notices

All notices under this Agreement shall be in writing and all certificates, notices or written instructions to be given under the terms of this Agreement shall be served by sending the same by first class post, facsimile or by hand, or leaving the same at:

	LEP
	Authority

	[Insert Name]

	[Insert Name]


	[Insert Address]


	[Insert Address]



	[Insert Fax Number]
	[Insert Fax Number]


13.2 Provision of information to representatives

Where any information or documentation is to be provided or submitted to the Authority’s Representative or the LEP’s Representative it shall be provided or submitted by sending the same by first class post, facsimile or by hand, or leaving the same at:

	LEP's Representative
	Authority's Representative



	[Insert Name]

	[Insert Name]


	[Insert Address]
	[Insert Address]

	[Insert Fax Number]
	[Insert Fax Number]


13.3 Change of details

Either Party (and either Representative) may change its nominated address or facsimile number by prior notice to the other Party.

13.4 Notices by post

Notices given by post shall be effective upon the earlier of actual receipt and five (5) Business Days after mailing.  Notices delivered by hand shall be effective upon delivery.  Notices given by facsimile shall be deemed to have been received where there is confirmation of uninterrupted transmission by a transmission report and where there has been no telephonic communication by the recipient to the senders (to be confirmed in writing) that the facsimile has not been received in legible form:

13.4.1 within two hours after sending, if sent on a Business Day between the hours of 9am and 4pm; or 

13.4.2 by 11am on the next following Business Day, if sent after 4pm on a Business Day but before 9am on that next following Business Day.

14 CHANGE IN LAW

14.1 Occurrence

The LEP shall take all steps necessary to ensure that the ICT Services are performed in accordance with the terms of this Agreement following any Change in Law.

14.2 Qualifying Change in Law

If a Qualifying Change in Law occurs or is shortly to occur, then either Party may write to the other to express an opinion on its likely effects, giving details of its opinion of:

14.2.1 any necessary change to the ICT Services;

14.2.2 whether any changes are required to the terms of this Agreement to deal with the Qualifying Change in Law;

14.2.3 whether relief from compliance with obligations is required during the implementation of any relevant Qualifying Change in Law;

14.2.4 any loss of revenue that will result from the relevant Qualifying Change in Law;

14.2.5 any Estimated Change in Project Costs that directly result from the Qualifying Change in Law; and

14.2.6 any Capital Expenditure that is required or no longer required as a result of a Qualifying Change in Law taking effect during the Contract Period,

in each case giving in full detail the procedure for implementing the change in the ICT Services.  Responsibility for the costs of implementation (and any resulting variation to the ICT Contract Charges) shall be dealt with in accordance with clause 14.4 (Change Agreed).

14.3 Parties to Discuss

As soon as practicable after receipt of any notice from either Party under clause 14.2 (Qualifying Change in Law), the Parties shall discuss and agree the issues referred to in clause 14.2 (Qualifying Change in Law) and any ways in which the LEP is able to mitigate the effect of the Qualifying Change in Law, including:

14.3.1 providing evidence that the LEP has used reasonable endeavours (including (where practicable) the use of competitive quotes) to oblige its Sub-Contractors to minimise any increase in costs and maximise any reduction in costs;

14.3.2 demonstrating how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred or would have been incurred, foreseeable Changes in Law at that time have been taken into account by the LEP;

14.3.3 giving evidence as to how the Qualifying Change in Law has affected prices charged by any similar businesses to the Project, including similar businesses in which the shareholders in the LEP or their Affiliates carry on business; 

14.3.4 demonstrating that any expenditure that has been avoided, which was anticipated to be incurred, has been taken into account in the amount which in its opinion has resulted or is required under clause 14.2.5 (Qualifying Change in Law – Estimated Change in Project Costs) and/or 14.2.6 (Qualifying Change in Law – Capital Expenditure).

14.4 Change Agreed

The cost implications of a Qualifying Change of Law agreed or otherwise determined under the Dispute Resolution Procedure including any resulting increase or decrease in any of the ICT Contract Charges shall be for the account of or the benefit of the Authority (as the case may be). 

14.5 Postponement 

Any Planned Services Commencement Date and/or (following a relevant Planned Services Commencement Date) a Longstop Date shall be postponed by such time as is agreed in accordance with clause 14.3 (Parties to Discuss) or determined under the Dispute Resolution Procedure.

14.6 Payment of Irrecoverable VAT

The Authority shall pay to the LEP from time to time as the same is incurred by the LEP sums equal to any Irrecoverable VAT but only to the extent that it arises as a result of a Change in Law.  Any such payment shall be made within twenty (20) Business Days of the delivery by the LEP to the Authority of written details of the amount involved accompanied by details as to the grounds for and computation of the amount claimed.  For the purposes of this clause 14.6, Irrecoverable VAT means input VAT incurred by the LEP on any supply which is made to it which is used or to be used exclusively in performing the ICT Services or any of the obligations or provisions under this Agreement (together with input VAT incurred as part of its overhead in relation to such activities) to the extent that the LEP is not entitled to repayment or credit from HM Revenue & Customs in respect of such input VAT.

15 INDEMNITIES AND CONTRACTUAL CLAIMS

15.1 LEP’s Indemnity

15.1.1 The LEP shall, subject to clause 15.2 (LEP not responsible), be responsible for, and shall release and indemnify the Authority or any Authority Related Party on demand from and against all liability for Direct Losses arising from:

15.1.1.1 death or personal injury;

15.1.1.2 loss of or damage to Authority Property (excluding ICT Assets);

15.1.1.3 third party actions, claims and/or demands (other than any which are the subject of the indemnity in clause 15.1.2 brought against the Authority or any Authority Related Party,

in each case which may arise out of, or in consequence of the performance or non-performance by the LEP of its obligations under this Agreement or the presence on the Site(s) of the LEP or any LEP Related Party.

15.1.2 The LEP shall, subject to clause 15.2 (LEP not responsible), be responsible for, and shall release and indemnify the Authority or any Authority Related Party, on demand from and against all liability for Direct Losses and Indirect Losses arising from third party actions, claims or demands (as described in clause 15.1.1.3) brought against the Authority or any Authority Related Party for breach of statutory duty which may arise out of, or in consequence of a breach by the LEP of its obligations under this Agreement to the extent that there are no other remedies available to the Authority under this Agreement.

15.2 LEP not responsible

The LEP shall not be responsible or be obliged to indemnify the Authority:

15.2.1 for any matter referred to in clause 15.1 that arises as a direct result of the LEP acting on a written notice issued by the Authority (and, for the purposes of this clause 15.2.1, clause 4.4 (Responsibility for Related Parties) shall not apply);

15.2.2 for any injury, loss, damage, cost and expense caused by the negligence or wilful misconduct of the Authority or any Authority Related Party (other than to the extent such negligence or wilful misconduct would not have occurred but for a breach by the LEP of its obligations under this Agreement) or by the breach of the Authority of its obligations under this Agreement;

15.2.3 to the extent that any cost and expense related to any injury, loss or damage, is Authority Damage; [or]
15.2.4 beyond the limits of liability set out in clause 19.3[; or] 

15.2.5 [in respect of any claim made pursuant to clause 15.1.2 to the extent that, when taken together with any other claims made under clause 15.1.2 over the [five (5)] previous years the amount of the LEP’s Uninsured Losses exceeds [£     ](indexed)]
.  

15.3 Limitation of indemnity

An indemnity by either Party under any provision of this Agreement shall be without limitation to any indemnity by that Party under any other provision of this Agreement.

15.4 Notification of claims

Where either Party (the Indemnified Party) wishes to make a claim under any indemnity in this Agreement against the other (the Indemnifying Party) in relation to any claim made against it by a third party (a Third Party Claim), the Indemnified Party shall give notice of the relevant claim as soon as reasonably practicable setting out full particulars of the claim.

15.5 Conduct and mitigation of claims

15.5.1 Subject to the rights of the insurers under the Required Insurances, the Indemnifying Party may at its own expense and with the assistance and co-operation of the Indemnified Party have the conduct of the Third Party Claim including its settlement and the Indemnified Party shall not, unless the Indemnifying Party has failed to resolve the claim within a reasonable period, take any action to settle or prosecute the Third Party Claim.  

15.5.2 The Indemnified Party shall at all times take all reasonable steps to minimise and mitigate any loss for which the Indemnified Party is entitled to bring a claim against the Indemnifying Party pursuant to this Agreement.

15.6 Costs of claims

The Indemnifying Party shall, if it wishes to have conduct of any Third Party Claim, give reasonable security to the Indemnified Party for any cost or liability arising out of the conduct of the Third Party Claim by the Indemnifying Party.

15.7 Loss of and damage to ICT Assets

Without prejudice to the obligations of the LEP to repair, maintain and replace the ICT Assets and subject to clause 15.11, as between the Authority and the LEP, the Authority shall only have any responsibility for the cost of Damage if the LEP is able to prove to the Authority's reasonable satisfaction that all of the conditions in clause 15.7.1 (the Conditions) and, in respect of Damage at a School the subject of the PFI Contract only, the further conditions in clauses 15.7.2 (the Further Conditions) were met in respect of such Damage
. 

15.7.1 The Conditions are:

15.7.1.1 the Damage was not caused or contributed to by any act or omission of the LEP or a LEP Related Party or a breach by the LEP or a LEP Related Party of this Agreement (including any failure to monitor or provide the ICT Services) or any Related Agreement;

15.7.1.2 the Damage does not constitute fair wear and tear;

15.7.1.3 the Damage did not arise as a result of the relevant ICT Asset being used for its reasonable and proper purpose; and

15.7.1.4 the cost of such Damage is of a value below the level of the deductible of the Required Insurance (up to the maximum deductible specified in the Required Insurances) or not covered by the insurances taken out, or which should have been taken out by the LEP or any LEP Related Party in accordance with this Agreement or any Related Agreement.

15.7.2 The Further Conditions are:

15.7.2.1 the Damage occurred at a School during a Required Period or during a period of Community Use in the area of the Site being used for the Community Use; or
15.7.2.2 where the Damage is in respect of portable ICT Assets the Damage either occurred in the circumstances described in clause 15.7.2.1 or such ICT Assets were outside the relevant School premises at the time the Damage occurred. 

15.7.3 The LEP shall be responsible for the cost of all Damage that is not the responsibility of the Authority pursuant to this clause 15.7.

15.7.4 Subject to the provisions of clauses 15.7.1 to 15.7.3, nothing in this clause 15.7 shall be construed as excluding or limiting the LEP’s liability to the Authority in respect of any loss of or damage to Authority Property as provided in clause 15.1.  

15.8 Agreement 

Each Party shall notify the other as soon as reasonably practicable following the discovery by it of any Damage. As soon as reasonably practicable following such notification, the LEP and the Authority's Representative shall meet to discuss whether such Damage is Authority Damage.  Where the LEP and the Authority's Representative agree or it is otherwise determined that:

15.8.1 the relevant Damage constitutes Authority Damage, the provisions of clause 15.9 (Authority discretion) shall apply; or

15.8.2 the relevant Damage does not constitute Authority Damage then the LEP shall replace the ICT Asset the subject of the Damage or otherwise, reinstate or repair the ICT Asset or make good the Damage returning the Damaged item to its original standard (or equivalent) in accordance with the relevant provisions of this Agreement.

15.9 Reinstatement / replacement of ICT Assets
The LEP shall repair or replace any ICT Asset the subject of Authority Damage in accordance with the requirements of paragraph 8 of Schedule 5 (Payment Mechanism) and shall be entitled to issue an invoice in respect of its reasonable and demonstrable costs incurred in so doing.
  
15.10 Invoice

Any invoice submitted to the Authority pursuant to clause 15.9 shall be supported by any relevant details of the Damage (including photographs if necessary), and may be in respect of multiple incidents of Authority Damage.  The Authority shall pay any such invoice in accordance with the provisions of Part 2 of Schedule 5 (Payment Mechanism).

15.11 Minor Damage

If any Authority Damage is of such a minor nature (when considered item by item and in aggregate) that it can be remedied by the LEP without incurring any additional costs through the use of its site-based resources during their normal working hours and without adversely affecting the ability of the LEP to perform the ICT Services, then the cost of rectifying such damage shall be for the account of the LEP.

15.12 Authority liable for deductible

The Authority shall be liable for any excess or deductible for any Authority Damage for which it is responsible and where the Repair Cost has been funded under any Required Insurance.

16 ASSIGNMENT AND SUB-CONTRACTING

16.1 Restrictions on transfer of this Agreement by the Authority

The rights and obligations of the Authority under this Agreement shall not be assigned, novated or otherwise transferred (whether by virtue of any Legislation or any scheme pursuant to any Legislation or otherwise) to any person other than to any public body (being a single entity) acquiring the whole of the Agreement and having the legal capacity, power and authority to become a party to and to perform the obligations of the Authority under this Agreement being:

16.1.1 a Minister of the Crown pursuant to an Order under the Ministers of the Crown Act 1975;

16.1.2 any Local Authority which has sufficient financial standing or financial resources to perform the obligations of the Authority under this Agreement; or

16.1.3 any other person whose obligations under this Agreement are unconditionally and irrevocably guaranteed (in a form reasonably acceptable to the LEP) by the Authority or a Minister of the Crown having the legal capacity, power and authority to perform the obligations under the guarantee and the obligations of the Authority under this Agreement.

16.2 Restrictions on transfer of this Agreement by the LEP

Subject to clause 16.3, the LEP shall not assign, underlet, charge, sell, bargain or otherwise deal in any way with the benefit of this Agreement in whole or in part except with the prior written consent of the Authority.

16.3 Subcontracting

Nothing in this Agreement shall prohibit the LEP from providing or procuring the provision of the ICT Services from a Sub-Contractor.

16.4 LEP’s obligations in relation to subcontracting

The LEP shall:

16.4.1 perform its obligations under and observe all the terms of any subcontract with a Sub-Contractor;

16.4.2 notwithstanding any sub-contracting permitted hereunder, remain responsible for the acts and omissions of its Sub-Contractors as though they were its own; and
16.4.3 ensure that contracts between the LEP and its Sub-Contractors shall contain terms, conditions and obligations as may be necessary to enable the LEP to meet all its obligations to the Authority under the Agreement.

17 CHANGES TO THE AGREEMENT
 

17.1 Authority Changes

The Authority has the right to propose Changes in accordance with this clause 17.  If the Authority requires a Change, it must serve a notice (an Authority Notice of Change) on the LEP in accordance with clause 17.2 (Authority Notice of Change). The LEP shall be entitled to refuse a Change which:

17.1.1 requires the ICT Services to be performed in a way that infringes any Legislation or is inconsistent with Good Industry Practice;

17.1.2 would materially and adversely affect the LEP’s ability to deliver the ICT Services (except those ICT Services which have been specified as requiring to be amended in the Authority Notice of Change) in a manner not compensated pursuant to this clause 17;

17.1.3 would materially and adversely affect the health and safety of any person; 

17.1.4 would, if implemented, materially and adversely change the nature of the Project (including the risk profile); and/or

17.1.5 the Authority does not have the legal power or capacity to require.

17.2 Authority Notice of Change

17.2.1 The Authority Notice of Change shall:

17.2.1.1 set out the Change required in sufficient detail to enable the LEP to calculate and provide the Estimated Change in Project Costs in accordance with clause 17.3; and 

17.2.1.2 require the LEP to provide to the Authority within fifteen (15) Business Days of receipt of the Authority Notice of Change either:

17.2.1.2.1 confirmation as to when the estimate is to be provided to the Authority (provided that the LEP shall use all reasonable endeavours to obtain such information as is required expeditiously); or

17.2.1.2.2 an estimate of the likely effects of the proposed variation (the Estimate).

17.2.2 Where either:

17.2.2.1 an Authority Notice of Change (as defined in the PFI Contract) is issued pursuant to the PFI Contract; or

17.2.2.2 or a Qualifying Change in Law (as that term is defined in the PFI Contract) is agreed or determined to have taken place under clause 59.4 of the PFI Contract; or 

17.2.2.3 an Authority Notice of Variation (as defined in the relevant D&B Contract) is issued pursuant to that D&B Contract;

(each being a Related Change) will require a Change to be made under this Agreement then the LEP shall notify the Authority that a Change is required under this Agreement as a result of the Related Change and prepare an Estimate pursuant to clause 17.3 and such Related Change shall be considered an Authority Notice of Change served pursuant to clause 17.2
17.3 LEP’s Estimate

As soon as practicable and in any event within fifteen (15) Business Days after having received the Authority Notice of Change, the LEP shall deliver to the Authority the Estimate or confirmation as to when the Estimate is to be provided to the Authority.  The Estimate shall include the opinion of the LEP on:

17.3.1 whether relief from compliance with obligations is required, including the obligations of the LEP to achieve the Implementation and meet the ICT Requirements during the implementation of the Change;

17.3.2 any impact on the provision of the ICT Services including whether the proposed Change is in contravention of clause 17.1;

17.3.3 any impact on the PFI Contract or any D&B Contract (if relevant) together with, in the case of the PFI Contract, confirmation the PFI Contractor has seen and agrees with this opinion;

17.3.4 any amendment required to this Agreement and/or any Project Document as a result of the Change; 

17.3.5 any Estimated Change in Project Costs that results from the Change;

17.3.6 any Capital Expenditure that is required or no longer required as a result of the Change;

17.3.7 any regulatory approvals which are required; 

17.3.8 the proposed method of implementation of any Change; and

the Estimate shall also include a statement:
17.3.9 confirming that the LEP has provided the Authority Notice of Change to the PFI Contractor and confirming whether the proposed Change will impact upon the PFI Contract; and

17.3.10 confirming whether the proposed Change will impact upon any D&B Contract. 

17.4 Discussion

As soon as practicable after the Authority receives the Estimate, the Parties shall discuss and agree the issues set out in the Estimate, including:

17.4.1 providing evidence that the LEP has used reasonable endeavours (including (where practicable) the use of competitive quotes) to oblige any Sub-Contractors to minimise any increase in costs and maximise any reduction in costs;

17.4.2 demonstrating how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred, reasonably foreseeable Changes in Law at that time have been taken into account by the LEP; and

17.4.3 demonstrating that any expenditure that has been avoided, which was anticipated to be incurred to replace or maintain assets that have been affected by the Change concerned, has been taken into account in the amount which in its opinion has resulted or is required under clause 17.3.4 (LEP’s Estimate) and/or 17.3.5 (LEP’s Estimate).

17.5 Value for Money

If the LEP does not intend to use its own resources to implement any Change it shall comply with Good Industry Practice with the objective of ensuring that it obtains best value for money (taking into account all relevant circumstances including, in particular, the requirements that the LEP should not be worse off as a result of the implementation of the Change) when procuring any work, services, supplies, materials or equipment required in relation to the Change.

17.6 Disputes

If the Parties cannot agree on the contents of the Estimate, then the dispute will be determined in accordance with the Dispute Resolution Procedure. 

17.7 Confirmation or Withdrawal of Change

As soon as practicable after the contents of the Estimate have been agreed or otherwise determined pursuant to the Dispute Resolution Procedure, the Authority shall:

17.7.1 confirm in writing to the LEP the Estimate (as modified); or

17.7.2 withdraw the Authority Notice of Change.

17.8 Failure to Confirm Change

If the Authority does not confirm the Estimate (as modified) within twenty (20) Business Days of the contents of the Estimate having been agreed in accordance with clause 17.4 or determined pursuant to clause 17.6, then the Authority Notice of Change shall be deemed to have been withdrawn.  Where there is such a withdrawal (either pursuant to this clause 17.8 or clause 17.7) the Authority shall pay to the LEP the reasonable additional third party costs incurred by the LEP in preparing the Estimate provided that:

17.8.1 the LEP has used all reasonable endeavours to submit a reasonably priced Estimate; 

17.8.2 the LEP has made available to the Authority a cost breakdown of the Estimate including an estimate of third party costs to be incurred by the Authority in the event the Authority Notice of Change is withdrawn or deemed to be withdrawn (which third party costs shall not include any costs relating to work in connection with the impact on the PFI Contract or any D&B Contract (if relevant));

17.8.3 the Authority has:

17.8.3.1 approved the estimate of third party costs referred to in clause 17.8.2 and the type of third party costs prior to any third party costs being incurred; and

17.8.3.2 agreed that, given the nature of the proposed Change it is reasonable to expect the relevant third party to incur costs in preparing the Estimate on the basis of the extent of the proposed variation to the ICT Services and the work required in submitting an accurate Estimate in compliance with this clause 17.8; and

17.8.4 the LEP has provided the Authority with such evidence as it may reasonably require in order to verify the additional third party costs incurred by the LEP.

17.9 Consequences of the confirmation of an Authority Notice of Change

17.9.1 The LEP shall be entitled to receive payment of the Estimated Change in Project Costs contained in any Estimate that is agreed by the Parties or otherwise determined in accordance with the Dispute Resolution Procedure and the ICT Contract Charges shall be adjusted in such a manner as the Parties may agree or is otherwise determined. 

17.9.2 The implementation of the relevant Change shall be commenced within five (5) Business Days of the Authority’s confirmation.  Within this period, the Parties shall consult and agree the remaining details as soon as practicable and shall enter into any documents to amend this Agreement or any relevant Project Document which are necessary to give effect to the Change.

17.10 LEP Changes 

17.10.1 If the LEP wishes to introduce a Change it must serve a notice (LEP Notice of Change) on the Authority.

17.10.2 Not used.  

17.10.3 The LEP Notice of Change must:

17.10.3.1 set out the proposed change to the ICT Service in sufficient detail to enable the Authority to evaluate it in full;

17.10.3.2 specify the LEP’s reasons for proposing the Change;

17.10.3.3 request the Authority to consult with the LEP with a view to deciding whether to agree to the Change and, if so, what consequential changes the Authority requires as a result;

17.10.3.4 indicate any implications of the Change;

17.10.3.5 indicate, in particular, whether a variation to the ICT Contract Charges is proposed (and, if so, give a detailed cost estimate of such proposed change); and

17.10.3.6 indicate if there are any dates by which a decision by the Authority is critical. 

17.10.4 The Authority shall evaluate the LEP Notice of Change in good faith, taking into account all relevant issues, including whether:

17.10.4.1 a change in the ICT Contract Charges will occur;

17.10.4.2 the change affects the quality of the ICT Services or the likelihood of successful delivery of the ICT Services;

17.10.4.3 the change will interfere with the relationship of the Authority with third parties;

17.10.4.4 the financial strength of the LEP is sufficient to perform the changed ICT Services; 

17.10.4.5 the residual value of the ICT Assets is reduced; or

17.10.4.6 the change materially affects the risk or costs to which the Authority is exposed. 

17.10.5 As soon as practicable after receiving the LEP Notice of Change, the Parties shall meet and discuss the matters referred to in it. During their discussions the Authority may propose modifications or, subject to clause 17.10.10, approve or reject the LEP Notice of Change.

17.10.6 If the Authority approves the LEP Notice of Change (with or without modification), the implementation of the relevant Change shall be commenced within five (5) Business Days of the Authority’s acceptance.  Within this period, the Parties shall consult and agree the remaining details as soon as practicable and shall enter into any documents to amend this Agreement or any relevant Project Document which are necessary to give effect to the Change.

17.10.7 If the Authority rejects the LEP Notice of Change, it shall not be obliged to give its reasons for such a rejection.

17.10.8 Unless the Authority’s acceptance specifically agrees to an increase in the ICT Contract Charges, there shall be no increase in the ICT Contract Charges as a result of a Change proposed by the LEP.

17.10.9 If the Change set out in the LEP Notice of Change causes or will cause the LEP’s costs or those of a Sub-Contractor to decrease then the ICT Contract Charges shall be adjusted downwards to reflect the sharing in the decrease in costs 50:50 as to the Authority and the LEP respectively.

17.10.10 The Authority shall not be entitled to reject a LEP Notice of Change which is required in order to conform to a Change in Law.  The costs of introducing a Change resulting from a Qualifying Change in Law shall be dealt with in accordance with clause 14 (Change in Law) and to the extent not dealt with shall be borne by the LEP. 

17.11 Wider Impact Changes

Where there is a Qualifying Change in Law or a Change or any other matter affecting the Project which may have an equivalent effect on other LEP projects including the PFI Contract or any D&B Contract, the LEP shall work with the relevant LEP Related Parties to achieve the best value solution across the relevant LEP projects and this Project and/or this Agreement, the PFI Contract and/or any D&B Contract in respect of such Qualifying Change in Law, Change or any other such matter as described in this clause.

17.12 Variations

This Agreement may not be varied except by an agreement in writing signed by duly authorised representatives of the Parties.

17.13 Changes to Authority Policies

No change to the Authority’s Policies shall be permitted unless such a change has been made pursuant to an Authority Notice of Change in accordance with this Clause 17.
18 PAYMENT AND TAXES

18.1 Payments

18.1.1 Subject to the provisions of this Agreement, the Authority shall pay the LEP the ICT Contract Charges in accordance with the provisions of Schedule 5 (Payment Mechanism).

18.1.2 The LEP shall submit invoices in accordance with the invoicing procedure specified in Part [4] of Schedule 5 (Payment Mechanism) and payment shall be made within thirty (30) days of receipt of a correct and valid invoice in accordance with such Schedule.

18.1.3 All payments under this Agreement shall be made in pounds sterling by [electronic transfer of funds for value on the day in question] to the bank account of the recipient (located in the United Kingdom) specified in the relevant invoice, quoting the invoice number against which payment is made.

18.1.4 If either Party (acting in good faith) disputes all or any part of the ICT Contract Charges calculated in accordance with this clause 18.1, the undisputed amount of the ICT Contract Charges shall be paid by the Authority in accordance with clause 18.1.3 and the provisions of this clause shall apply. The parties shall use all reasonable endeavours to resolve the dispute in question within [
] Business Days of the dispute arising.  If they fail to resolve the dispute, either party may refer the matter to the Fast Track Dispute Resolution Procedure.  Following resolution of the dispute, any amount agreed or determined to have been payable shall be paid forthwith by the Authority to the LEP, together with interest on such amount calculated in accordance with Clause 48 (Interest on Late Payment).
18.2 Indexation

On each Indexation Review Date, the ICT Service Charges shall be adjusted for the Contract Year commencing on that Indexation Review Date in accordance with Schedule 5 (Payment Mechanism).

18.3 Set-Off

18.3.1 Whenever any sum of money shall be agreed, or determined, as due and payable by the LEP to the Authority, such sum may, at the Authority's discretion, be deducted from or applied to reduce the amount of any sum then due, or which at any time afterwards may become due, to the LEP from the Authority under this Agreement provided that the Authority has given the LEP not less than five (5) Business Days’ notice of its intention to deduct or apply such sum.

18.3.2 Whenever any sum of money shall be agreed, or determined as due and payable by the Authority to the LEP, such sum may at the LEP’s discretion, be deducted from or applied to reduce the amount of any sum then due, or which at any time afterwards may become due, from the LEP to the Authority under this Agreement provided that the LEP has given the Authority not less than five (5) Business Days’ notice of its intention to deduct or apply such sum.

18.4 Value Added Tax

18.4.1 All amounts due under this Agreement are exclusive of VAT.

18.4.2 If any supply made or referred to in this Agreement is or becomes chargeable to VAT then the person receiving the supply (the Recipient) shall in addition pay the person making the supply (the Supplier) the amount of that VAT against receipt by the Recipient from the Supplier of a proper VAT invoice in respect of that supply.

18.4.3 Where under this Agreement any amount is calculated by reference to any sum which has or may be incurred by any person, the amount shall include any VAT in respect of that amount only to the extent that such VAT is not recoverable as input tax by that person (or a member of the same VAT group), whether by set off or repayment.

18.4.4 The LEP shall provide the Authority with any information reasonably requested by the Authority in relation to the amount of VAT chargeable in accordance with this Agreement and payable by the Authority to the LEP.

18.5 No Recourse to Public Funds

18.5.1 The LEP shall at all times perform its obligations under this Agreement at its own risk and without recourse to Government (whether local, regional or central) or other public funds or guarantees save as otherwise expressly provided for elsewhere in this Agreement or with the prior written consent of the Authority.

18.5.2 The LEP confirms that it has not applied and has no intention (as at the date of execution of this Agreement) of applying for any Government or European Union grants or funding or any other public funds or guarantees for the purpose of performing its obligations (or those of its subsidiaries) under this Agreement.  If the LEP (or its subsidiaries) is or becomes entitled to apply for any such grants or funding in relation to the carrying out of any of the ICT Services it shall obtain the Authority's consent before submitting the relevant application.  The Authority's agreement to the LEP's (or its subsidiaries’) application may be given on conditions, including a condition that, should the LEP (or its subsidiaries) receive any such grant or funding the payments made by the Authority to the LEP (or its subsidiaries) in accordance with this Agreement will be reduced by the amount of the grant or funding or such lesser amount as the Authority may determine.

19 LIMITS ON LIABILITY

19.1 Neither Party limits its liability for:

19.1.1 death or personal injury caused by its negligence, or that of its employees, agents or sub-contractors (as applicable); or

19.1.2 fraud by it or its employees; or

19.1.3 breach of any obligation as to title implied by statute.

19.2 The provisions of this clause 19 shall be without prejudice to the obligations of the LEP to effect and maintain Required Insurances pursuant to clause 21 and to any right of the Authority to benefit from such Required Insurances.

19.3 Subject to clauses 19.1 and 19.2, the LEP's liability under this Agreement:

19.3.1 in respect of the indemnities in clause 15.1.1.1 (LEP's Indemnity (Death and Personal Injury)), clause 20.5 (IPR Indemnity), clause 24 (TUPE and Employees), clause 25 (Pensions), clause 31.3.4 (Replacement of ICT Contractor), clause 33.3 (Compensation on Termination for Corrupt Gifts and Fraud) and clause 47.3 (Data Protection), shall be unlimited;

19.3.2 in respect of those matters for which the LEP is required to maintain insurance under the terms of this Agreement (including the Required Insurances), shall be limited to the level of cover required to be maintained in accordance with the remaining provisions of this Agreement (and where the LEP is required to indemnify the Authority in respect of any matter specified in the Required Insurances, the LEP’s indemnity to the Authority shall include any excess or deductible under any such Required Insurance);

19.3.3 [in respect of the indemnity in clause 15.1.2 (Breach of Statutory Duty), shall be limited in accordance with clause 15.2.5]
;
19.3.4 in respect of all other claims, losses or damages, whether arising from tort (including negligence), breach of contract or otherwise under or in connection with this Agreement shall in no event: 

19.3.4.1 in respect of any liability arising in connection with or relevant to the Implementation, exceed an amount in aggregate equal to one and a quarter (1.25) times the aggregate of the Milestone Payments;
 and/or

19.3.4.2 in respect of any liability arising in connection with or relevant to the ICT Operational Services (including Deductions), exceed, in any Contract Year, an amount in aggregate equal to one and a half (1.5) times the Annual Service Charge for the relevant Contract Year (prior to the calculation of any reduction to the Annual Service Charge pursuant to this Agreement).

19.4 Subject to clause 19.1, the Authority's total aggregate liability under this Agreement (in addition to its obligation to pay the ICT Contract Charges and to settle invoices issued pursuant to clause 15.9 (Reinstatement/Replacement of ICT Assets) as and when they fall due for payment):

19.4.1 in respect of the indemnities in clause 24 (TUPE and Employees), clause 20.5.2 (IPR Indemnity) and clause 25 (Pensions) shall be unlimited;

19.4.2 in respect of loss or damage to any property of the LEP and/or the ICT Contractor shall in no event exceed £[       ] (indexed);

19.4.3 in respect of the Termination Payment shall be unlimited; and

19.4.4 in respect of all other claims, losses or damages, whether arising from tort (including negligence), breach of contract or otherwise (including any liability incurred by the Authority in relation to a Compensation Event) under or in connection with this Agreement shall in no event exceed [two hundred and fifty thousand pounds (£250,000)] (indexed).

19.5 Subject to clauses 15.1.2 (Indemnities and Contractual Claims) and 19.1 save where otherwise stated to the contrary, the indemnities under this Agreement shall not apply and (without prejudice to the Authority's rights under the Payment Mechanism) there shall be no right to claim damages for breach of this Agreement, in tort or on any other basis whatsoever, to the extent that any loss claimed by either Party is for Indirect Losses.  The Authority agrees that, notwithstanding the foregoing, any Losses of the LEP arising under the contracts entered into between the LEP and the Sub-Contractor(s) as originally executed (or as amended in accordance with the terms of this Agreement) which are not of themselves Indirect Losses, shall not be excluded from such a claim solely by reason of this clause.

20 INTELLECTUAL PROPERTY AND DATA

20.1 Ownership of Intellectual Property Rights

20.1.1 The Authority shall not acquire title to the Intellectual Property Rights in:

20.1.1.1 the LEP Software; or

20.1.1.2 any Third Party Software.

20.1.2 The LEP shall not acquire title to the Intellectual Property Rights in:

20.1.2.1 any Authority Software;

20.1.2.2 the Authority Data; or

20.1.2.3 any documentation relating to the ICT Services prepared by the Authority. 

20.1.3 Where either Party shall acquire, by operation of law, title to Intellectual Property Rights in any of the assets referred to in clauses 20.1.1 and 20.1.2, and such acquisition is inconsistent with the allocation of title set out in those clauses, such Intellectual Property Rights as it has acquired, are hereby assigned to the other Party on the request of the other Party (whenever made). 

20.1.4 The LEP shall use all reasonable endeavours to ensure that any Intellectual Property Rights created, brought into existence or acquired during the term of this Agreement for the purposes of carrying out the ICT Services or otherwise for the purposes of the Agreement (but excluding any Intellectual Property Rights in the Authority Data) vest, and remain vested throughout the term of this Agreement, in the LEP and the LEP shall enter into appropriate agreements with any LEP Related Party (or other third parties) that may create or bring into existence, or from which it may acquire, any Intellectual Property Rights.

20.2 Licences of Intellectual Property Rights to the Authority
20.2.1 The LEP shall make available to the Authority free of charge (and hereby irrevocably licenses the Authority to use) all rights it may have to use the Project Data that might reasonably be required by the Authority, and the LEP shall ensure that it obtains all necessary licences, permissions and consents to ensure that it can make such rights it may have to use the Project Data available to the Authority on these terms, for the purposes of:

20.2.1.1 the Authority carrying out its duties under this Agreement and/or any statutory functions which the Authority may have; 

20.2.1.2 following termination of this Agreement, the design or testing or installation of the ICT Assets for the purposes of providing to the Schools services that are the same or substantially the same as the ICT Services to be provided by the LEP to the Authority under this Agreement; and

20.2.1.3 following termination of this Agreement, the operation, maintenance or improvement of the ICT Services and/or the carrying out of services the same as, or similar to, the ICT Services (in each case either by itself or by a Replacement Services Provider) at the Sites;

(together, the Approved Purposes), in all cases together with the right in each case to permit a Replacement Services Provider to use, and to engage a third party to use, such Project Data to deliver services similar to the ICT Services to any or all of the Schools following the termination or expiry of this Agreement, in each case solely for the Approved Purposes. In this clause 20.2.1 use shall include the acts of copying, modifying, adapting and translating the material in question and/or incorporating them with other materials and the term the right to use shall be construed accordingly.

20.2.2 The LEP:

20.2.2.1 hereby grants to the Authority, free of charge, an irrevocable, perpetual, non exclusive and transferable (but only to any assignee or transferee of any rights or benefits under this Agreement or upon or at any time following termination of this Agreement) licence (carrying the right to grant sub licences) to use the LEP Software and in this clause 20.2.2 use shall mean the right to load, execute, store, transmit, display and copy (solely for the purposes of loading, execution, storage, transmission or display) the LEP Software; and

20.2.2.2 shall, in respect of the Third Party Software, use all reasonable endeavours to procure the grant of a like licence to that referred to in clause 20.2.2.1 to the Authority,

in both cases, together with the right in each case to permit a Replacement Services Provider to use, and to engage a third party to use, such software to deliver services similar to the ICT Services to any or all of the Schools following the termination or expiry of this Agreement, solely for the Approved Purposes. 

20.2.3 Where the LEP is unable to procure the right set out in clause 20.2.2.2, it shall use its reasonable endeavours to procure the grant to the Authority by the third party owner of the Third Party Software of a direct licence on terms which are consistent with Good Industry Practice and which contain the right in each case to permit a Replacement Services Provider to use, and to engage a third party to use (within the meaning given in clause 20.2.2.1), such software to deliver services similar to the ICT Services to any or all of the Schools following the termination or expiry of this Agreement, solely for the Approved Purposes.  Any fees payable in obtaining such licence in respect of the period until the Expiry Date or the Termination Date are to be paid by the LEP and thereafter any such royalties shall be paid by the Authority. 

20.2.4 If requested by the Authority and for so long as the Authority is the licensee of Intellectual Property Rights pursuant to this clause 20.2 the LEP shall provide or shall procure the provision of support and maintenance services in respect of the LEP Software and the Third Party Software for the benefit of the Authority or any Replacement Service Provider (the Ongoing Support Services).

20.2.5 The LEP shall ensure the Ongoing Support Services are made available on fair, arms length commercial terms that accord with Good Industry Practice and which are generally made available by the LEP, the ICT Contractor or a similar third party to other public sector bodies. 

20.3 Licences of Intellectual Property Rights to the LEP

20.3.1 The Authority hereby grants to the LEP for the term of the Agreement a non-exclusive, irrevocable and royalty-free licence to use the Authority Software and the Authority Data for the sole purpose (and to the extent that such licence is required for such purpose) of enabling the LEP to provide the ICT Services in accordance with this Agreement. 

20.3.2 The licence granted to the LEP under clause 20.3.1 includes a right (granted to the LEP) to sub-license to Sub-Contractors to the extent reasonably necessary to permit such Sub-Contractors to meet their obligations under the relevant sub-contracts.

20.4 Authority Data

20.4.1 The LEP:

20.4.1.1 acknowledges that it has no rights of ownership in the Authority Data; 

20.4.1.2 shall not delete or remove any copyright notices contained within the Authority Data;

20.4.1.3 shall not use the Authority Data, except as may be required to provide the ICT Services or as instructed by the Authority;

20.4.1.4 shall not disclose the Authority Data to any third party except with the prior written consent of the Authority or as required by this Agreement; and
20.4.1.5 shall undertake its obligations hereunder in such a manner as to preserve so far as possible the integrity and prevent any loss, disclosure, theft, manipulation or interception of the Authority Data.

20.4.2 In the event that the Authority Data is corrupted or lost as a result of the LEP’s failure to fulfil its obligations under clause 20.4.1:

20.4.2.1 the LEP shall, at its own expense and as soon as practicable, restore (or procure the restoration of) the Authority Data using the back-up copy made in accordance with Schedule 1 (ICT Requirements);

20.4.2.2 where the LEP fails (or is unable) to restore the Authority Data from the back-up copy, the Authority may itself restore (or procure the restoration of) the Authority Data in any manner reasonably available to it (at the expense of the LEP). 

20.4.3 The LEP shall ensure the back up and storage of all data, materials and documents in accordance with Good Industry Practice and so as to satisfy the requirements of clause 47.4 (Data Security).  Without prejudice to this obligation, the LEP shall submit to the Authority's Representative for approval its proposals for the back-up and storage in safe custody of such data, materials and documents and the Authority shall be entitled to object if the same is not in accordance with Good Industry Practice. The LEP shall comply, and shall cause all LEP Related Parties to comply, with all procedures to which the Authority's Representative has given its approval.  The LEP may vary its procedures for such back-up and storage subject to submitting its proposals for change to the Authority's Representative, who shall be entitled to object on the basis set out above.

20.5 Intellectual Property Rights Indemnity

20.5.1 Subject to clause 20.5.3, where an IPR Claim is made or brought against or any IPR Liability is incurred by, the Authority and that IPR Claim or IPR Liability has arisen out of the use of any Intellectual Property Rights licensed to the Authority under this Agreement or otherwise used to provide the ICT Services (but excluding Intellectual Property Rights licensed by the Authority under clause 20.3), then the LEP shall indemnify the Authority at all times in respect of all such IPR Liability and against all Direct Loss and Indirect Losses arising from such IPR Claim and the provisions of clause 15 (Indemnities and Contractual Claims) shall apply.

20.5.2 Subject to clause 20.5.3, where an IPR Claim is made or brought against or any IPR Liability is incurred by, the LEP then if the IPR Claim or IPR Liability has arisen out of the use of any Intellectual Property Rights licensed to the LEP under clause 20.3 and such use is in accordance with the terms of this Agreement, the Authority shall indemnify the LEP at all times in respect of all such IPR Liability and against all Direct Loss and Indirect Losses arising from such IPR Claim and the provisions of clause 15 (Indemnities and Contractual Claims) shall apply.

20.5.3 Clauses 20.5.1 and 20.5.2 shall not apply in respect of any IPR Claims or any IPR Liability that arises from:

20.5.3.1 any use by the Indemnified Party or the Indemnified Party’s Related Parties of the Intellectual Property Rights in question in combination with any item not supplied or approved by the Indemnifying Party;
20.5.3.2 any modification carried out by the Indemnified Party or the Indemnified Party’s Related Parties to any item supplied by the Indemnifying Party under this Agreement, where such modification is not authorised by the Indemnifying Party;
20.5.3.3 the negligence or wilful misconduct of the Indemnified Party or any Related Party of the Indemnified Party, other than to the extent such negligence or wilful misconduct would not have occurred but for a breach by the other Party of its obligations under this Agreement; or

20.5.3.4 any breach by the other Party of any of its obligations under this Agreement.
20.5.4 Where any IPR Claim is brought, and is successful, the Indemnifying Party may (at its own expense) either procure a licence to enable it to deliver or receive the ICT Services lawfully without incurring any IPR Liability or (in the case of the LEP) modify the ICT Services so as to avoid the infringement or the alleged infringement, provided that if the LEP chooses to modify the ICT Services:

20.5.4.1 the performance and functionality of the modified services shall be equivalent to the performance and functionality of the ICT Services; and

20.5.4.2 the terms of this Agreement shall apply to the modified services as they applied to the ICT Services.

20.6 Escrow Agreement 
20.6.1 If requested by the Authority, the LEP shall (or where relevant shall procure that the relevant ICT Contractor shall) within thirty (30) days of any request from the Authority to do so enter into a tripartite escrow agreement between the Authority, the LEP (and/or the relevant ICT Contractor as appropriate) and a reputable provider of software escrow services (such provider to be agreed as between the Authority and the LEP) in respect of the LEP Software (“the Escrow Agreement”).
20.6.2 The LEP acknowledges that, if a “release event” occurs under such agreement (a “release event” being an event which permits or requires the provider of the escrow services to release the LEP Software, or any elements thereof, to the Authority), then the Authority may be entitled to obtain release of the LEP Software and to use it for the purposes set out in the Escrow Agreement (including any terms allowing third party contractors to use the same on its behalf, but only for the purposes set out in the Escrow Agreement).  

20.6.3 If the Authority allows any third party to have access to the LEP Software, it shall first obtain from such third party an unequivocal undertaking in the LEP’s or the ICT Contractor’s favour (as the case may be) (in a form approved by the LEP (acting reasonably at all times), which is executed as a Deed and which states that it shall only use the LEP Software for the purposes of delivering services to the Authority which are the same as or are substantially similar to the ICT Operational Services (and not for any other purpose whatsoever).
20.6.4 The LEP shall also if requested by the Authority use reasonable endeavours to procure that the relevant third party licensors enter into similar escrow agreements in respect of the Third Party Software.
20.6.5 All costs and expenses reasonably incurred by the LEP and/or any third party licensors (including without limitation all escrow fees) as a result of the LEP complying with the provisions of this clause 20.6 shall be payable by the Authority.
21 INSURANCE
   

21.1 Requirement to maintain insurance

The LEP shall take out and maintain or procure the maintenance of, the Required Insurances and any other insurances as may be required by law.  These insurances must be effective in each case not later than the date on which the relevant risk commences.

21.2 Obligation on Parties

Neither Party shall take any action or fail to take any reasonable action, or (insofar as it is reasonably within its power) permit anything to occur in relation to it, which would entitle any insurer to refuse to pay any claim under any insurance policy in which that Party is an insured, a co-insured or additional insured person.

21.3 Nature of the insurances

The insurances referred to in clause 21.1 shall:

21.3.1 where indicated in Schedule 8 (Insurance) and subject to clause 21.4, name the LEP as co-insured with any other party maintaining the insurance;

21.3.2 [provide for non-vitiation protection in respect of any claim made by the Authority as co-insured;]

21.3.3 contain a clause waiving the insurers’ subrogation rights against the Authority and its employees and agents;

21.3.4 provide for twenty (20) Business Days’ prior written notice of their cancellation, non-renewal or amendment to be given to the Authority; 

21.3.5 insofar as they relate to damage to the ICT Assets
, cover the same for the full reinstatement value;

21.3.6 contain a clause whereby the insurance shall apply to each of the insured as if a separate policy had been issued to each of them, other than in the event of exhaustion of the sum insured; and

21.3.7 contain a provision that notice of a claim given by any insured party shall be accepted by the receiving party as valid notification of a claim in respect of the interest of all insured parties.

21.4 Where possible, the insurances referred to in clause 21.1 shall name the Authority and Governing Bodies
, as co-insured parties for their separate interests.

21.5 Evidence of policies

The LEP shall provide, to the Authority:

21.5.1 on request, and where the insurance referred to in clause 21.1 is placed on a stand alone basis, copies of all relevant insurance policies (together with any other information reasonably requested by the Authority relating to such insurance policies) and the Authority shall be entitled to inspect them during ordinary business hours; and.

21.5.2 evidence that:

21.5.2.1 the premiums payable under all insurance policies referred to in clause 21.1 have been paid; and

21.5.2.2 the insurances are in full force and effect and the Required Insurances are in accordance with the requirements of clause 21.3 and Schedule 8 (Insurance).

21.6 Renewal certificates

Renewal certificates in relation to any of the insurances required by clause 21.1 shall be obtained as and when necessary and copies (certified in a manner acceptable to the Authority) shall be forwarded to the Authority as soon as possible but in any event at least ten (10) Business Days before the renewal date.  

21.7 Breach

If the LEP is in breach of clause 21.1, the Authority may pay any premiums required to keep such insurance in force or itself procure such insurance and may, in either case, recover such amounts from the LEP on written demand.  

21.8 Notification of claims

The LEP shall give the Authority notification within ten (10) Business Days after any claim in excess of £[10,000] (indexed) on any of the Required Insurances or which, but for the application of the applicable policy excess, would be made on any of the Required Insurances and (if required by the Authority) give full details of the incident giving rise to the claim.

21.9 Limit of Liability

Neither failure to comply, nor full compliance, with the insurance provisions of this Agreement shall limit or relieve the LEP of its other liabilities and obligations under this Agreement.

21.10 Premiums

The insurance premiums for the Required Insurances and the amount of any loss that would otherwise be recoverable under any of the Required Insurances but for the applicable uninsured deductible and limit of indemnity in respect of such insurance shall at all times be the responsibility of the LEP.

21.11 Authority approval

The Required Insurances shall be effected with insurers approved by the Authority, such approval not to be unreasonably withheld or delayed.

21.12 Professional Indemnity Insurance

In addition to the insurance referred to in clause 21.1 the LEP undertakes to procure that the ICT Contractor undertakes to take out and maintain in force professional indemnity insurance (PI Insurance) provided that such insurance is generally available in the market to members of similar businesses at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the ICT Contractor’s own claims record or other acts, omissions, matters or things peculiar to the ICT Contractor will be deemed to be within the reasonable rates and, where such insurance is effected, to:

21.12.1 provide evidence satisfactory to the Authority (as and when reasonably required by the Authority) of the PI Insurance being in full force and effect from the Commencement Date until the date six (6) years from and including the completion of all the Implementation (such evidence to include details of the cover) including confirmation of territorial limits, levels of excess, insurers, policy number and indemnity limit (which shall be a minimum of [five million pounds (£5,000,000)] either each and every loss or in the aggregate. If in the aggregate then in any one (1) year of insurance a minimum of one (1) automatic reinstatement of the aggregate indemnity limit is required);

21.12.2 provide the Authority with notice of:

21.12.2.1 any cancellation of the PI Insurance not less than twenty (20) Business Days prior to the relevant cancellation date; and

21.12.2.2 any adverse material changes to or suspension of cover relevant to the Project not less than twenty (20) Business Days prior to the relevant change or suspension; and

21.12.2.3 inform the Authority as soon as reasonably practicable of any claim under the PI Insurance in respect of the Project of in excess of £1m, provide such information to the Authority as the Authority may reasonably require in relation to such claim, and provide notice of any potential breach of the aggregate limit.

21.13 Claims

The LEP shall, where it is obliged to effect, or procure the maintenance of insurance under this clause 21, not bring any claim or action against the Authority (or any Authority Related Party) in respect of any loss or damage in circumstances where either:

21.13.1 the LEP is able to recover such loss or damage under such insurance (or where it would have been able to recover such loss had it been complying with its obligations under this Agreement); or

21.13.2 a LEP Related Party is able to recover in respect of such loss or damage under a policy of insurance required to be taken out under a Related Agreement (or where recovery would have been possible had the relevant LEP Related Party been complying with its obligations under the relevant Related Agreement) 

provided that, this clause shall not by itself prevent the LEP from claiming against the Authority (or any Authority Related Party) for any loss or damage not covered because of the level of deductibles under such insurance permitted by this Agreement or to the extent such loss or damage exceeds the maximum level of such insurance required by this Agreement.
22 RISKS THAT BECOME UNINSURABLE

22.1 Uninsurable Risks 

Nothing in clause 21 (Insurance) or this clause 22 shall oblige the LEP to take out insurance or procure the maintenance of insurance in respect of a risk which is Uninsurable save where the predominant cause of the risk being Uninsurable is any act(s) or omission(s) of the LEP or a LEP Related Party.

22.2 Risks Become Uninsurable

If a risk usually covered by the property damage policy referred to in Schedule 8 (Insurance) becomes Uninsurable then:

22.2.1 the LEP shall notify the Authority within five (5) Business Days of the risk becoming Uninsurable; and

22.2.2 if both Parties agree, or it is determined in accordance with the Dispute Resolution Procedure, that the risk is Uninsurable and that:

22.2.2.1 the risk being Uninsurable is not caused by the actions, breaches, omissions or defaults of the LEP or a LEP Related Party; and

22.2.2.2 in respect of the risks specified in this clause 22.2, the LEP has demonstrated that the ICT Contractor and a prudent board of directors of a company operating the same or substantially similar businesses in the United Kingdom to that operated by the ICT Contractor would in similar circumstances (in the absence of the type of relief envisaged by this clause) be acting reasonably and in the best interests of the company if they resolved to cease to operate such businesses as a result of that risk becoming Uninsurable, taking into account inter alia (and without limitation) the likelihood of the uninsurable risk occurring (if it has not already occurred), the financial consequences for such company if such uninsurable risk did occur (or has occurred) and other mitigants against such consequences which may be available to such company,

then the Parties shall meet to discuss the means by which the risk should be managed or shared (including considering the issue of self-insurance by either Party).

22.3 Consequences

22.3.1 If the requirements of clause 22.2 (Risks Become Uninsurable) are satisfied, but the Parties cannot agree as to how to manage or share the risk, then this Agreement shall continue and on the occurrence of the risk (but only for as long as such risk remains Uninsurable) the Authority shall (at the Authority’s option) either pay to the LEP:

22.3.1.1 an amount equal to insurance proceeds that would have been payable had the relevant insurance continued to be available and this Agreement will continue; or 
22.3.1.2 an amount equal to the amount set out in clause 34.6 (Consequences of Termination - Force Majeure) whereupon this Agreement will terminate.

22.3.2 Where pursuant to clause 22.3.1, this Agreement continues then the ICT Service Charges shall be reduced in each Contract Year for which the relevant insurance is not maintained by an amount equal to the premium paid (or which would have been paid) by the LEP in respect of the relevant risk in the Contract Year prior to it becoming Uninsurable (Indexed).  Where the risk is Uninsurable for part of a Contract Year only the reduction in the ICT Service Charges shall be pro rated to the number of months for which the risk was Uninsurable.

22.3.3 Where pursuant to clause 22.3.1, this Agreement continues, the LEP shall approach the insurance market at least every four months to establish whether the risk remains Uninsurable.  As soon as the LEP is aware that the risk is no longer Uninsurable, the LEP shall take out and maintain or procure the taking out and maintenance of insurance (to be incepted as soon as is reasonably practicable) for such risk in accordance with this Agreement.

22.3.4 If pursuant to clause 22.3.1, the Authority elects to make payment to the LEP (such that the Agreement will terminate) (the Relevant Payment) the LEP shall have the option (exercisable within twenty (20) Business Days of the date of such election by the Authority) (the Option Period) to pay to the Authority on or before the end of the Option Period an amount equal to the insurance proceeds that would have been payable had the risk not become Uninsurable in which case this Agreement will continue (and the Relevant Payment will not be made by the Authority) and the LEP's payment shall be applied for the same purpose and in the same manner as insurance proceeds would have been applied had the relevant risk not become Uninsurable.

22.4 Increase in Insured Amounts

The limit of indemnity and the maximum deductibles for each of the Required Insurances shall be indexed, provided such limits of indemnity and maximum deductibles shall only be increased on each renewal date such that the limit that is indexed becomes equal to or exceeds the next whole insurable amount or deductible (as the case may be) available in the insurance market.

22.5 Unavailability of Terms or Conditions 

22.5.1 If, upon the renewal of any insurance which the LEP is required to maintain or to procure the maintenance of pursuant to this Agreement:

22.5.1.1 any Insurance Term is not available to the LEP in the worldwide insurance market with reputable insurers of good standing; and/or

22.5.1.2 the insurance premium payable for insurance incorporating such Insurance Term is such that the Insurance Term is not generally being incorporated in insurance procured in the worldwide insurance market with reputable insurers of good standing by contractors in the United Kingdom,

(other than, in each case, by reason of one or more actions or omissions of the LEP and/or any LEP Related Party) then clause 22.5.2 shall apply.

22.5.2 If it is agreed or determined that clause 22.5.1 applies then the Authority shall waive the LEP’s obligations in clause 21 (Insurance) and/or Schedule 8 (Insurance) in respect of that particular Insurance Term and the LEP shall not be considered in breach of its obligations regarding the maintenance of insurance pursuant to this Agreement as a result of the failure to maintain insurance incorporating such Insurance Term for so long as the relevant circumstances described in clause 22.5.1 continue to apply to such Insurance Term.

22.5.3 To the extent that the Parties agree (acting reasonably), or it is determined pursuant to the Dispute Resolution Procedure, that an alternative or replacement term and/or condition of insurance is available to the LEP in the worldwide insurance market with reputable insurers of good standing which if included in the relevant insurance policy would fully or partially address the LEP’s inability to maintain or procure the maintenance of insurance with the relevant Insurance Term, at a cost which ICT contractors in the UK are (at such time) generally prepared to pay, then the LEP shall maintain or procure the maintenance of insurance including such alternative or replacement term and/or condition.

22.5.4 Where the Authority has exercised the waiver pursuant to clause 22.5.2, it shall be entitled to deduct from the ICT Service Charges the Adjusted Amount, such amount being an amount equal to the amount paid for the particular Insurance Term in the preceding Contract Year (using a reasonable estimate of such amount where a precise figure is not available) less any annual amount paid or payable by the LEP to maintain and/or procure the maintenance of any (whether full or partial) alternative or replacement insurance in respect of such term or condition pursuant to clause 22.5.3.  

22.5.5 While clause 22.5.1 applies, the ICT Service Charges shall be reduced each Contract Year by the Adjusted Amount, indexed from the date that the particular Insurance Term is no longer available.

22.5.6 The LEP shall notify the Authority as soon as reasonably practicable and in any event within five days of becoming aware that clauses 22.5.1.1 and/or 22.5.1.2 are likely to apply (on expiry of the relevant insurance then in place) do apply in respect of an Insurance Term (irrespective of the reason for the same).  The LEP shall provide the Authority with such information as the Authority reasonably requests regarding the unavailability of the Insurance Term and the Parties shall meet to discuss the means by which such unavailability should be managed as soon as is reasonably practicable.

22.5.7 In the event that clauses 22.5.1.1 and/or 22.5.1.2 apply in respect of an Insurance Term (irrespective of the reasons for the same) the LEP shall approach the insurance market at least every four months to establish whether clauses 22.5.1.1 and/or 22.5.1.2 remain applicable to the Insurance Term.  As soon as the LEP is aware that clauses 22.5.1.1 and/or 22.5.1.2 has ceased to apply to the Insurance Term, the LEP shall take out and maintain or procure the taking out and maintenance of the insurance (to be incepted as soon as is reasonably practicable) incorporating such Insurance Term in accordance with this Agreement.

23 RELIEF EVENTS

23.1 Occurrence

If and to the extent that a Relief Event:

23.1.1 is the direct cause of a failure by the LEP to achieve a Services Commencement Date on or before the relevant Planned Services Commencement Date or (following the relevant Planned Services Commencement Date but before the relevant Longstop Date) is the direct cause of a delay in the achievement of the relevant Services Commencement Date; or

23.1.2 adversely affects the ability of the LEP to perform any of its obligations under this Agreement,

then the LEP shall be entitled to apply for relief from any rights of the Authority arising under clause 31 (Termination on LEP Default).

23.2 Relief

To obtain relief, the LEP must:

23.2.1 as soon as practicable, and in any event within twenty (20) Business Days after it becomes aware that the Relief Event has caused or is likely to cause delay and/or adversely affect the ability of the LEP to perform its other obligations give to the Authority a notice of its claim for relief from its obligations under this Agreement, including full details of the nature of the Relief Event, the date of occurrence and its likely duration;

23.2.2 within five (5) Business Days of receipt by the Authority of the notice referred to in clause 23.2.1 (Relief), give full details of the relief claimed; and

23.2.3 demonstrate to the reasonable satisfaction of the Authority that:

23.2.3.1 the LEP and its Sub-Contractors could not have avoided such occurrence or consequences by steps which they might reasonably be expected to have taken, without incurring material expenditure;

23.2.3.2 the Relief Event directly caused the delay in the achievement of a Services Commencement Date on or before the relevant Planned Services Commencement or (following the relevant Planned Services Commencement Date but before the Longstop Date) any delay in the achievement of the relevant Services Commencement Date and/or the need for relief from obligations;

23.2.3.3 the time lost and/or relief from the obligations under this Agreement claimed could not reasonably be expected to be mitigated or recovered by the LEP acting in accordance with Good Industry Practice, without incurring material expenditure; and

23.2.3.4 the LEP is using reasonable endeavours to perform its obligations under this Agreement.  

23.3 Consequences

In the event that the LEP has complied with its obligations under clause 23.2 (Relief), then:

23.3.1 the relevant Planned Services Commencement Date and/or (following the relevant Planned Services Commencement Date) the relevant Longstop Date shall be postponed by such time as shall be reasonable for such a Relief Event, taking into account the likely effect of delay:

23.3.2 the Authority shall not be entitled to exercise any right to terminate this Agreement under clause 31 (Termination on LEP Default) where that right arises solely as a result of the Relief Event and, subject to clause 23.4 (Deductions), shall give such other relief as has been requested by the LEP.

23.4 Deductions

Nothing in clause 23.3 (Consequences) shall affect any entitlement to make Deductions under Schedule 5 (Payment Mechanism) during the period in which the Relief Event is subsisting provided that any such Deductions shall be disregarded for the purposes of the Authority’s right to terminate this Agreement for a LEP Default.

23.5 Information

In the event that information required by clause 23.2 (Relief) is provided after the dates referred to in that clause, then the LEP shall not be entitled to any relief during the period for which the information is delayed.

23.6 Notice

The LEP shall notify the Authority if at any time it receives or becomes aware of any further information relating to the Relief Event, giving details of that information to the extent that such information is new or renders information previously submitted materially inaccurate or misleading.

23.7 Disputes

If the Parties cannot agree the extent of the relief required, or any extension to a Planned Services Commencement Date, or (following the relevant Planned Services Commencement Date) a Longstop Date or the Authority disagrees that a Relief Event has occurred or that the LEP is entitled relief from other obligations under this Agreement, the Parties shall resolve the matter in accordance with the Dispute Resolution Procedure.

24 TUPE AND EMPLOYEES

24.1 Relevant Transfers

The Authority and the LEP agree that the following events:

24.1.1 the Service Transfer Date; and

24.1.2 where the identity of a provider (including the Authority) of any service which constitutes or which will constitute one of the ICT Services is changed whether in anticipation of changes pursuant to this Agreement or not 

shall constitute a Relevant Transfer and that the contracts of employment (together with any collective agreement) of any Relevant Employees shall have effect (subject to Regulation 4(7) of TUPE) thereafter as if originally made between those employees and the new provider except insofar as such contracts relate to any benefits for old age, invalidity or survivors under any occupational pension scheme (save as required under sections 257 and 258 of the Pensions Act 2004).  On the occasion of a Relevant Transfer (save on expiry or termination of this Agreement) the LEP shall procure that the former and the new Sub-Contractor shall both comply with their obligations under TUPE.

The Authority shall comply with its obligations under TUPE in respect of each Relevant Transfer pursuant to this Agreement and the LEP shall comply and shall procure that each Sub-Contractor shall comply with its obligations (including without limitation the obligation under Regulation 13(4) of TUPE) in respect of each Relevant Transfer pursuant to this Agreement and each of the Authority and the LEP shall indemnify the other against any Direct Losses sustained as a result of any breach of this clause 24.1.2 by the Party in default.

24.2 Offer of Employment 

24.2.1 If TUPE does not apply to any person who is an Authority Existing Employee, the LEP shall offer to or shall procure the offer by the relevant Sub-Contractor to each and every such employee a new contract of employment commencing on the Service Transfer Date under which the terms and conditions including full continuity of employment shall not differ from those enjoyed immediately prior to the Service Transfer Date (except insofar as such terms and conditions relate to an occupational pension scheme) and the offer shall be in writing, shall be open to acceptance for a period of not less than ten (10) Business Days and shall be made:

24.2.1.1 if it is believed that TUPE will not apply to a person, not less than ten (10) Business Days before the Service Transfer Date; or

24.2.1.2 if it is believed that TUPE applies to a person but it is subsequently decided that TUPE does not so apply, as soon as is practicable and in any event no later than ten (10) Business Days after that decision is known to the LEP.

24.2.2 Where any such offer as referred to in clause 24.2.1 is accepted, the Authority shall indemnify and keep indemnified in full the LEP on the same terms and conditions as those set out in clauses 24.12.1, 24.12.2 and 24.12.3 of this Agreement as if there had been a Relevant Transfer in respect of each and every Authority Existing Employee who has accepted any such offer and the provisions of clauses 24.4 to 24.9 shall apply in the event of any resulting increase or decrease in the Remuneration Costs and Reorganisation Costs.

24.2.3 Where any such offer as referred to in clause 24.2.1 is accepted, the LEP shall act and shall procure that each relevant Sub-Contractor shall act in all respects as if TUPE had applied to each and every Authority Existing Employee who has accepted any such offer and shall comply with clause 25 (Pensions)
 of this Agreement in respect of each and every such employee who was immediately before the Service Transfer Date a Authority Existing Employee.

24.2.4 Where any such offer as referred to in clause 24.2.1 is not accepted and TUPE does not apply, the relevant Authority Existing Employee shall remain an employee of the Authority.

24.3 Emoluments and Outgoings 

24.3.1 The Authority shall be responsible for [or shall procure that any other employer of a Relevant Employee is responsible for
] all remuneration, benefits, entitlements and outgoings in respect of the [Relevant Employees/Transferring Employees
], including without limitation all wages, holiday pay, bonuses, commissions, payments of PAYE, national insurance contributions, pension contributions and otherwise, up to the Service Transfer Date. 

24.3.2 The LEP shall be responsible or shall procure that any relevant Sub-Contractor is responsible for all remuneration, benefits, entitlements and outgoings in respect of the Relevant Employees and any other person who is or will be employed or engaged by the LEP or any Sub-Contractor in connection with the provision of any of the ICT Services, including without limitation all wages, holiday pay, bonuses, commission, payment of PAYE, national insurance contributions, pension contributions and otherwise, from and including the Service Transfer Date.

24.4 Employment Costs

24.4.1 The Authority has supplied to the LEP the information, as at the Commencement Date, which is contained in Schedule 17 (the First Employee List) regarding the identity, number, age, sex, length of service, job title, grade and terms and conditions of employment of and other matters
 affecting each of those employees of the Authority and of any sub-contractor of the Authority who it is expected, if they remain in the employment of the Authority or of the sub-contractor of the Authority as the case may be until immediately before the Service Transfer Date, would be Relevant Employees but the Authority gives no warranty as to the accuracy or completeness of this information
.

24.4.2 The Authority shall supply to the LEP an update of the First Employee List at three (3) monthly intervals from the Commencement Date and an updated list ten (10) Business Days before the Service Transfer Date.  The Authority shall also supply to the LEP within five (5) Business Days after the Service Transfer Date information, which was correct as at that Service Transfer Date, in respect of the Relevant Employees on all the same matters as should be provided in the First Employee List.  This list is the Final Employee List [and where there is more than one Service Transfer Date the Final Employee List means each list so prepared in respect of each Service and at each Service Transfer Date].  The Authority gives and shall give no warranty as to the accuracy or completeness of any information contained in [any update of the First Employee List or in] the Final Employee List
.

24.4.3 Without prejudice to clauses 24.4.1, 24.4.2 and 24.5, the Authority shall or shall procure if it has the contractual or legal powers to do so and shall otherwise use all reasonable endeavours to procure that each relevant sub-contractor of the Authority shall:

24.4.3.1 provide the Employee Liability Information to the Contractor at such time or times as required by TUPE; and

24.4.3.2 update the Employee Liability Information to take account of any changes as required by TUPE.

The Authority gives and shall give no warranty as to the accuracy or completeness of the Employee Liability Information supplied by the Authority or any of its relevant sub-contractors.
24.4.4 The LEP has provided to the Authority, and the Authority has agreed, the details set out in Schedule 19 (Proposed Workforce Information) which shows, in respect of each of the ICT Services, the following information:

24.4.4.1 the workforce which the LEP proposes to establish to provide the ICT Services (the Proposed Workforce) classified by reference to grade, job description, hours worked, shift patterns, pay scales, rates of pay, terms and conditions and pension arrangements
 
; 

24.4.4.2 the monthly costs of employing the Relevant Employees who are expected to be engaged in the provision of the ICT Services. These costs (the Remuneration Costs) have been calculated on the basis of (amongst other things) the information contained in the First Employee List
; and

24.4.4.3 the costs, including any lump sum payments, which have been agreed between the Parties for the purposes of any reorganisation which may be required to establish the Proposed Workforce or a workforce which is as close as reasonably practicable to the Proposed Workforce [(including but not limited to costs associated with dismissal by reason of redundancy or capability and costs of recruitment)]. These costs (the Reorganisation Costs) have been calculated by the LEP and the Sub-Contractors on the basis of (amongst other things) the information contained in the First Employee List
.

24.5 If at any time (including after the submission of the Final Employee List) the Remuneration Costs and/or the Reorganisation Costs require to be adjusted on account of any differences between the information contained in the First Employee List and that contained in the Final Employee List, or on account of any inaccuracies in or omissions from the information contained in the First Employee List or the Final Employee List then (subject to clauses 24.6, 24.7 and 24.8) there shall be a corresponding adjustment to the ICT Service Charges to compensate for any such difference 
.

24.6 If the circumstances described in clause 24.5 arise:

24.6.1 in circumstances where there are more Relevant Employees than shown on the Final Employee List then the Parties shall discuss the implications for the provision of ICT Services; and

24.6.2 the LEP and the relevant Sub-Contractor shall take all reasonable steps to mitigate any additional costs and any adjustment to the ICT Service Charges shall be calculated as if they had done so.

24.7 In calculating any adjustment to be made to the ICT Service Charges pursuant to clause 24.5: 

24.7.1 no account shall be taken of a decrease in the Remuneration Costs or Reorganisation Costs to the extent that it arises from a reduction in the number of Relevant Employees or their whole time equivalent such that there are, immediately after the Service Transfer Date, fewer suitably qualified persons available than are required in order to establish the Proposed Workforce
;

24.7.2 to avoid double counting, no account shall be taken of any change to the Remuneration Costs or the Reorganisation Costs to the extent that the LEP has been or will be compensated as a result of any indexation of the ICT Service Charges under this Agreement;

24.7.3 any changes in costs which fall to be dealt with under clause 24.5 and which arise from a Change in Law shall be dealt with in accordance with the provisions of clause 24.5 and shall not be taken into account for the purposes of clause 14 (Change in Law);

24.7.4 no downwards adjustments under clause 24.5 shall be made in respect of overpayments made by the LEP or a Sub-Contractor to Relevant Employees which arise from reliance on the Final Employee List to the extent that the LEP or the Sub-Contractor is unable to correct overpayments in respect of continuing employment having taken reasonable steps to do so 
;

24.7.5 if there are underpayments by the LEP or a Sub-Contractor to Relevant Employees, whether claimed or established as unlawful deductions from wages or as a breach of contract, which arise from reliance on the Final Employee List, there shall be an immediate increase to the ICT Service Charges in respect of all such liabilities of the LEP or the Sub-Contractor for all such underpayments which are retrospective (save that any such liabilities which relate to the period prior to the Service Transfer Date shall be dealt with in accordance with clauses 24.3.1 or 24.12.1 to 24.12.3) and an appropriate increase in respect of such liabilities of the LEP which represent ongoing costs; and

24.7.6 in order to prevent duplication, no adjustment shall be made under this clause 24.7 if any indemnity given by the Authority under any other provision of this Agreement would apply.

24.8 Either Party may propose an adjustment to the ICT Service Charges pursuant to clause 24.5 by giving not less than [ten (10)] Business Days notice to the other Party.  Each Party will provide or procure the provision to the other, on an open book basis, access to any information or data which the other Party reasonably requires for the purpose of calculating or confirming the calculation of any adjustment pursuant to clause 24.5.

24.9 In relation to all matters described in clauses 24.6 and 24.7 the LEP and the Authority shall, and the LEP shall procure that the relevant Sub-Contractor shall, co-operate with the other or others and take all reasonable steps to mitigate any costs and expenses and any adverse effect on industrial or employee relations.

24.10 The Authority and the LEP shall, and the LEP shall procure that each and every Sub-Contractor shall take all reasonable steps, including co-operation with reasonable requests for information, to ensure that each and every Relevant Transfer pursuant to this Agreement takes place smoothly with the least possible disruption to the activities of the Authority (including the ICT Services) and to the employees who transfer.

24.11 Union Recognition

24.11.1 The Authority shall and shall procure if it has the contractual or legal powers to do so and shall otherwise use all reasonable endeavours to procure that every relevant sub-contractor of the Authority shall supply to the LEP no later than five (5) Business Days prior to the Service Transfer Date true copies of its union recognition agreement(s) and the LEP shall and shall procure that each and every Sub-Contractor shall in accordance with TUPE recognise the trade unions representing Relevant Employees (as relevant to each Sub-Contractor) after the transfer to the same extent as they were recognised by the Authority or the relevant sub contractor before the Service Transfer Date. 

24.11.2 The LEP shall procure that, on each occasion on which the identity of a Sub-Contractor changes pursuant to this Agreement, in the event that there is a Relevant Transfer, the new Sub-Contractor shall in accordance with TUPE recognise the trade unions representing the employees whose contracts of employment transfer to the new Sub-Contractor to the same extent as they were recognised before the change of identity of the Sub-Contractor in respect of the provision of the ICT Services at the Authority’s premises.

24.12 Indemnities

24.12.1 The Authority shall indemnify and keep indemnified in full the LEP (for itself and for the benefit of each relevant Sub-Contractor) against all Direct Losses incurred by the LEP or any relevant Sub-Contractor in connection with or as a result of:

24.12.1.1 a breach by the Authority of its obligations under clause 24.3.1; [and]
24.12.1.2 [subject to clause 24.12.1.3
] any claim or demand by (i) any Transferring Employee or by (ii) any trade union or staff association or employee representative in respect of all or any of the Transferring Employees, in either cases that arises out of the employment of any such Transferring Employee provided that this arises from any act, fault or omission of the Authority in relation to any such employee prior to the date of the Relevant Transfer including any act, fault or omission that leads to an Equal Pay Ruling[; and
24.12.1.3 where the costs of an Equal Pau Ruling are to be borne by the Authority pursuant to the provisions of clauses 24.12.1.2 0r 24.14.9 in respect of all future payments to the Transferring Employees and/or New Employees following the Decision Date then the ICT Service Charges shall immediately be adjusted in respect of all such future payments to the Transferring Employees and/or New Employees by adding the costs of such Equal Pay Ruling to the ICT Service Charges as are appropriate on an ongoing basis.  For the avoidance of doubt, in respect of all payments relating to the period prior to the Decision Date the Authority shall indemnify and keep indemnified in full the LEP (for itself and for the benefit of each relevant Sub-Contractor) against all Direct Losses incurred by the LEP or any relevant Sub-Contractor as a result of or in connection with the Equal Pay Ruling
].     
24.12.2 Where any liability in relation to any Transferring Employee, in respect of his or her employment by the Authority or its termination which transfers in whole or part in accordance with TUPE and/or the Directive arises partly as a result of any act or omission occurring on or before the Service Transfer Date and partly as a result of any act or omission occurring after the Service Transfer Date, the Authority shall indemnify and keep indemnified in full the LEP or the relevant Sub-Contractor against only such part of the Direct Losses sustained by the LEP or any Sub-Contractor in consequence of the liability as is reasonably attributable to the act or omission occurring before the Service Transfer Date.

24.12.3 The indemnities contained in clause 24.12.1 shall apply as if references in those clauses to any Transferring Employee also included a reference to any Relevant Employee and references to any act, fault or omission of the Authority also included a reference to the relevant Third Party Contractor employer of the Relevant Employee prior to the Service Transfer Date to the extent that the Authority recovers any sum in respect of the subject matter of those indemnities from such Third Party Contractor under any indemnity or other legal entitlement it has against such Third Party Contractor.  The Authority shall use all reasonable endeavours to recover any such sums under any such entitlement as in mentioned in this clause 24.12.3.

24.12.4 The LEP shall indemnify and keep indemnified in full the Authority, and at the Authority’s request each and every service provider who shall provide any service equivalent to any of the ICT Services immediately after expiry or earlier termination of this Agreement (Future Service Provider) against:

24.12.4.1 all Direct Losses incurred by the Authority or any Future Service Provider in connection with or as a result of any claim or demand against the Authority or any Future Service Provider by (i) any person who is or has been employed or engaged by the LEP or any Sub-Contractor in connection with the provision of any of the ICT Services or (ii) any trade union or staff association or employee representative in respect of any such person, in either case where such claim arises as a result of any act, fault or omission of the LEP and/or any Sub-Contractor after the Service Transfer Date; 

24.12.4.2 all Direct Losses incurred by the Authority or any Future Service Provider in connection with or as a result of a breach by the LEP of its obligations under clause 24.3.2; and 

.

24.12.4.3 all Direct Losses incurred by the Authority or any Future Service Provider in connection with or as a result of any claim by any Relevant Employee, trade union or staff association or employee representative (whether or not recognised by the LEP and/or the relevant Sub-Contractor in respect of all or any of the Relevant Employees) arising from or connected with any failure by the LEP and/or any Sub-Contractor to comply with any legal obligation to such trade union, staff association or other employee representative whether under Regulation 13 of TUPE, under the Directive or otherwise and, whether any such claim arises or has its origin before or after the date of the Service Transfer Date.

24.12.5 The LEP shall indemnify and keep indemnified in full the Authority, against all Direct Losses incurred by the Authority in connection with or as a result of:

24.12.5.1 any claim by any Relevant Employee that any proposed or actual substantial change by the LEP or any Sub-Contractor to the Relevant Employees' working conditions or any proposed measures of the LEP or the relevant Sub-Contractor are to that employee’s detriment whether such claim arises before or after the Service Transfer Date; and 

24.12.5.2 any claim arising out of any misrepresentation or mis-statement whether negligent or otherwise made by the LEP or Sub-Contractor to the Relevant Employees or their representatives whether before on or after the Service Transfer Date and whether liability for any such claim arises before on or after the Service Transfer Date.

24.12.6 The indemnities in clauses 24.12.4.3 and 24.12.5 shall not apply in respect of any sum for which the Authority is to indemnify the LEP or a relevant Sub-Contractor pursuant to clause 24.12.1 or as a result of any adjustment to the ICT Service Charge in accordance with clause 24.5 or to the extent that the claim arises from a wrongful act or omission of the Authority or any Future Service Provider.

24.12.7 Clause 15.5 (Conduct and Mitigation of Claims) of this Agreement shall apply where any claim is made in respect of the indemnities given under this clause 24.12.

24.13 Provision of Details and Indemnity

The LEP shall as soon as reasonably practicable and in any event within five (5) Business Days following a written request by the Authority provide to the Authority details of any measures which the LEP or any Sub-Contractor envisages it or they will take in relation to any employees who are or who will be the subject of a Relevant Transfer, and if there are no measures, confirmation of that fact, and shall indemnify the Authority against all Direct Losses resulting from any failure by the LEP to comply with this obligation.

24.14 Compliance with Code Obligations
 

24.14.1 The Authority and the LEP shall have regard to the Code in interpreting and applying the Code Obligations.

24.14.2 Subject to clause 24.14.4, the LEP shall procure that any New Employees shall be employed on terms and conditions of employment which are overall fair and reasonable and no less favourable than those of the Transferring Employees engaged in the provision of the ICT Services who are working alongside and holding the same or a similar position to that of the New Employees.

24.14.3 The LEP shall procure that any relevant Sub-Contractor shall consult with the recognised trade unions and where there is no recognised trade union any other employee representative body on the terms to be offered to the New Employees pursuant to clause 24.14.2.

24.14.4 In addition to its obligations under clause 24.14.2, the LEP shall procure that the New Employees are offered either:

24.14.4.1 membership of the LGPS where the employer has Admission Body status within the LGPS and makes the requisite contribution; or

24.14.4.2 membership of a good quality employer pension scheme, being either:
24.14.4.2.1 a contracted-out final salary based defined benefit scheme; or

24.14.4.2.2 a defined contribution scheme under which the employer must match employee contributions up to six percent (6%); or

24.14.4.3 a stakeholder pension scheme, under which the employer matches employee contributions up to at least six percent (6%). 

24.14.5 During the term of this Agreement, the LEP shall on request by the Authority provide or procure that the Authority is provided with such accurate and complete information [as reasonably requested by the Authority] as soon as reasonably practicable, including the terms and conditions of employment of the Transferring Employees and the New Employees, where this is required to monitor the LEP’s compliance with its Code Obligations.

24.14.6 The LEP shall and shall procure that any relevant Sub-Contractor shall support any central Government sponsored review and monitoring programme on the impact of the Code and on request by the Authority provide the Authority with such accurate and complete information [as reasonably requested by the Authority] as soon as reasonably practicable in order to assist the Authority in doing this. 

24.14.7 The Authority and the LEP shall in the first instance seek to resolve by discussions between them any complaints from any employee or any recognised trade union in relation to compliance by the LEP and any Sub-Contractor of its Code Obligations.

24.14.8 Where it appears to the Authority or the LEP that it is not possible to resolve the matter by continuing discussions between them pursuant to clause 24.14.7 or where an employee of the LEP or any recognised trade union writes to the Authority to confirm that it has been unable to resolve its complaint directly with the LEP or any Sub-Contractor in relation to the LEP’s Code Obligations:

24.14.8.1 the Authority shall first write to the LEP to seek an explanation for the alleged failure by the LEP to comply with its Code Obligations.  The LEP shall or shall procure that the relevant Sub-Contractor provide such an explanation in writing within five (5) Business Days of receipt of the request from the Authority;

24.14.8.2 if the response provided by the LEP or any Sub-Contractor satisfies the Authority that the Code Obligations have been met, then the Authority shall inform the complainant of this and the matter will be deemed to have been concluded;

24.14.8.3 in the event that the Authority is not satisfied with the response provided by the LEP or any Sub-Contractor the Authority shall write to the LEP within five (5) Business Days to require the LEP to take immediate action to resolve this dispute; and

24.14.8.4 if, following such a request by the Authority the LEP still appears to the Authority not to be complying with its Code Obligations, the matter shall be dealt with in accordance with the Code Dispute Resolution Procedure. 

24.14.9 [The Authority shall indemnify and keep indemnified in full the LEP (for itself and for the benefit of each relevant Sub-Contractor) against all Direct Losses incurred by the LEP or any relevant Sub-Contractor in respect of the costs relating to the terms and conditions of employment of the New Employees pursuant to compliance with the Code Obligations under this clause 24.14 as a result of an Equal Pay Ruling.
]

OR

[The Authority shall pursuant to clause 24.12.1.3 be responsible for any Direct Losses relating to the terms and conditions of employment of the New Employees pursuant to compliance with the Code Obligations under this clause 24.14 as a result of any Equal Pay Ruling.
]
24.15 Retendering

24.15.1 The LEP shall (and shall procure that any Sub-Contractor shall) within the period of twelve (12) months immediately preceding the expiry of this Agreement or following the service of a notice of termination under any of clauses 29 to 35 (inclusive) or as a consequence of the Authority's notifying the LEP of its intention to retender this Agreement:

24.15.1.1 on receiving a written request from the Authority provide in respect of any person engaged or employed by the LEP or any Sub-Contractor in the provision of the ICT Services (the Assigned Employees) full and accurate details regarding the identity, number, age, sex, length of service, job title, grade and terms and conditions of employment of and other matters
 affecting each of those Assigned Employees who it is expected, if they remain in the employment of the LEP or of any Sub-Contractor as the case may be until immediately before the Termination Date, would be Returning Employees (the Retendering Information);

24.15.1.2 provide the Retendering Information promptly and at no cost to the Authority; 

24.15.1.3 notify the Authority forthwith in writing of any material changes to the Retendering Information promptly as and when such changes arise;

24.15.1.4 be precluded from making any material increase or decrease in the numbers of Assigned Employees other than in the ordinary course of business and with the Authority’s prior written consent (such consent not to be unreasonably withheld or delayed);

24.15.1.5 be precluded from making any increase in the remuneration or other change in the terms and conditions of the Assigned Employees other than in the ordinary course of business and with the Authority’s prior written consent (such consent not to be unreasonably withheld or delayed); and

24.15.1.6 be precluded from transferring any of the Assigned Employees to another part of its business or moving other employees from elsewhere in its or their business who have not previously been employed or engaged in providing the ICT Services to provide the ICT Services save with the Authority’s prior written consent (such consent not to be unreasonably withheld or delayed).

24.15.2 The LEP shall indemnify and shall keep indemnified in full the Authority and at the Authority’s request any Future Service Provider against all Direct Losses arising from any claim by any Party as a result of the LEP or Sub-Contractor failing to provide or promptly to provide the Authority and/or any Future Service Provider where requested by the Authority with any Retendering Information and/or Employee Liability Information or to provide full Retendering Information and/or Employee Liability Information or as a result of any material inaccuracy in or omission from the Retendering Information and/or any Employee Liability Information provided that this indemnity shall not apply to the extent that such information was originally provided to the LEP by the Authority and was materially inaccurate or incomplete when originally provided.

24.16 Termination of Agreement

24.16.1 On the expiry or earlier termination of this Agreement, the Authority and the LEP agree that it is their intention that TUPE shall apply in respect of the provision thereafter of any service equivalent to an ICT Service but the position shall be determined in accordance with the law at the date of expiry or termination as the case may be and this clause is without prejudice to such determination.

24.16.2 For the purposes of this clause 24.16 Returning Employees shall mean those employees wholly or mainly engaged in the provision of the ICT Services as the case may be as immediately before the expiry or termination of this Agreement whose employment transfers to the Authority or a Future Service Provider pursuant to TUPE. Upon expiry or earlier termination of this Agreement for whatever reason (such date being termed the Return Date), the provisions of this clause 24.16 will apply:
24.16.2.1 the LEP shall or shall procure that all wages, salaries and other benefits of the Returning Employees and other employees or former employees of the LEP or the Sub-Contractors (who had been engaged in the provision of the ICT Services) and all PAYE tax deductions and national insurance contributions relating thereto in respect of the employment of the Returning Employees and such other employees or former employees of the LEP or Sub-Contractors up to the Return Date are satisfied;
24.16.2.2 the Authority shall ensure (or shall procure that) all wages, salaries and other benefits of the Returning Employees (who had been engaged in the provision of the ICT Services) and all PAYE tax deductions and national insurance contributions relating thereto in respect of the employment of the Returning Employees on and after the Return Date are satisfied;

24.16.2.3 without prejudice to clause 24.16.2.1, the LEP shall:

24.16.2.3.1 remain (and procure that Sub-Contractors shall remain) (as relevant) responsible for all the LEP's or Sub-Contractor's employees (other than the Returning Employees) on or after the time of expiry or termination of this Agreement and shall indemnify the Authority and any Future Service Provider against all Direct Losses incurred by the Authority or any Future Service Provider resulting from any claim whatsoever whether arising before on or after the Return Date by or on behalf of any of the LEP's or Sub-Contractors' employees who do not constitute the Returning Employees; and
24.16.2.3.2 in respect of those employees who constitute Returning Employees the LEP shall indemnify the Authority and any Future Service Provider against all Direct Losses incurred by the Authority or any Future Service Provider resulting from any claim whatsoever by or on behalf of any of the Returning Employees in respect of the period after the Relevant Transfer Date but before the Return Date (whether any such claim, attributable to the period up to and on the Return Date, arises before, on or after the Return Date) where such claim arises out of any act, fault or omission of the LEP and/or any Sub-Contractor including but not limited to any failure by the LEP or any Sub-Contractor to comply with its or their obligations under Regulation 13 of TUPE and/or Article 6 of the Directive as if such legislation applied, even if it does not in fact apply save to the extent that any such failure to comply arises as a result of an act or omission of the Authority or any Future Service Provider; and.

24.16.3 The Authority shall be entitled to assign the benefit of the indemnities set out in clause 24.16.2 is indemnity to any Future Service Provider.

24.16.4 The Authority shall indemnify the LEP (for itself and for the benefit of each relevant Sub-Contractor) in respect of those employees who constitute Returning Employees against all Direct Losses incurred by the LEP or any relevant Sub-Contractor in connection with or as a result of any failure by the Authority or any Future Service Provider to comply with its or their obligations under Regulation 13 of TUPE and/or Article 6 of the Directive as if such legislation applied, even if it does not in fact so apply save to the extent that any such failure arises as a result of any act or omission of the LEP or any relevant Sub-Contractor.

24.17 Offer of Employment on Expiry or Termination

24.17.1 If TUPE does not apply on the expiry or earlier termination of this Agreement, the Authority shall procure that each Future Service Provider (including the Authority) shall offer employment to the persons employed by the LEP or a Sub-Contractor in the provision of the ICT Services immediately before the Return Date. 

24.17.2 If an offer of employment is made in accordance with clause 24.17.1, the employment shall be on the same terms and conditions (except for entitlement to membership of an occupational pension scheme, which shall be dealt with in accordance with clause 25 (Pensions)) as applied immediately before the expiry or earlier termination of this Agreement including full continuity of employment, except that the Authority or Future Service Provider may at its absolute discretion not offer such terms and conditions if there has been any change to the terms and conditions of the persons concerned in breach of clause 24.15.

24.17.3 Where any such offer as referred to in clause 24.17.1 is accepted, the LEP shall indemnify and keep indemnified in full the Authority and/or any Future Service Provider on the same terms and conditions as those set out in clause 24.12 of this Agreement as if there had been a Relevant Transfer in respect of each and every employee who has accepted any such offer and for the purposes of this clause 24 each and every such employee shall be treated as if they were a Returning Employee.

24.17.4 Where any such offer as referred to in clause 24.17.1 is not accepted and TUPE does not apply, the employee shall remain an employee of the LEP or Sub-Contractor as appropriate. 

24.18 Sub-Contractors

In the event that the LEP enters into any Sub-Contract in connection with this Agreement, it shall impose obligations on its Sub-Contractors in the same terms as those imposed on it pursuant to this clause 24 and to clauses 25 (Pensions) and 26 (Employees – General) and shall procure that the Sub-Contractor complies with such terms. The LEP shall indemnify and keep the Authority indemnified in full against all Direct Losses, incurred or by the Authority or any Future Service Provider as a result of or in connection with any failure on the part of the LEP to comply with this clause and/or the Sub-Contractor's failure to comply with such terms.

25 PENSIONS

25.1 LEP to become an Admission Body
  

Where the LEP or a Sub-Contractor employs any Eligible Employees from a Relevant Transfer Date and wishes to offer those Eligible Employees membership of the LGPS, the LEP shall procure that it and/or each relevant Sub-Contractor shall become an Admission Body. The LEP shall before the Relevant Transfer Date execute and procure that each relevant Sub-Contractor executes a Partner Admission Agreement which will have effect from and including the Relevant Transfer Date.  

25.2 Partner Admission Agreement

The Authority shall before the Relevant Transfer Date execute each of the Partner Admission Agreements referred to in clause 25.1 (LEP to become an Admission Body) [and shall use reasonable endeavours to ensure that the Administering Authority executes each such Partner Admission Agreement before the Relevant Transfer Date] 

.

25.3 Indemnity for a Breach of the Partner Admission Agreement

Without prejudice to the generality of this clause 25, the LEP hereby indemnifies the Authority and/or any Future Service Provider and, in each case, their sub-contractors on demand from and against all Direct Losses suffered or incurred by it or them which arise from any breach by the LEP or any Sub-Contractor of the terms of the Partner Admission Agreement to the extent that such liability arises before or as a result of the termination or expiry of this Agreement (howsoever caused).

25.4 Indemnity or Bond

Without prejudice to the generality of the requirements of this clause, the LEP shall procure that it and each relevant Sub-Contractor shall as soon as reasonably practicable obtain any indemnity or bond required in accordance with the Partner Admission Agreements. 

25.5 Right of Set Off

The Authority shall have a right to set off against any payments due to the LEP under this Agreement an amount equal to any overdue employer and employee contributions and other payments (and interest payable under the LGPS Regulations) due from the LEP or from any relevant Sub-Contractor (as applicable) under the Partner Admission Agreement. 

25.6 LEP Ceases to be an Admission Body

If the LEP or any Sub-Contractor employs any Eligible Employees from a Relevant Transfer Date and:

25.6.1 the LEP or any relevant Sub-Contractor does not wish to offer those Eligible Employees membership of the LGPS; or 

25.6.2 the Authority the LEP or any relevant Sub-Contractor are all of the opinion that it is not possible to operate the provisions of clauses 25.1 (LEP to become an Admission Body) to 25.5 (Right of Set Off) inclusive; or 

25.6.3 if for any reason after the Relevant Transfer Date the LEP or any relevant Sub-Contractor ceases to be an Admission Body other than on the date of termination or expiry of this Agreement or because it ceases to employ any Eligible Employees,

then the provisions of clauses 25.1 (LEP to become an Admission Body) to 25.6 (Right of Set Off) inclusive shall not apply (without prejudice to any rights of the Authority under those clauses) and the provisions of clause 25.7 (LEP Scheme) shall apply.

25.7 LEP Scheme

Where this clause 25.7 applies pursuant to clause 25.6, the following shall apply:

25.7.1 the LEP shall or shall procure that any relevant Sub-Contractor shall not later than the Relevant Transfer Date or the Cessation Date (as the case may be) nominate to the Authority in writing the occupational pension scheme or schemes which it proposes shall be the LEP Scheme for the purposes of this Agreement.  Such pension scheme or schemes must be:

25.7.1.1 established within three (3) months of the Relevant Transfer Date or Cessation Date (as the case may be) and maintained until any payment to be made under Schedule 21 (Bulk Transfer Terms) is made;

25.7.1.2 reasonably acceptable to the Authority (such acceptance not to be unreasonably withheld or delayed);

25.7.1.3 a registered pension scheme for the purposes of Part 4 of the Finance Act 2004; and

25.7.1.4 certified by the Government Actuary's Department or an actuary nominated by the Authority in accordance with relevant guidance produced by the Government Actuary's Department as providing benefits which are the same as, broadly comparable to or better than those provided by the LGPS
.   [However, in the case of Eligible Employees who are Transferring Original Employees and who are being offered membership of the LEP Scheme with effect from the Relevant Transfer Date, the LEP Scheme must be certified as providing benefits which are the same as, broadly comparable to or better than provided under their pension scheme immediately before the Relevant Transfer Date (where this scheme was not the LGPS);

the LEP undertakes to the Authority (for the benefit of the Authority itself and for the Authority as agent and trustee for the benefit of the Eligible Employees) that it shall and shall procure that any relevant Sub-Contractor shall procure that: 

25.7.1.5 the Eligible Employees shall by three (3) months before the Relevant Transfer Date or the Cessation Date (as the case may be) be offered membership of the LEP Scheme with effect from and including the Relevant Transfer Date or Cessation Date (as the case may be);

25.7.1.6 the LEP Scheme shall provide benefits in respect of the Eligible Employees' periods of service on and after the Relevant Transfer Date or Cessation Date (as the case may be) which the Government Actuary’s Department or an actuary nominated by the Authority in accordance with relevant guidance produced by the Government Actuary's Department shall certify to be the same as,  broadly comparable to or better than the benefits which the Eligible Employees were entitled to under the LGPS at the Relevant Transfer Date (or Cessation Date as the case may be).  [In the case of Eligible Employees who are Transferring Original Employees, the benefits provided from the Relevant Transfer Date must be the same as, broadly comparable to or better than the benefits provided by their pension scheme immediately before the Relevant Transfer Date (where this scheme was not the LGPS)];

25.7.1.7 if the LEP Scheme is terminated, a replacement pension scheme shall be provided with immediate effect for those Eligible Employees who are still employed by the LEP or relevant Sub-Contractor. The replacement scheme must comply with this clause 25.7 (LEP Scheme) as if it were the LEP Scheme;

25.7.1.8 before the Relevant Transfer Date or Cessation Date (as the case may be) the trustees of the LEP Scheme shall undertake by deed to the Authority and to the Administering Authority that they shall co-operate with the provisions of clauses 25.7 (LEP Scheme), 25.8 (Undertaking from the LEP and Schedule 21 (Bulk Transfer Terms) to the extent applicable to them; and

25.7.1.9 where the LEP Scheme has not been established at the Relevant Transfer Date or Cessation Date (as the case may be), the Eligible Employees shall be provided with benefits in respect of death-in-service which are no less favourable than the death-in-service benefits provided by the LGPS immediately before the Relevant Transfer Date or Cessation Date (as the case my be). Such benefits will continue to be provided until death-in-service benefits are provided by the LEP Scheme; and
25.7.2 Schedule 21 (Bulk Transfer Terms) shall apply in relation to the terms for bulk transfers from the LGPS to the LEP's Scheme following the Relevant Transfer Date and any subsequent bulk transfers on termination or expiry of this Agreement.  

25.8 Undertaking from the LEP

The LEP undertakes to the Authority (for the benefit of the Authority itself and for the Authority as agent and trustee for the benefit of the Eligible Employees) that:

25.8.1 all information which the Authority or the Administering Authority or their respective professional advisers may reasonably request from the LEP or any relevant Sub-Contractor for the administration of the LGPS or concerning any other matters raised in clauses 25.7 (LEP Scheme) and 25.8 or Schedule 21 (Bulk Transfer Terms) shall be supplied to them as expeditiously as possible;

25.8.2 it shall not and shall procure that any relevant Sub-Contractors shall not, without the consent in writing of the Authority (which shall only be given subject to the payment by the LEP or the relevant Sub-Contractor of such reasonable costs as the Authority or the Administering Authority may require) consent to instigate, encourage or assist any event which could impose on the LGPS or on the Authority a cost in respect of any Eligible Employee greater than the cost which would have been payable in respect of that Eligible Employee had that consent, instigation, encouragement or assistance not been given;

25.8.3 until the Relevant Transfer Date, it shall not and shall procure that any relevant Sub-Contractor shall not issue any announcements (whether in writing or not) to the Eligible Employees concerning the matters stated in clauses 25.1 (LEP to become an Admission Body) to 25.6 (LEP ceases to be an Admission Body) inclusive, without the consent in writing of the Authority and the Administering Authority (not to be unreasonably withheld or delayed by the Authority);  

25.8.4 it shall not and shall procure that any relevant Sub-Contractor shall not take or omit to take any action which would materially affect the benefits under the LGPS or the LEP Scheme of any Eligible Employees who are or will be employed wholly or partially in connection with the ICT Services without the prior written agreement of the Authority (not to be unreasonably withheld or delayed) provided that the LEP and/or such Sub-Contractor will be so entitled without the requirement of consent to give effect to any pre existing contractual obligations to any Eligible Employees; and

25.8.5 it shall and shall procure that any relevant Sub-Contractor shall offer any of its Eligible Employees who cease to be engaged in the provision of the ICT Services and thereby cease to be eligible for membership of the LGPS membership of the LEP Scheme as soon as reasonably practicable after ceasing to be so engaged [unless such an Eligible Employee has voluntarily agreed to the loss of his LGPS membership as part of the change
].

25.9 [Discretionary Benefits

25.9.1 Where the LEP or a Sub-Contractor is an Admission Body, the LEP shall and/or shall procure that any relevant Sub-Contractor shall award benefits (where permitted) to the Eligible Employees under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Authority; and

25.9.2 Where the award of benefits in clause 25.9.1 is not permitted under the Compensation Regulations and/or the LGPS or the LEP and/or Sub-Contractor is not an Admission Body, the LEP shall and/or shall procure that any Sub-Contractor shall award benefits to the Eligible Employees which are identical to the benefits the Eligible Employees would have received under the Compensation Regulations and/or the LGPS in circumstances where the Eligible Employees would have received such benefits had they still been employed by the Authority.

25.9.3 Under clause 25.9.1 and 25.9.2, where such benefits are of a discretionary nature, they shall be awarded on the basis of the Authority’s written policy in relation to such benefits at the time of the Relevant Transfer Date (which the Authority shall provide upon request). Where the payment of such benefits is not, for whatever reason, possible, the LEP shall and/or shall procure that any relevant Sub-Contractor shall compensate the Eligible Employees in a manner which is broadly comparable or equivalent in cash terms.] 

25.10 Claims from Eligible Employees or Trade Unions

The LEP hereby indemnifies the Authority and/or any Future Service Provider and, in each case, their sub-contractors from and against all Direct Losses suffered or incurred by it or them which arise from claims by Eligible Employees of the LEP and/or of any Sub-Contractor or by any trade unions, elected employee representatives or staff associations in respect of all or any such Eligible Employees which losses:

25.10.1 relate to pension rights in respect of periods of employment on and after the Relevant Transfer Date until the date of termination or expiry of this Agreement; or

25.10.2 arise out of the failure of the LEP and/or any relevant Sub-Contractor to comply with the provisions of this clause 25 before the date of termination or expiry of this Agreement.

25.11 [Liability for Costs

The costs of the Authority necessarily and reasonably incurred in connection with the Partner Admission Agreement and/or of obtaining the necessary certification of comparability in accordance with clause 25.7.1.4 (LEP Scheme) shall be borne by the LEP.]

25.12 Transfer to another Employer

Save on expiry or termination of this Agreement, if the employment of any Eligible Employee transfers to another employer (by way of a transfer under TUPE), the LEP shall and shall procure that any relevant Sub-Contractor shall:

25.12.1 consult with and inform those Eligible Employees of the pension provisions relating to that transfer; and

25.12.2 procure that the employer to which the Eligible Employees are transferred (the New Employer) complies with the provisions of this clause 25 provided that references to the "Sub-Contractor" will become references to the New Employer; references to "Relevant Transfer Date" will become references to the date of the transfer to the New Employer and references to "Eligible Employees" will become references to the Eligible Employees so transferred to the New Employer.

25.13 Pension Issues on Expiry or Termination

The LEP shall and shall procure that any relevant Sub-Contractor shall:

25.13.1 maintain such documents and information as will be reasonably required to manage the pension aspects of any onward transfer of any person engaged or employed by the LEP or any Sub-Contractor in the provision of the ICT Services on the expiry or termination of this Agreement (including without limitation identification of the Eligible Employees);

25.13.2 promptly provide to the Authority such documents and information mentioned in clause 25.13.1 which the Authority may reasonably request in advance of the expiry or termination of this Agreement; and

25.13.3 fully co-operate (and procure that the trustees of the LEP's Scheme shall fully co-operate) with the reasonable requests of the Authority relating to any administrative tasks necessary to deal with the pension aspects of any onward transfer of any person engaged or employed by the LEP or any Sub-Contractor in the provision of the ICT Services on the expiry or termination of this Agreement.

25.14 [Transferring Original Employees

Where there are Transferring Original Employees who are not Eligible Employees but who are active members of or have the right to acquire benefits under an occupational pension scheme provided by their existing employer on a Relevant Transfer Date, the LEP shall and shall procure that any relevant Sub-Contractor shall provide pension benefits in respect of those Transferring Original Employees’ periods of service on and after the Relevant Transfer Date which the Government Actuary’s Department or an actuary nominated by the Authority shall certify to be the same as, broadly comparable to or better than the benefits provided by the Transferring Original Employees’ existing pension scheme immediately before the Relevant Transfer Date. 
]
26 EMPLOYEES – GENERAL

26.1 Criminal Records Bureau

26.1.1 The LEP shall procure that in respect of all potential staff or persons performing any of the ICT Services [(other than Relevant Employees/Transferring Employees 
)] (each a Named Employee) before a Named Employee begins to attend the Sites to perform any of the ICT Services:

26.1.1.1 each Named Employee is questioned as to whether he or she has any Convictions; 

26.1.1.2 the results are obtained of a check of the most extensive available kind made with the Criminal Records Bureau in respect of each Named Employee; and

26.1.1.3 to the extent permitted by Legislation or Guidance a copy of the results of such check are notified to the Authority.

26.1.2 The LEP shall procure that no person who discloses any Convictions or Asbos, or who is found to have any Convictions following the results of a Criminal Records Bureau check, is employed or engaged without the Authority’s prior written consent (such consent not to be unreasonably withheld or delayed).

26.1.3 The LEP shall procure that the Authority is kept advised at all times of any member of staff who, subsequent to his/her commencement of employment as a member of staff, receives a Conviction or Asbo which becomes know to the LEP or Sub-Contractor involved in the provision of the ICT Services or whose previous Convictions or Asbo become known to the LEP (or any employee of a sub-contractor involved in the provision of the ICT Services).

26.1.4 This clause 26.1 shall not apply to those individuals who shall be required by the LEP or any sub-contractor to attend on Site to provide emergency reactive services.  In the case of such individuals, the LEP shall or shall procure that any sub-contractor shall ensure that such individuals are accompanied at all ties while on each Site by a member of the LEP or sub-contractor’s staff who has been properly employed or engaged in accordance with clauses 26.1.1 to 26.1.4.  
.

26.2 Conduct of Staff

Whilst engaged at the Sites the LEP shall and shall procure that any sub-contractor shall comply with the Authority’s Policies relating to the conduct of staff and security arrangements. The Authority (acting reasonably) may:

26.2.1 instruct the LEP that disciplinary action is taken against any employee of the LEP or any sub-contractor involved in the provision of the ICT Services (in accordance with the terms and conditions of employment of the employee concerned) where such employee misconducts himself or is incompetent or negligent in his duties (in which case the Authority shall co-operate with any disciplinary proceedings and shall be advised in writing of the outcome); or

26.2.2 where the Authority has reasonable grounds for considering that the presence or conduct of an employee at any location relevant to the performance of the ICT Services is undesirable, require the exclusion of the relevant employee from the relevant location(s).      

26.3 Admission to the Sites

26.3.1 Subject to the remainder of this clause 26.3, the LEP shall at least twenty (20) Business Days before the date on which the LEP first provides any of the ICT Services at a Site provide the Authority with a written list of the names and addresses of all employees or other persons who it expects may require admission to that Site in connection with the provision of the ICT Services, specifying the capacities in which those employees or other persons are concerned with the provision of the ICT Services and giving such other particulars as the Authority may require. The LEP shall update this information as and when any such individuals are replaced or complemented by others, not less than twenty (20) Business Days before their inclusion. The decision of the Authority on whether any person is to be refused admission to a Site shall be final and conclusive and the Authority shall not be obliged to give reasons for its decision. 
26.3.2 Where the LEP is unable (acting reasonably) to comply with clause 26.3.1 by the time period specified in it then the LEP shall comply with its obligations under that clause as soon as reasonably practicable and by no later than the end of the day on which the relevant individual goes on Site.  Until such time as the LEP has complied with its obligations in respect of that individual, he or she shall at all times be accompanied on Site by a member of the LEP’s or sub-contractor’s staff who has been properly notified to the Authority in accordance with clause 26.3.1.

26.3.3 This clause 26.3 shall not apply to those individuals who shall be required by the LEP or any sub-contractor to attend on Site to provide emergency reactive services.  In the case of such individuals, the LEP shall or shall procure that any sub-contractor shall ensure that such individuals are accompanied at all time while on each Site by a member of the LEP’s or sub-contractor’s staff who has been properly notified to the Authority in accordance with clause 26.3.1.   

26.4 Refusal of Admission

The Authority reserves the right to refuse to admit to the Sites any person, employed or engaged by the LEP or a sub-contractor, whose admission would, in the opinion of the Authority, present a risk to themselves or an Authority Related Party or property, and shall not be obliged to give any reasons for such refusal. 

26.5 Decision to Refuse Admission

The decision of the Authority as to whether any person is to be refused admission to the Sites pursuant to clause 26.4 (Refusal of Admission) shall be final and conclusive. If the Authority declines to give reasons and/or where reasons are given but are found to be unreasonable for exercising its rights under clauses 26.2.2 (Conduct of Staff), 26.3 (Admission to the Sites), 26.4 (Refusal of Admission) and 26.6 (Removal from Sites), the Authority shall indemnify the LEP and keep the LEP indemnified (for itself and for the benefit of each relevant Sub-Contractor) from and against all Direct Losses suffered or incurred by the LEP, provided that the LEP or the relevant sub-contractors has used its reasonable endeavours to re-deploy that person elsewhere and/or to mitigate the claim. 

26.6 Removal from Sites

The LEP shall comply with and/or procure compliance with any notice issued by the Authority from time to time requiring the removal from any of the Sites of any person employed thereon who in the opinion of the Authority acting reasonably is not acceptable on the grounds of risk to themselves or an Authority Related Party or property and that such persons shall not be employed again upon the Project without the written consent of the Authority (such consent not to be unreasonably withheld or delayed).

26.7 Relief from Deductions

Where the Authority exercises its rights under this clause 26 and it can be shown that:

26.7.1 the LEP or any sub-contractor has acted in accordance with the relevant provisions of this clause 26; or

26.7.2 the Authority did not act reasonably in instructing the LEP not to employ and/or in requesting any removal and/or in refusing admission; 

then the Authority shall give the LEP such relief from Deductions for a reasonable period to allow the LEP or any sub-contractor to make alternative arrangements to replace the person whose employment has been refused or whose removal has been requested.  Any relief from Deductions given under this clause 26.7 shall only be in respect of those ICT Services in which such person is or would have been engaged. 

26.8 Resources and Training

The LEP shall procure that:

26.8.1 there shall be at all times a sufficient number of staff (including all relevant grades of supervisory staff) engaged in the provision of the ICT Services with the requisite level of skill and experience.  This obligation shall include ensuring that there are sufficient staff to cover periods of holiday, sickness, other absences and anticipated and actual peaks in demand for each of the ICT Services; and

26.8.2 all staff receive such training and supervision as is necessary to ensure the proper performance of the ICT Services under this Agreement.

26.9 Personnel Policies and Procedures

The LEP shall procure that there are set up and maintained by it and by all sub-contractors involved in the provision of the ICT Services, personnel policies and procedures covering all relevant matters (including discipline, grievance, equal opportunities and health and safety).  The LEP shall procure that the terms and implementation of such policies and procedures comply with Legislation and Good Industry Practice and that they are published in written form and that copies of them (and any revisions and amendments to them) are forthwith issued to the Authority.   

27 LIAISON

The Parties shall give effect to the procedure set out in Schedule 13 (Liaison Procedure).

28 DISPUTE RESOLUTION PROCEDURE  

28.1 The LEP and the Authority shall endeavour to notify each other of any anticipated disputes so that any potential dispute can be avoided by negotiation between them.

28.2 Both Parties shall endeavour to resolve any failures to agree matters or any disputes by direct negotiations between senior representatives of both Parties.

28.3 Notwithstanding any other provision of this clause 28, the Parties shall comply with the provisions of the Dispute Resolution Procedure.

29 VOLUNTARY TERMINATION BY THE AUTHORITY

29.1 The Authority may terminate this Agreement at any time on or before the Expiry Date by complying with its obligations under this clause 29.

29.2 If the Authority wishes to terminate this Agreement under this clause 29 (Voluntary Termination by the Authority), it must give a Termination Notice to the LEP stating:

29.2.1 that the Authority is terminating this Agreement under this clause 29 (Voluntary Termination by the Authority);

29.2.2 that this Agreement will terminate on the date falling twenty (20) Business Days after the date of receipt of the Termination Notice.
29.3 This Agreement will terminate on the date falling [twenty (20)] Business Days after the date of receipt of the Termination Notice referred to in clause 29.2 (Voluntary Termination by the Authority) above.
29.4 If this Agreement is terminated pursuant to this clause 29 the LEP shall:

29.4.1 be entitled to be paid the Termination Payment; and 

29.4.2 in the event that it is entitled to receive a payment pursuant to limb (f) of the definition of Termination Payment pass title in the ICT Assets the subject of that payment to the Authority and/or take all necessary steps to ensure that such title is passed to and vests in the Authority. 

29.5 The payment of the Termination Payment pursuant to clause 29.4 shall be in full satisfaction of any claim in respect of the determination of, and the circumstances leading to, the determination of this Agreement and the LEP shall not be entitled to any other rights or remedies.

30 TERMINATION ON AUTHORITY DEFAULT

If an Authority Default has occurred and the LEP wishes to terminate this Agreement, the LEP must serve a termination notice (the LEP Termination Notice) on the Authority within [thirty (30)] Business Days of becoming aware of the Authority Default.

30.1 The LEP Termination Notice must specify the type of Authority Default which has occurred entitling the LEP to terminate.

30.2 This Agreement will terminate on the day falling [thirty (30)] Business Days after the date the Authority receives the LEP Termination Notice, unless the Authority rectifies the Authority Default within twenty (20) Business Days of receipt of the LEP Termination Notice.

30.3 If this Agreement is terminated pursuant to this clause 30 the LEP shall:

30.3.1 be entitled to be paid the Termination Payment; and

30.3.2 in the event that it is entitled to receive a payment pursuant to limb (f) of the definition of Termination Payment, pass title in the ICT Assets the subject of that payment to the Authority and/or take all necessary steps to ensure that such title is passed to and vests in the Authority. 

30.4 The payment of the Termination Payment pursuant to clause 30.4 shall be in full satisfaction of any claim in respect of the determination of, and the circumstances leading to, the determination of this Agreement and the LEP shall not be entitled to any other rights or remedies.

31 TERMINATION ON LEP DEFAULT

31.1 Right to terminate

Subject to clauses 31.2 (Rectification) and 31.3 (Replacement of ICT Contractor), the Authority shall be entitled to terminate this Agreement by notice in writing to the LEP if a LEP Default has occurred.

31.2 Rectification

31.2.1 If a LEP Default has occurred and the Authority wishes to terminate this Agreement, it must serve a Termination Notice on the LEP.

31.2.2 The Termination Notice must specify:

31.2.2.1 the type and nature of LEP Default that has occurred, giving reasonable details; and
31.2.2.2 that in the case of any LEP Default falling within the limbs [(a), (j) and/or (k)]
 of the definition of LEP Default] this Agreement will terminate on the day falling [forty (40)] Business Days after the date the LEP receives the Termination Notice, unless:

31.2.2.2.1 in the case of a breach under limb (a) of the definition of LEP Default, the LEP puts forward an acceptable rectification programme within [twenty (20)] Business Days] after the date the LEP receives the Termination Notice (and implements such programme in accordance with its terms and rectifies the LEP Default in accordance with the programme); or

31.2.2.2.2 in the case of a LEP Default falling within limbs [(a), (j) or (k)] of the definition of LEP Default, the LEP rectifies the LEP Default within forty (40) Business Days after the date the LEP receives the Termination Notice; 

31.2.2.3 that in the case of any other LEP Default (not being limbs [(a), (j) or (k)), this Agreement will terminate on the date falling forty (40) Business Days after the date the LEP receives the Termination Notice.

31.2.3 If the LEP either rectifies the LEP Default within the time period specified in the Termination Notice, or implements the rectification programme, if applicable, in accordance with its terms, the Termination Notice will be deemed to be revoked and this Agreement will continue.

31.2.4 If either in the case of a LEP Default within limb (a) of the definition of LEP Default where no acceptable rectification programme has been put forward pursuant to clause 31.2.2.2.1 or in the case of a LEP Default falling within limbs (j) or (k) of the definition of LEP Default, the LEP fails to rectify the LEP Default within the time period specified in the Termination Notice, the Authority may give notice stating that this Agreement will terminate on the date falling five (5) Business Days after the date of receipt of such notice.

31.2.5 If the LEP fails to implement any rectification programme in accordance with its terms, this Agreement will terminate on the date falling five (5) Business Days after the date of notification by the Authority to the LEP of such failure to implement the rectification programme in accordance with its terms.

31.3 Replacement of ICT Contractor

31.3.1 If a LEP Default has occurred wholly or substantially as a result of the acts or omissions of the ICT Contractor, the Authority may in its sole discretion require the LEP, by setting out such requirement in the Termination Notice, to replace the ICT Contractor.

31.3.2 If, pursuant to clause 31.3.1, the Authority notifies the LEP of the requirement to replace the ICT Contractor, then the LEP shall put forward an acceptable replacement programme within ten (10) Business Days after the date the LEP receives the Termination Notice and shall, if such programme is acceptable to the Authority implement such programme in accordance with its terms (and at no additional cost to the Authority).

31.3.3 If, pursuant to clause 31.3.2, the LEP implements the replacement programme in accordance with its terms, the Termination Notice will be deemed to be revoked and this Agreement will continue.

31.3.4 The LEP shall indemnify the Authority fully and effectively against all Direct Losses and Indirect Losses of the Authority associated with or arising from the replacement of the ICT Contractor under this clause 31.3.

31.3.5 On the replacement of the defaulting ICT Contractor pursuant to this clause 31.3 only, any accrued Deductions and/or any warning notices or Final Warning Notices in respect of clause 32 (Termination for Persistent Breach by the LEP) shall not be taken into account for the purposes of determining a LEP Default.  

31.3.6 On the replacement of the defaulting ICT Contractor pursuant to this clause 31.3 no Deductions shall accrue for the purposes of limb (i) of the definition of LEP Default and no warning notices or Final Warning Notices in respect of clause 32 (Termination for Persistent Breach by the LEP) shall accrue for the purposes of limb (b) of the definition of LEP Default during a period of two (2) months from the date on which the ICT Services are first provided by the replacement ICT Contractor.  Deductions shall still be made during that period.
31.4 Compensation on termination for LEP Default

31.4.1 If the Authority terminates this Agreement pursuant to clause 31.1 the LEP shall indemnify the Authority and keep the Authority fully and effectively indemnified against all expense, loss, damage and liabilities suffered or incurred by the Authority associated with or arising from the termination including any additional expense incurred by the Authority in connection with the provision of the ICT Services including the cost of finding an alternative contractor or contractors and any additional amounts charged by them for providing services equivalent or similar to the ICT Services.

31.4.2 Clause 31.4.1 shall be without prejudice to any other rights or remedies of the Authority set out in this Agreement.

32 TERMINATION FOR PERSISTENT BREACH BY THE LEP

32.1 Warning Notice

If a particular breach (other than a breach for which Deductions could have been made) has occurred more than three (3) times in any six (6) month period then the Authority may serve a notice on the LEP:

32.1.1 specifying that it is a formal warning notice;

32.1.2 giving reasonable details of the breach; and

32.1.3 stating that the breach is a breach which, if it recurs frequently or continues, may result in a termination of this Agreement.

32.2 Final Notice

If, following service of a warning notice the breach specified has continued beyond thirty (30) days or recurred three (3) or more times within the six (6) month period after the date of service, then the Authority may serve another notice (a Final Warning Notice) on the LEP:

32.2.1 specifying that it is a Final Warning Notice;

32.2.2 stating that the breach specified has been the subject of a warning notice served within the six (6) month period prior to the date of service of the Final Warning Notice; and

32.2.3 stating that if the breach continues or recurs three (3) or more times within the six (6) month period after the date of service of the Final Warning Notice, this Agreement may be terminated.

32.3 Currency of Warning Notices

A warning notice may not be served in respect of any incident of breach which has previously been counted in the award of a separate warning notice.

33 TERMINATION ON CORRUPT GIFTS AND FRAUD

33.1 LEP’s Warranty

The LEP warrants that in entering into this Agreement it has not committed any Prohibited Act.  

33.2 Termination for Corrupt Gifts and Fraud

33.2.1 If the LEP or any Sub-Contractor (or anyone employed by or acting on behalf of any of them) or any of its or their agents or shareholders commits any Prohibited Act, then the Authority shall be entitled to act in accordance with the provisions of this clause 33.2 (Termination for Corrupt Gifts and Fraud).

33.2.2 If a Prohibited Act is committed by the LEP or by an employee not acting independently of the LEP, then the Authority may terminate this Agreement by giving notice to the LEP.

33.2.3 If the Prohibited Act is committed by an employee of the LEP acting independently of the LEP, then the Authority may give notice to the LEP of termination and this Agreement will terminate, unless within [twenty (20)] Business Days of receipt of such notice the LEP terminates the employee’s employment and (if necessary) procures the performance of such part of the ICT Services by another person.

33.2.4 If the Prohibited Act is committed by a Sub-Contractor or by an employee of that Sub-Contractor not acting independently of that Sub-Contractor, then the Authority may give notice to the LEP of termination and this Agreement will terminate, unless within [twenty (20)] Business Days of receipt of such notice the LEP terminates the relevant Project Document and procures the performance of such part of the ICT Services by another person.

33.2.5 If the Prohibited Act is committed by an employee of a Sub-Contractor acting independently of that Sub-Contractor, then the Authority may give notice to the LEP of termination and this Agreement will terminate, unless within [twenty (20)] Business Days of receipt of such notice the Sub-Contractor terminates the employee’s employment and (if necessary) procures the performance of such part of the ICT Services by another person.

33.2.6 If the Prohibited Act is committed by any other persons not specified in clauses 33.2.2 to 33.2.5 (Termination on Corrupt Gifts and Fraud), then the Authority may give notice to the LEP of termination and this Agreement will terminate, unless within [twenty (20)] Business Days of receipt of such notice the LEP procures the termination of such person’s employment and of the appointment of their employer (where not employed by the LEP or the Sub-Contractors) and (if necessary) procures the performance of such part of the ICT Services by another person.

33.2.7 Any notice of termination under this clause 33.2 (Termination on Corrupt Gifts and Fraud) shall specify:

33.2.7.1 the nature of the Prohibited Act;

33.2.7.2 the identity of the Party whom the Authority believes has committed the Prohibited Act;

33.2.7.3 the date on which this Agreement will terminate, in accordance with the applicable provision of this clause. 

33.2.8 In this clause 33, the expression "not acting independently of" (when used in relation to the LEP or a Sub-Contractor) means and shall be construed as acting with the authority of, or knowledge of any one or more of the directors of the LEP or the Sub-Contractor (as the case may be).  

33.3 Compensation on Termination for Corrupt Gifts and Fraud

33.3.1 If the Authority terminates this Agreement pursuant to clause 33.2 the LEP shall indemnify the Authority and keep the Authority fully and effectively indemnified against all expense, loss, damage and liabilities suffered or incurred by the Authority associated with or arising from the termination including any additional expense incurred by the Authority in connection with the provision of the ICT Services including the cost of finding an alternative contractor or contractors and any additional amounts charged by them for providing services equivalent or similar to the ICT Services.

33.3.2 Clause 33.3.1 shall be without prejudice to any other rights or remedies of the Authority set out in this Agreement. 

34 TERMINATION ON FORCE MAJEURE

34.1 Relief from Obligations

Neither Party shall be entitled to bring a claim for a breach of obligations under this Agreement by the other Party or incur any liability to the other Party for any losses or damages incurred by that other Party to the extent that a Force Majeure Event occurs and it is prevented from carrying out obligations by that Force Majeure Event.  The Authority shall not be entitled to terminate this Agreement for a LEP Default if the LEP Default arises from a Force Majeure Event (but without prejudice to clauses 34.5 or 34.6).

34.2 Deductions

Nothing in clause 34.1 shall affect any entitlement to make Deductions in the period during which the Force Majeure Event is subsisting.

34.3 Notification

On the occurrence of a Force Majeure Event, the Affected Party shall notify the other Party as soon as practicable. The notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the Affected Party and any action proposed to mitigate its effect.

34.4 Consultation

As soon as practicable following such notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of this Agreement.

34.5 Failure to agree

If no such terms are agreed on or before the date falling [eighty (80)] Business Days after the date of the commencement of the Force Majeure Event and such Force Majeure Event is continuing or its consequence remains such that the Affected Party is unable to comply with its obligations under this Agreement for a period of more than [one hundred and twenty (120)] Business Days, then, subject to clause 34.7, either Party may terminate this Agreement by giving [twenty (20)] Business Days’ written notice to the other Party.

34.6 Consequences of termination

34.6.1 If this Agreement is terminated pursuant to clause 34.5, the Authority shall, subject to such amounts being properly due and invoiced in accordance with the terms of this Agreement (and subject further to the rights hereunder of the Authority to withhold or deduct amounts from the ICT Contract Charges), be liable to the LEP for any ICT Contract Charges in respect of the period prior to such termination.

34.6.2 The payment made pursuant to clause 34.6.1 shall be in full satisfaction of any claim in respect of the determination of, and the circumstances leading to, the determination of this Agreement and the LEP shall not be entitled to any other rights or remedies.

34.7 Notice to Continue

If the LEP gives notice to the Authority under clause 34.5 (Failure to Agree) that it wishes to terminate this Agreement, then the Authority has the option either to accept such notice or to respond in writing on or before the date falling ten (10) Business Days after the date of its receipt stating that it requires this Agreement to continue.  If the Authority gives the LEP such notice (the Continuation Notice), then:

34.7.1 the Authority shall pay to the LEP the ICT Service Charges from the day after the date on which this Agreement would have terminated under clause 34.5 (Failure to Agree) as if the ICT Operational Services were being fully provided; and

34.7.2 this Agreement will not terminate until expiry of written notice (of at least [twenty (20)] Business Days) from the Authority to the LEP that it wishes this Agreement to terminate.

34.8 Mitigation

The Parties shall at all times following the occurrence of a Force Majeure Event use all reasonable endeavours to prevent and mitigate the effects of any delay and the LEP shall at all times during which a Force Majeure Event is subsisting take all steps in accordance with Good Industry Practice to overcome or minimise the consequences of the Force Majeure Event.

34.9 Cessation of Force Majeure Event

The Affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the Affected Party to be unable to comply with its obligations under this Agreement.  Following such notification this Agreement shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event.

35 NOT USED
36 TERMINATION, EXIT PLAN AND OTHER CONSEQUENCES OF TERMINATION

36.1 Termination of the Agreement

Notwithstanding any other provisions of this Agreement, this Agreement shall only terminate in accordance with the express provisions of this Agreement.

36.2 Pending termination

36.2.1 The Parties shall continue to perform their obligations under this Agreement, notwithstanding the service by either Party of a notice of termination or indicating that that Party may terminate this Agreement, until such time as such termination becomes effective.

36.2.2 Notwithstanding any breach of this Agreement by either Party and without prejudice to any other rights which the other Party may have in relation thereto, the other Party may elect to continue to treat this Agreement as in full force and effect and to enforce its rights under this Agreement.

36.2.3 The failure of either Party to exercise any right under or in respect of this Agreement including any right to terminate the employment of the LEP hereunder and any right to claim damages shall not be deemed to be a waiver of such right for any continuing or subsequent breach.

36.3 Exit Plan and Steps to be taken upon termination

36.3.1 The Parties shall comply with their respective obligations set out in the Exit Plan.
36.3.2 Upon a termination of this Agreement howsoever arising:

36.3.2.1 the LEP shall where so requested by the Authority assign or novate to the Authority, or to such other person as the Authority may elect, with effect from the Termination Date or Expiry Date (as the case may be), any subcontract (and the LEP shall take all necessary steps and execute such documents as are necessary to give effect to such assignment or novation);

36.3.2.2 the LEP shall use reasonable endeavours to procure that the benefit of manufacturers' warranties in respect of the ICT Assets is assigned, or otherwise transferred, to the Authority;

36.3.2.3 the LEP shall promptly and in an orderly manner and with all reasonable speed and economy deliver to the Authority all documents relating to the provision of the ICT Services which are for the time being under the control of the LEP;

36.3.2.4 the LEP shall as soon as practicable remove from the Sites all property of each of the LEP, any LEP Related Parties and any Sub-Contractors whose presence at the Sites is no longer expressly or impliedly permitted; and
36.3.2.5 the LEP shall and shall procure that all LEP Related Parties and Sub- Contractors whose presence at the Sites is no longer expressly or impliedly permitted shall as soon as practicable vacate the Sites and shall leave the Sites in a safe, clean and orderly condition. 

36.4 Co-operation

On termination or expiry of this Agreement, and in the event that the Authority wishes to enter into another agreement for the operation and management of a project the same as or similar to the Project, the LEP shall (and shall use reasonable endeavours to ensure that its Sub-Contractors shall):

36.4.1 co-operate fully with any Replacement Services Provider in order to achieve a smooth transfer of the relevant ICT Services; and

36.4.2 comply with all reasonable requests of the Authority to provide information relating to the LEP’s costs of operating and maintaining the Project.

36.5 Authority’s option to purchase ICT Assets

In the event of the termination of this Agreement, howsoever arising, prior to transfer of the ICT Assets to the Authority (pursuant to clause 8.1), the Authority shall have the option (subject to the provisions of clause 36.6) to purchase any or all of such ICT Assets (if and to the extent that such assets have not been transferred to it) at the prices set out in the Baseline Cost Model.

36.6 Exercise of Authority’s option

The option set out in clause 36.5 shall be exercisable by the Authority by service of notice in writing to the LEP, such notice to be served within [twenty (20) Business Days] of service of the Termination Notice stating the ICT Assets to be purchased and the price to be paid for such ICT Assets.  In the event that the Authority exercises this option, then:

36.6.1 the LEP shall [as soon as is reasonably practicable] deliver the relevant ICT Assets to the Authority (at a location or locations to be advised by the Authority);

36.6.2 the Authority shall, without prejudice to its rights to reject such ICT Assets or to withhold payment in respect of some or all of the ICT Assets, pay the agreed price for such ICT Assets to the LEP within [twenty-eight (28)] days of receipt of an appropriate invoice from the LEP.

36.7 Accrued Rights

The termination of this Agreement howsoever arising is without prejudice to the rights, duties and liabilities of either Party accrued prior to termination. The clauses of this Agreement which expressly or impliedly have effect after termination will continue to be enforceable notwithstanding termination.

37 AUTHORITY STEP-IN

37.1 Right to Step-In

If the Authority reasonably believes that it needs to take action in connection with the ICT Services:

37.1.1 because a serious risk exists to the health or safety of persons or property or to the environment; 

37.1.2 to discharge a statutory duty; 

37.1.3 because an Emergency has arisen and/or

37.1.4 because a LEP Default pursuant to limb (a) of the definition of LEP Default has occurred,

then the Authority shall be entitled to take action in accordance with clauses 37.2 (Notice to the LEP) to 37.5 (Step-In on LEP Breach).

37.2 Notice to the LEP

If clause 37.1 (Right to Step-In) applies and the Authority wishes to take action, the Authority shall notify the LEP in writing of the following:

37.2.1 the action it wishes to take;

37.2.2 the reason for such action;

37.2.3 the date it wishes to commence such action;

37.2.4 the time period which it believes will be necessary for such action; and

37.2.5 to the extent practicable, the effect on the LEP and its obligation to provide the ICT Services during the period such action is being taken.

37.3 Action by Authority

37.3.1 Following service of such notice, the Authority shall take such action as notified under clause 37.2 (Notice to the LEP) and any consequential additional action as it reasonably believes is necessary (together, the Required Action) and the LEP shall give all reasonable assistance to the Authority while it is taking the Required Action. The Authority shall provide the LEP with notice of completion of the Required Action and shall use reasonable endeavours to provide such advance notice as is reasonably practicable of its anticipated completion.

37.3.2 Where the Required Action has been taken otherwise than as a result of a breach by the LEP, the Authority shall undertake the Required Action in accordance with Good Industry Practice and shall indemnify the LEP against all Direct Losses where it fails to do so.

37.4 Step-In without LEP Breach

If the LEP is not in breach of its obligations under this Agreement, then for so long as and to the extent that the Required Action is taken, and this prevents the LEP from providing any part of the ICT Services:

37.4.1 the LEP shall be relieved from its obligations to provide such part of the ICT Services; and

37.4.2 in respect of the period in which the Authority is taking the Required Action and provided that the LEP provides the Authority with reasonable assistance (such assistance to be at the expense of the Authority to the extent that incremental costs are incurred), the ICT Service Charges due from the Authority to the LEP shall equal the amount the LEP would receive if it were satisfying all its obligations and providing the ICT Services affected by the Required Action in full over that period.

37.5 Step-In on LEP Breach

If the Required Action is taken as a result of a breach of the obligations of the LEP under this Agreement, then for so long as and to the extent that the Required Action is taken, and this prevents the LEP from providing any part of the ICT Services: 

37.5.1 the LEP shall be relieved of its obligations to provide such part of the ICT Services; and

37.5.2 in respect of the period in which the Authority is taking the Required Action, the ICT Service Charges due from the Authority to the LEP shall equal the amount the LEP would receive if it were satisfying all its obligations and providing the ICT Services affected by the Required Action in full over that period, less an amount equal to all the Authority’s costs of operation in taking the Required Action.

38 FREEDOM OF INFORMATION AND CONFIDENTIALITY

38.1 Duty of Confidentiality

38.1.1 The Parties agree that the terms of this Agreement and each Project Document shall, subject to clause 38.1.2, not be treated as Confidential Information and may be disclosed without restriction.

38.1.2 Clause 38.1.1 shall not apply to the terms of this Agreement or a Project Document designated as Commercially Sensitive Information and listed in Part I of Schedule 22 (Confidential Information) to this Agreement which shall, subject to clause 38.2 (Permitted Disclosure), be kept confidential for the periods specified in that Part I.

38.1.3 The Parties shall keep confidential all Confidential Information received by one Party from the other Party relating to this Agreement and the Project Documents and shall use all reasonable endeavours to prevent their employees and agents from making any disclosure to any person of any such Confidential Information.

38.2 Permitted Disclosure

Clause 38.1.2 and 38.1.3 (Duty of Confidentiality) shall not apply to:

38.2.1 any disclosure of information that is reasonably required by any persons engaged in the performance of their obligations under this Agreement for the performance of those obligations;

38.2.2 any matter which a Party can demonstrate is already or becomes generally available and in the public domain otherwise than as a result of a breach of this clause 38;

38.2.3 any disclosure to enable a determination to be made under the Dispute Resolution Procedure or in connection with a dispute between the LEP and any of its Sub-Contractors;

38.2.4 any disclosure which is required pursuant to any statutory, legal (including any order of a court of competent jurisdiction) or Parliamentary obligation placed upon the Party making the disclosure or the rules of any stock exchange or governmental or regulatory authority having the force of law or if not having the force of law, compliance with which is in accordance with the general practice of persons subject to the stock exchange or governmental or regulatory authority concerned;

38.2.5 any disclosure of information which is already lawfully in the possession of the receiving Party, prior to its disclosure by the disclosing Party;

38.2.6 any provision of information to the Parties' own professional advisers or insurance advisers or, where it is proposed that a person should or may provide funds (whether directly or indirectly and whether by loan, equity participation or otherwise) to the LEP in connection with carrying out its obligations under this Agreement, or may wish to acquire shares in the LEP in accordance with the provisions of this Agreement to that person or their respective professional advisers but only to the extent reasonably necessary to enable a decision to be taken on the proposal;

38.2.7 any disclosure by the Authority, of information relating to the Project and such other information as may be reasonably required for the purpose of conducting a due diligence exercise (but excluding Commercially Sensitive Information) to:

38.2.7.1 any proposed new contractor, its advisers and lenders should the Authority decide to re-tender this Agreement; or

38.2.7.2 in relation to benchmarking by any person pursuant to the provisions of the Strategic Partnering Agreement;

38.2.8 any disclosure of information by the Authority to any other department, office or agency of the Government, or their respective advisors or to any person engaged in providing services to the Authority for any purpose related to or ancillary to this Agreement, or to the Governing Body of any of the Schools and;

38.2.9 any disclosure for the purpose of:

38.2.9.1 the examination and certification of the Authority’s or the LEP’s accounts; or 

38.2.9.2 any examination pursuant to the 1999 Act of the economy, efficiency and effectiveness with which the Authority used its resources; or

38.2.9.3 complying with a proper request from either Party's insurance adviser, or insurer on placing or renewing any insurance policies; or

38.2.9.4 (without prejudice to the generality of clause 38.2.4) compliance with the FOIA and/or the Environmental Information Regulations,

provided that neither clause 38.2.9.4 nor clause 38.2.4 shall permit disclosure of Confidential Information otherwise prohibited by clause 38.1.3 where that information is exempt from disclosure under Section 41 of the FOIA.

38.3 Obligations Preserved

Where disclosure is permitted under clause 38.2 (other than clauses 38.2.2, 38.2.4, 38.2.5 and 38.2.9), the Party providing information shall procure that the recipient of the information shall be subject to the same obligation of confidentiality as that contained in this Agreement.

38.4 Audit

For the purposes of:

38.4.1 the examination and certification of the Authority’s accounts; 

38.4.2 the Local Government Finance Act 1982 (and any other Legislation relating to the inspection, examination and auditing of the Authority’s accounts); and

38.4.3 an examination pursuant to the 1999 Act of the economy, efficiency and effectiveness with which the Authority has performed its functions,

the District Auditor and the Audit Commission may examine such documents as he or it may reasonably require which are owned, held or otherwise within the control of the LEP and any Sub-Contractor and may require the LEP and any Sub-Contractor to produce such oral or written explanations as he or it considers necessary.

38.5 Exploitation of Information

The LEP shall not make use of this Agreement or any information issued or provided by or on behalf of the Authority in connection with this Agreement otherwise than for the purposes of this Agreement, except with the written consent of the Authority.

38.6 Information about Pupils, Staff and Governors

Where the LEP, in carrying out its obligations under this Agreement, is provided with information relating to Pupils, staff or governors or the Governing Body of the School, the LEP shall not disclose or make use of any such information otherwise than for the purpose for which it was provided, unless the LEP has sought the prior written consent of that Pupil, member of staff or governor or the Governing Body and has obtained the prior written consent of the Authority.

38.7 Expiry

On or before the Expiry Date (or, if earlier, the Termination Date) the LEP shall ensure that all documents or computer records in its possession, custody or control, which contain information relating to any Pupil, member of staff or governor or the Governing Body of any School, including any documents in the possession, custody or control of a Sub-Contractor are delivered up to the Authority.

38.8 Disclosure by Audit Commission

The Parties acknowledge that the Audit Commission has the right to publish details of this Agreement (including Commercially Sensitive Information) in its relevant reports to Parliament.

38.9 Official Secrets Act

The provisions of this clause 38 (Freedom of Information and Confidentiality) are without prejudice to the application of the Official Secrets Acts 1911 to 1989.

38.10 Freedom of Information

38.10.1 The LEP acknowledges that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and shall facilitate the Authority’s compliance with its Information disclosure requirements pursuant to the same in the manner provided for in clauses 38.10.2 to 38.10.4 (inclusive). 

38.10.2 Where the Authority receives a Request for Information in relation to Information that the LEP is holding on its behalf the Authority shall transfer to the LEP such Request for Information that it receives as soon as practicable and in any event within [five (5)] Business Days of receiving a Request for Information and the LEP shall: 

38.10.2.1 provide the Authority with a copy of all such Information in the form that the Authority requires as soon as practicable and in any event within [ten (10)] Business Days (or such other period as the Authority acting reasonably may specify) of the Authority’s request; and

38.10.2.2 provide all necessary assistance as reasonably requested by the Authority in connection with any such Information, to enable the Authority to respond to a Request for Information within the time for compliance set out in Section 10 of the FOIA or Regulation 5 of the Environmental Information Regulations.

38.10.3 Following notification under clause 38.10.2 and up until such time as the LEP has provided the Authority with all the Information specified in clause 38.10.2.1, the LEP may make representations to the Authority as to whether or not or on what basis Information requested should be disclosed, and whether further information should reasonably be provided in order to identify and locate the information requested, provided always that the Authority shall be responsible for determining at its absolute discretion:

38.10.3.1 whether the Information is exempt from disclosure under the FOIA and the Environmental Information Regulations; and

38.10.3.2 whether the Information is to be disclosed in response to a Request for Information, and 

in no event shall the LEP respond directly or allow its Sub-Contractors to respond directly to a Request for Information unless expressly authorised to do so by the Authority. 

38.10.4 The LEP shall ensure that all Information held on behalf of the Authority is retained for disclosure for at least [    ] years (from the date it is acquired) and shall permit the Authority to inspect such Information as requested from time to time. 

38.10.5 The LEP shall transfer to the Authority any Request for Information received by the LEP as soon as practicable and in any event within two (2) Business Days of receiving it.

38.10.6 The LEP acknowledges that any lists provided by it listing or outlining Confidential Information, are of indicative value only and that the Authority may nevertheless be obliged to disclose Confidential Information in accordance with the requirements of FOIA and the Environmental Information Regulations.

38.10.7 In the event of a Request for Information from the Authority pursuant to clause 38.10.2, the LEP shall as soon as practicable, and in any event within [five (5)] Business Days of receipt of such request, inform the Authority of the LEP's estimated costs of complying with the request to the extent these would be recoverable if incurred by the Authority under Section 12(1) of the FOIA and the Fees Regulations.  Where such costs (either on their own or in conjunction with the Authority’s own such costs in respect of such Request for Information) will exceed the appropriate limit referred to in Section 12(1) of the FOIA and as set out in the Fees Regulations, the Authority shall inform the LEP in writing whether or not it still requires the LEP to comply with the request and where it does require the LEP to comply with the request the ten (10) Business Days period for compliance shall be extended by such number of additional days for compliance as the Authority is entitled to under Section 10 of the FOIA. In such case, the Authority shall notify the LEP of such additional days as soon as practicable after becoming aware of them and shall reimburse the LEP for such costs as the LEP incurs in complying with the request to the extent it is itself entitled to reimbursement of such costs in accordance with its own FOIA policy from time to time.

38.10.8 The LEP acknowledges that (notwithstanding the provisions of clause 38 (Freedom of Information and Confidentiality)) the Authority may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the Freedom of Information Act 2000 (the FOIA Code), be obliged under the FOIA or the Environmental Information Regulations to disclose Information concerning the LEP or the Project:

38.10.8.1 in certain circumstances without consulting with the LEP; or

38.10.8.2 following consultation with the LEP and having taken its views into account,

provided always that where clause 38.10.8.1 applies, the Authority shall, in accordance with the recommendations of the FOIA Code, draw this to the attention of the LEP prior to any disclosure.

39 AUDIT ACCESS

Notwithstanding the provisions of clause 46.3 (Maintenance of Records), the LEP shall co-operate fully and in a timely manner with any reasonable request from time to time of any auditor (whether internal or external) of the Authority and at the expense of the LEP to provide documents, or to procure the provision of documents, relating to the Project, and to provide, or to procure the provision of, any oral or written explanation relating to the same.

40 NO AGENCY

40.1 No Partnership or Employment

Nothing in this Agreement shall be construed as creating a partnership or as a contract of employment between the Authority and the LEP.

40.2 Power to Bind

Save as expressly provided otherwise in this Agreement, the LEP shall not be, or be deemed to be, an agent of the Authority and the LEP shall not hold itself out as having authority or power to bind the Authority in any way.

40.3 Deemed Knowledge

Without limitation to its actual knowledge, the LEP shall for all purposes of this Agreement, be deemed to have such knowledge in respect of the Project as is held (or ought reasonably to be held) by any LEP Related Party.

41 ENTIRE AGREEMENT

41.1 Prior Representations etc Superseded

Except where expressly provided in this Agreement, this Agreement constitutes the entire agreement between the Parties in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject matter of this Agreement.

41.2 Acknowledgements

Each of the Parties acknowledges that:

41.2.1 subject to clauses 6.1 (LEP Warranties) it enters into this Agreement on the basis of and does not rely, and has not relied, upon any statement or representation (whether negligent or innocent) or warranty or other provision (in any case whether oral, written, express or implied) made or agreed to by any person (whether a Party) except those expressly repeated or referred to in this Agreement and the only remedy or remedies available in respect of any misrepresentation or untrue statement made to it shall be any remedy available under this Agreement; and

41.2.2 this clause shall not apply to any statement, representation or warranty made fraudulently, or to any provision of this Agreement which was induced by fraud, for which the remedies available shall be all those available under the law governing this Agreement.

42 SEVERABILITY

If any term, condition or provision of this Agreement shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Agreement.

43 WAIVER

43.1 Waiver to be Written

No term or provision of this Agreement shall be considered as waived by any Party unless a waiver is given in writing by that Party.

43.2 Extent of Waiver

No waiver under clause 43.1 (Waiver to be Written) shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Agreement unless (and then only to the extent) expressly stated in that waiver.

44 PUBLIC RELATIONS AND PUBLICITY

44.1 Restriction

The LEP shall not by itself, its employees or agents and shall procure that its Sub-Contractors shall not communicate with representatives of the press, television, radio or other communications media on any matter concerning this Agreement or the Project without the prior written approval of the Authority.

44.2 Photographs

No permission to photograph or film in or upon any property used in relation to the Project shall be given unless the Authority has given its prior written approval (such approval not to be unreasonably withheld or delayed).

45 ADVERTISEMENTS

The LEP shall not exhibit or attach to any part of the Sites any notice or advertisement without the prior written permission of the Authority’s Representative, save where otherwise required to comply with Legislation.

46 LEP’S RECORDS

46.1 Records of Costs

The LEP shall at all times (and shall procure that each Sub-Contractor shall at all times):

46.1.1 maintain a full record of particulars of the costs of performing the ICT Services;

46.1.2 upon request by the Authority, provide a written summary of any of the costs referred to in clause 46.1.1, including details of any funds held by the LEP specifically to cover such costs, in such form and detail as the Authority may reasonably require to enable the Authority to monitor the performance by the LEP of its obligations under this Agreement;

46.1.3 provide such facilities as the Authority may reasonably require for its representatives to visit any place where the records are held and examine the records maintained under this clause.

46.2 Books of Account

Compliance with clause 46.1 (Records of Costs) shall require the LEP to keep (and where appropriate to procure that each Sub-Contractor shall keep) books of account in accordance with best accountancy practice with respect to this Agreement showing in detail:

46.2.1 administrative overheads;

46.2.2 payments made to Sub-Contractors and by Sub-Contractors to sub-contractors;

46.2.3 capital and revenue expenditure; and

46.2.4 such other items as the Authority may reasonably require from time to time to conduct cost audits for verification of cost expenditure or estimated expenditure, for the purpose of this Agreement,

and the LEP shall have (and procure that its Sub-Contractors shall have insofar as they relate to this Project) the books of account evidencing the items listed in clauses 46.2.1 to 46.2.4 inclusive available for inspection by the Authority (and its advisers) upon reasonable notice, and shall promptly present a written report of these to the Authority as and when requested from time to time.

46.3 Maintenance of Records

46.3.1 The LEP shall maintain or procure that detailed records relating to the performance of the delivery of the ICT Services, in each case in accordance with Good Industry Practice, the requirements of clause 9 (Quality Assurance) and any applicable Legislation.

46.3.2 The LEP shall maintain or procure that the following are maintained:

46.3.2.1 a full record of all incidents relating to health, safety and security which occur during the term of this Agreement; and

46.3.2.2 full records of all maintenance procedures carried out during the term of this Agreement,

and the LEP shall have the items referred to in clauses 46.3.2.1 (Maintenance of Records) available for inspection by the Authority (and its advisers) upon reasonable notice, and shall present a report of them to the Authority as and when requested.

46.4 Auditor

The LEP shall permit all records referred to in this clause 46 (LEP’s Records) to be examined and copied from time to time by the Authority’s auditor and their representatives and other representatives of the Authority who reasonably require access to the same.

46.5 Retention

The records referred to in this clause 46 (LEP’s Records) shall be retained for a period of at least five (5) years after the LEP’s obligations under this Agreement have come to an end.

46.6 Confidentiality

All information referred to in this clause 46 (LEP’s Records) is subject to the obligations set out in clause 38 (Freedom of Information and Confidentiality).

47 DATA PROTECTION AND DATA SECURITY

47.1 General

47.1.1 In relation to all Personal Data, the LEP shall at all times comply with the DPA as a data [controller][processor]
 if necessary, including maintaining a valid and up to date registration or notification under the DPA covering the data processing to be performed in connection with the ICT Services.

47.1.2 The LEP and any Sub-Contractor shall only undertake processing of Personal Data reasonably required in connection with the ICT Services and shall not transfer any Personal Data to any country or territory outside the European Economic Area.

47.2 No Disclosure

47.2.1 The LEP shall not disclose Personal Data to any third parties other than:

47.2.1.1 to employees and Sub-Contractors to whom such disclosure is reasonably necessary in order for the LEP to provide the ICT Services; or

47.2.1.2 to the extent required under a court order,

provided that disclosure under clause 47.2.1.1 (No Disclosure) is made subject to written terms substantially the same as, and no less stringent than, the terms contained in this clause 47.2.1 (No Disclosure) and that the LEP shall give notice in writing to the Authority of any disclosure of Personal Data which either the LEP or a Sub-Contractor is required to make under clause 47.2.1.2 (No Disclosure) immediately upon becoming aware of such a requirement. 

47.2.2 The LEP shall bring into effect and maintain all technical and organisational measures to prevent unauthorised or unlawful processing of Personal Data and accidental loss or destruction of, or damage to, Personal Data including to take reasonable steps to ensure the reliability of staff having access to the Personal Data.

47.2.3 The Authority may, at reasonable intervals, request a written description of the technical and organisational methods employed by the LEP or the Sub-Contractors referred to in clause 47.2.2 (No Disclosure).  Within twenty (20) Business Days of such a request, the LEP shall supply written particulars of all such measures detailed to a reasonable level such that the Authority can determine whether or not, in connection with the Personal Data, it is compliant with the DPA.

47.3 Indemnity by the LEP

The LEP shall indemnify and keep indemnified the Authority against all Direct Losses incurred by it in respect of any breach of clauses 47.1 and 47.2 (Data Protection) by the LEP and/or any act or omission of any Sub-Contractor which causes the LEP to be in breach of clauses 47.1 and 47.2 (Data Protection).

47.4 Data Security

47.4.1 Subject to clauses 47.4.2 to 47.4.4, the LEP shall be liable to the Authority for loss or corruption of any data or software owned by the Authority or for which the Authority is responsible to the owners for its security, if and to the extent that such loss or corruption results from an act or omission of the LEP or from any default of the LEP.

47.4.2 In the event of loss or corruption of data or software owned by the Authority or for which it is responsible to the owners for its security resulting from an act or omission of the LEP or a default of the LEP, the LEP shall return such data and software to a fully operational state as soon as is reasonably practicable thereafter.

47.4.3 In the event of loss or corruption of Authority data or software occurring otherwise than as a result of an act or omission of the LEP or from any default of the LEP, the Authority may in any event require the LEP to return such data and software to a fully operational state, provided that in such circumstances the LEP shall be reimbursed by the Authority for all reasonable costs of complying with such requirement (such costs to have been agreed by the Parties prior to being incurred by the LEP).

47.4.4 The LEP shall be responsible for the proper implementation of the Nominated Virus Protection Software and any loss or corruption of any data or software to the extent that the same would have been prevented by the proper use and implementation of the Nominated Virus Protection Software.  The LEP shall not be responsible for any loss or corruption of any data or software where the same has arisen as a result of the presence of any Virus which is not capable of detection by the Nominated Virus Protection Software [or in respect of data stored on mobile devices which have not been synchronised with the servers within a School]
.

48 INTEREST ON LATE PAYMENT

48.1 Save where otherwise specifically provided, where any payment or sum of money due from the LEP to the Authority or from the Authority to the LEP under any provision of this Agreement is not paid on or before the due date, it shall bear interest thereon at the Default Interest Rate from the due date (whether before or after any judgement) until actual payment. 

48.2 It is agreed between the Parties that the Default Interest Rate and the provisions of this Agreement relating to the payment of compensation on termination of this Agreement following the occurrence of an Authority Default provide the LEP with a substantial remedy pursuant to Sections 8 and 9 of the Late Payment of Commercial Debts (Interest) Act 1998.

49 CO-OPERATION

The LEP shall co-operate fully and in a timely manner with any reasonable request from time to time of any auditor (whether internal or external) of the Authority to provide documents, or to procure the provision of documents, relating to the Project, and to provide, or to procure the provision of, any oral or written explanation relating to the same.

50 GOVERNING LAW AND JURISDICTION

The Agreement shall be governed by and construed in all respects in the accordance with the laws of England and Wales.  Subject to clause 2​8 (Dispute Resolution Procedure), the English Courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Agreement.

51 COUNTERPARTS

This Agreement may be executed in any number of counterparts, all of which when taken together shall constitute one and the same instrument.

52 CAPACITY

Without prejudice to the remedies and contractual rights of the LEP in respect of a risk or liability or obligation expressly provided in this Agreement as being a risk, liability or obligation of the Authority (a) nothing in this Agreement shall operate as an obligation upon, or in any other way fetter or constrain, the Authority in any capacity other than as a provider of Education Services and (b) the exercise by the Authority of its duties, powers and functions in any capacity other than as a provider of Educational Services shall not lead to any liability under this Agreement on the part of the Authority to the LEP.
53 NO DOUBLE RECOVERY
Notwithstanding any other provisions of this Agreement, neither Party shall be entitled to recover compensation or make a claim under this Agreement in respect of any cost and/or loss that it has incurred to the extent that it has already been compensated in respect of that cost and/or loss pursuant to this Agreement or otherwise. 

THIS AGREEMENT is executed as a deed and delivered on the date stated at the beginning of this Deed.

	The Common Seal of [THE AUTHORITY] was hereunto affixed in the presence of:


	)))
	Authorised Signatory

	
	
	

	The Common Seal of [LEP] LIMITED was hereunto affixed in the presence of:


	)))
	Director/Company Secretary


Schedule 1 :  ICT REQUIREMENTS

Part I :  Implementation

Part II :  ICT Operational Services

Appendix 1: ICT Requirements Template 

Schedule 2 :  LEP ICT PROPOSALS

[Insert agreed version of the ICT proposals submitted by the LEP] 

Schedule 3 :  SCHOOLS

	School Name


	School Address
	PFI or D&B
	Planned Services Commencement Date
	Longstop Date 

	
	
	
	
	The  date falling [3] months after the Planned Services Commencement Date




Schedule 4 :   IMPLEMENTATION PROGRAMME

Schedule 5 :  PAYMENT MECHANISM

Schedule 6 :  APPROVED SUB-CONTRACTORS

[Insert details of approved sub-contractors]

Schedule 7 :  IMPLEMENTATION TESTING

Part I : Definitions

54 Terms used in this Schedule 7 (Implementation Testing) shall have the meaning given in clause 1 (Definitions and Interpretation), unless otherwise defined in this Part I.

55 The following terms shall have the following meanings in this Schedule 7 (Implementation Testing):

Commissioning Engineer

has the meaning given in paragraph 5.3 of Part II of Schedule 7;

Category 1 (Critical Errors) , Category 2 (High Errors), and Category 3 (Medium Errors) 

shall have the meaning given to them in the table in paragraph 8 of Part II of this Schedule 7;

Error

a fault, defect, error or other discrepancy in any ICT Assets or the installation or configuration of the ICT Assets or any failure of the ICT Assets to comply with the ICT Requirements;

Final Implementation Certificate

has the meaning given in paragraph 1.6 of Part III of this Schedule 7;

Final Implementation Test

has the meaning given in paragraph 1.1 of Part III of this Schedule 7;

Final Implementation Test Report

has the meaning given in paragraph 1.5 of Part III of this Schedule 7;

Implementation Test Plan
has the meaning given in paragraph 1.2 of Part II of this Schedule 7;

Implementation Test Report

has the meaning given to it in paragraph 8.1 of Part II of this Schedule 7.

Part II  - First Implementation 

56 APPLICATION OF THIS PART II

This Part II of Schedule 7 shall apply in respect of each School on a School-by-School basis. 

57 PRE-TEST REQUIREMENTS

57.1 The LEP will be responsible for and will provide appropriate documentation for:

57.1.1 the definition of the individual tests that make up the Implementation Tests;

57.1.2 the details of how the tests will be conducted;

57.1.3 the order in which the tests will be conducted; and 

57.1.4 the anticipated duration of each test or group of tests,

together the "Implementation Test Plan".

57.2 The LEP shall ensure that the Implementation Tests satisfy the following criteria:

57.2.1 compliance with the ICT Requirements;

57.2.2 compliance with electrical safety requirements;

57.2.3 compliance with equipment specific safety and legislative requirements;

57.2.4 volume and stress testing of the individual components, the integration of the components and the entire system; and

57.2.5 compliance with COSHH regulations (where applicable).

57.3 The Implementation Test Plan will divide the Implementation Tests into a number of tests which shall, in respect of the ICT Assets, test the individual components, the integration of the components and the entire system.

57.4 Implementation Tests will be grouped by major component (for example, infrastructure; servers; hardware; software; connectivity between servers, hardware/software and infrastructure, Internet access, MLE / VLE access).  All Implementation Tests will be based on similar principles which will be broadly defined as:

57.4.1 the scope and objective of the test with a traceable reference to the associated part of the ICT Requirements;

57.4.2 details of the initial test conditions required;

57.4.3 the test user input required; and

57.4.4 the expected results.

57.5 Implementation Test data

57.5.1 The LEP is responsible for providing any test data-sets that may be required for each test.

57.5.2 The test data is to be realistic and representative of the ICT [Assets / Services] in operational use.

57.6 The procedure for testing the ICT [Assets / Services] shall incorporate a structured test process which follows Good Industry Practice in relation to hardware, software and service testing and which is equivalent to or exceeds ISO 9001 or such other standard as the Authority accepts in writing.

58 TEST RESPONSIBILITIES

58.1 The LEP  will be responsible for:

58.1.1 producing the Implementation Test Plan, the Implementation Test data and for the provision of the Implementation Test Report (defined in paragraph 7 of this Schedule 7);

58.1.2 ensuring all testing is carried out to conform with the relevant Implementation Tests;

58.1.3 co-ordinating the Implementation Tests.

58.2 The Authority shall be responsible for:

58.2.1 conducting audits of the Implementation Tests, in agreement with the LEP; and 

58.2.2 agreeing the Implementation Test Report.

59 ENVIRONMENT

59.1 The Implementation Tests will be conducted at the relevant Sites.

59.2 The system configuration will be sufficient to execute all the tests specified.  Where tests require interfaces to other computer systems these systems are to be identified and appropriate arrangements agreed with the Authority in advance.

59.3 The ICT Assets to be subjected to any Implementation Tests will be under strict configuration control.  Any changes will be implemented in a traceable manner and the ICT Assets will be tested by the LEP prior to submission for any repeat Implementation Tests.

60 IMPLEMENTATION TEST PROCEDURE

60.1 The LEP  shall adopt the following criteria:

60.1.1 testing will be structured and repeatable;

60.1.2 test results will be captured promptly and without introducing unacceptable collateral information; 

60.1.3 the classification of any Error will be consistent and agreed by the Authority and the LEP prior to the commencement of the Implementation Tests; and

60.1.4 regression testing will be performed, where necessary, following remediation of any Error.

60.2 Within a reasonable period prior to the commencement of any Implementation Tests, the LEP shall give the Authority notice of the same and the Authority may send a representative to attend and monitor any such Implementation Tests.

60.3 Implementation Tests will be performed under the overall control of the LEP’s commissioning engineer (the "Commissioning Engineer") [and where possible a Learning Outcomes Co-ordinator].  The Commissioning Engineer will ensure that the testing is conducted in a controlled manner as defined in the Implementation Test Plan and that the necessary information is recorded.

60.4 Prior to the start of any Implementation Tests, the Commissioning Engineer will ensure that a testing log is set-up.  It will be the Commissioning Engineer’s responsibility to ensure that the test log is maintained.

60.5 The objective of the test log is to ensure that all of the tests are capable of being reproduced and that if an Error is detected, sufficient information is recorded to enable it to be resolved.

60.6 The Implementation Tests will only be stopped if it is agreed by the Authority and the LEP that Errors exist such that no further testing is possible.  

61 IMPLEMENTATION TEST ROLES AND RESPONSIBILITIES

61.1 The LEP shall be responsible for the rectification of Errors but excluding any Errors which result directly from any failure or defect of any hardware, software or other system that is the responsibility of the Authority hereunder.

61.2 The LEP shall work with the Authority to generate a rectification plan for Errors that are a result of integration with existing legacy systems.

61.3 The Authority may invite Authority Related Parties and/or non-Authority Related Parties to witness the Implementation Tests providing they have a legitimate interest in the testing, e.g. quality assurance representatives.

62 RESULT RECORDING MECHANISM

62.1 After each Implementation Test the LEP shall record whether the test passed or failed.  

62.2 All Errors detected during testing shall be provisionally categorised by the LEP as one of the following:

	Category
	Priority
	Meaning
	Examples

	1
	Critical

	A severe error which prevents any testing or usage of the ICT Assets or ICT Services or a material part of them.



	This level of problem would include the loss of critical functionality or circumstances where the function performs incorrectly.



	2
	High
	A major error which will prevent the overall acceptance of the ICT Assets or a material part of them.

	The function is seen as operationally critical.  The function under test is considered to have major errors that cannot be accepted or that there is  no adequate work around to obviate the system errors either within the ICT [Assets / Services] or by modifying other processes to accommodate the loss of functionality.



	3
	Medium
	A significant error which would prevent overall acceptance of the ICT Assets save   where a resolution is in progress or an acceptable workaround is in place.
	The function under test has successfully passed the majority of its functional requirements.  However, the remaining Errors are required to be corrected.  Nevertheless, these Errors may be acceptable to the Authority providing a suitable resolution has been planned to correct the Errors in a timely manner or a suitable workaround is available to reduce the impact in the short term.  A workaround may include minor modifications to business processes but will not be acceptable if it results in an adverse impact on or causes disruption to the Authority or any School.  


It should be noted that the correction of these Errors might be cycle dependent.  An example of this might be if an Error has been found in a reporting function but the Error is in a periodic report function.  The impact from this Error may not be seen for some time but is still required to be corrected before the function is required.



	
	Low 1
	Minor Error does not seriously impact functionality and testing can continue.
	The Error is considered to have a minor impact on the operation of the ICT Assets and/or the ICT Services. A workaround is available that does not adversely affect the day to day business of the School.



	
	Low 2
	Cosmetic Error or documentation problem with little or no impact on testing or usage.
	These are Errors that whilst recognised are considered to have little impact on the operation of the ICT Assets and/or the ICT Services  and as such are considered to be low priority for correction.




62.3 Following provisional categorisation of each Error, the LEP shall submit its report to the Authority for agreement.  If no such agreement can be reached, either Party may refer the matter to the Dispute Resolution Procedure.

63 IMPLEMENTATION TEST REPORT

63.1 A report ("Implementation Test Report") will be produced by the LEP as soon as reasonably practicable following completion of the Implementation Tests which will provide the basis for the acceptance of the ICT  Assets.

63.2 The Implementation Test Report will contain:

63.2.1 a summary of the testing performed;

63.2.2 a statement confirming that, subject to specifically identified items, all Implementation Tests have been undertaken and passed; and

63.2.3 a list of any outstanding Errors and an agreed timescale for the correction of any such Errors.

64 IMPLEMENTATION 

64.1 On completion of the Implementation Tests, if: 

64.1.1 no Category 1 (Critical Errors) or Category 2 (High Errors) have been identified and remain to be corrected; and 

64.1.2 there is an agreed plan for the resolution of any Category 3 (Medium Errors);

the ICT Assets shall be deemed by the Authority to have passed the Implementation Tests.

64.2 Within no more than five (5) Business Days after the date on which the LEP considers that the ICT Assets have passed the Implementation Tests, the LEP shall send to the Authority the Implementation Test Report.

64.3 Within no more than ten (10) Business Days after receipt of the Implementation Test Report from the LEP, and if the Parties agree that the relevant ICT Assets and ICT Services have passed the Implementation Tests, the Authority shall send to the LEP an Implementation Certificate for the relevant School in the form set out in the Appendix to this Part II of Schedule 7.  In the event that the Parties are unable to reach such agreement within the specified period, then the matter may be referred by either Party to the Dispute Resolution Procedure.

65 ISSUE OF A FIRST IMPLEMENTATION CERTIFICATE

The provision of a First Implementation Certificate shall not be construed as a waiver of the rights of the Authority hereunder or any variation of this Agreement and shall not subsequently prejudice any rights or remedies of the Authority (including any rights to re-test the ICT Assets and/or the ICT Services (or part thereof)), including those which were the subject of any Implementation Certificate).  

APPENDIX

FIRST IMPLEMENTATION CERTIFICATE

To:

[LEP] 

FROM:

[THE AUTHORITY]

[Date]

Dear Sirs

School: [insert name of school (the "School")]

We refer to the ICT Services Contract (the "Agreement") between [The Authority] (the “Authority") and your company dated [insert date], relating to the provision of ICT equipment and services.

We confirm that, subject to the items set out in the Annex to this certificate, the installation and performance of the ICT Assets at the School has been tested in accordance with the Implementation Tests referred to in Part II of Schedule 7 to the Agreement.

The granting by the Authority of this First Implementation Certificate does not constitute a waiver of or a variation of the rights of the Authority under the Agreement. 

Yours faithfully
ANNEX

Part III  - Final Implementation
66 IMPLEMENTATION TESTING

66.1 The Parties will meet to agree a plan for testing the wide area network established by the LEP in accordance with this Agreement and any other elements of the ICT Requirements relating to interconnectivity and interoperability of the ICT Assets and ICT Services between any of the Schools (the "Final Implementation Test").

66.2 The LEP shall design, document and execute the Final Implementation Tests.  

66.3 Nothing in this Part III shall require the LEP to repeat tests carried out in accordance with Part II of this Schedule 7 (unless the repetition of such tests is reasonably required in order to confirm continued compliance with the ICT Requirements).   

66.4 On completion of the Final Implementation Tests, if: 

66.4.1 no Category 1 (Critical Errors) or Category 2 (High Errors) have been identified and remain to be corrected; and 

66.4.2 there are no Category 3 (Medium Errors) at any School that remain unresolved without the agreement of the Authority,

the ICT Assets shall be deemed by the Authority to have passed the Final Implementation Tests.

66.5 Within no more than five (5) Business Days after the date on which the LEP considers that the ICT Assets have passed the Final Implementation Tests, the LEP shall send to the Authority an implementation test report (a “Final Implementation Test Report”).
66.6 Within no more than ten (10) Business Days after receipt of the Final Implementation Test Report from the LEP, and if the Authority agrees that the ICT  Assets have passed the Final Implementation Tests, the Authority shall send to the LEP an implementation certificate (a “Final Implementation Certificate”) in the form set out in the Appendix to this Part III of Schedule 7.

67 ISSUE OF A FINAL IMPLEMENTATION CERTIFICATE

The provision of a Final Implementation Certificate shall not be construed as a waiver of the rights of the Authority hereunder or any variation of this Agreement and shall not subsequently prejudice any rights or remedies of the Authority (including any rights to re-test the ICT Assets and/or ICT Services (or part thereof)), including those which were the subject of any Implementation Certificate).  

APPENDIX

FINAL IMPLEMENTATION CERTIFICATE

To:

[LEP] 

FROM:

[THE AUTHORITY]

[Date]

Dear Sirs

We refer to the ICT Services Contract (the "Agreement") between [The Authority]  (the "Authority") and your company dated [ date], relating to the provision of ICT equipment and services.

We confirm that, subject to the items set out in the Annex to this certificate, the installation and performance of the ICT Assets has been tested in accordance with the Final Implementation Tests referred to in Part III of Schedule 7 to the Agreement.

The granting by the Authority of this Final Implementation Certificate does not constitute a waiver of or a variation of the rights of the Authority under the Agreement. 

Yours faithfully

ANNEX

Schedule 8 :  INSURANCE

1 PROPERTY DAMAGE INSURANCE

1.1 Insured Property

1.1.1 All ICT Assets (including projectors, computers, laptops and tablet PCs, computer related, point of sale and telecommunications equipment, interconnecting wiring and peripheral equipment used in connection therewith);

1.1.2 Ancillary equipment comprising air conditioning equipment; generating and regulating equipment; detection and protection equipment; interconnecting wiring and pipework; storage equipment used in connection therewith;

1.1.3 Computer records and/or other media or storage devices (whether used or unused) or programs (but excluding the value to the Insured of the information therein); storage racking and carrying cases;

owned, rented, hired, leased, loaned or for which the Insured parties deem themselves to be responsible.

1.2 Cover

"All risks" of physical loss or damage to the Insured Property from any cause not excluded.

1.3 Insured Parties: 

1.3.1 the Authority and Governing Bodies

1.3.2 the LEP

1.3.3 the ICT Contractor

1.3.4 the ICT Sub-Contractor

1.3.5 the FM Contractor

each for their respective rights and interests.

1.4 Period of Insurance 

From execution of the Agreement until its expiry or earlier termination, and renewable on an annual basis unless agreed otherwise by the Insured Parties.

1.5 Sum Insured

At all times an amount not less than the replacement value of the Insured Property

1.6 Insured Premises 

Any premises owned, permanently occupied or utilised by the Insured anywhere in Western Europe including transit and temporary premises whilst anywhere in the World including an Employees private dwelling.

1.7 Maximum deductible: 

£[        ] each and every loss.

1.8 Cover Features  and Extensions:

1.8.1 Terrorism and Sabotage

1.8.2 Accidental Discharge of Gas Flooding Systems

1.8.3 Temporary Removal

1.9 Principal exclusions:

1.9.1 War, civil war, armed conflict

1.9.2 Nuclear contamination, where Uninsurable

1.9.3 Pressure waves caused by devices travelling at supersonic speeds

1.9.4 Unexplained shortage

1.9.5 Unattended Vehicles

1.9.6 Wear and tear

1.9.7 Satellite Telecommunications Failure

1.9.8 Digital or Cyber Risks

1.9.9 Date Recognition; and

1.9.10 Such other exclusions as are generally applied as a matter of current market practice in the relevant insurance market from time to time.
2 THIRD PARTY LIABILITY INSURANCE (INCLUDING PRODUCTS LIABILITY)

2.1 Interest:  To indemnify the Insured in respect of all sums that they may become legally liable
 to pay (including claimant’s costs and expenses) as damages whether under contract or otherwise in respect of accidental:

2.1.1 death or bodily injury to illness or disease contracted by any person;

2.1.2 loss of or damage to property; including but not limited to the Authority's assets; and/or

2.1.3 interference to property or any easement, right of air, light, water or way or the enjoyment or use thereof by obstruction, trespass, loss of amenities, nuisance or any like cause,

in any such case happening or consequent upon a cause occurring during the Period of Insurance.

2.2 Insured Parties
: 
2.2.1 LEP
2.2.2 Authority and Governing Bodies

2.2.3 ICT Contractor

2.2.4 ICT Sub-contractor

2.2.5 FM Contractor.

2.3 Period of Insurance: from execution of the Agreement until its expiry or earlier termination.

2.4 Limit of Indemnity: [(£20,000,000)] (index linked) any one occurrence/unlimited in the period.

2.5 Maximum Deductibles: [(£10,000)] (index linked) each and every occurrence of property damage (personal injury claims to be paid in full).

2.6 Cover Features and Extensions:

2.6.1 Cross liabilities clause;

2.6.2 Contractual liability clause; and

2.6.3 Worldwide jurisdiction.

2.7 Principal Exclusions:

2.7.1 Liability of any insured to its own employees;

2.7.2 Fines, penalties, punitive or exemplary damages;

2.7.3 Liquidated damages; 

2.7.4 War, invasion, acts of foreign enemies, hostilities (whether declared or not), civil war, rebellion, revolution, insurrection of military or usurped power;

2.7.5 Seepage, pollution or contamination unless caused by a sudden, unintended and unexpected happening;

2.7.6 Nuclear risks; and

2.7.7 Such other exclusions as are generally applied as a matter of current market practice in the relevant insurance market from time to time.

Schedule 9 :  ICT INTERFACE AGREEMENT(S)

Schedule 10 : ICT CONTRACTOR DIRECT AGREEMENT

Schedule 11 :   PROJECT DOCUMENTS AND ANCILLARY DOCUMENTS

Part I : Project Documents

[ICT Contractor Direct Agreement]
Part II : Ancillary Documents

[ICT Interface Agreement]

[ICT Sub-Contract] 

Schedule 12 :  AUTHORITY SOFTWARE

Schedule 13 :  LIAISON PROCEDURE

1 PROJECT LIAISON GROUP

1.1 The Authority and the LEP [and the ICT Contractor] shall establish and maintain throughout the duration of this Agreement a project liaison group (the "Project Liaison Group"), consisting of one member from the Authority and one member from the LEP [and one member from the ICT Contractor].

1.2 Each Party will have the right to make reasonable objections to the other [Party’s/Parties'] proposed members.

2 FUNCTIONS

2.1 The functions of the Project Liaison Group shall be:

2.1.1 to provide a means for the joint review of all aspects of the performance of this Agreement; 

2.1.2 to provide a forum for joint strategic discussion and consideration of all aspects with regard to this Agreement including ensuring dissemination of information and consideration of the views of all the stakeholders connected with the Project;

2.1.3 to consider issues relating to:

2.1.3.1 the provision of the ICT Services; and

2.1.3.2 Authority Changes; and

2.1.3.3 [others to be listed]; and

2.1.4 to provide a means of determining, on a School by School basis, the final specification of the ICT Assets for the purposes of clause 8.4.2 and in accordance with the provisions of Appendix 1 to this Schedule.

3 ROLE 

The role of the Project Liaison Group is to make recommendations to the Authority and to the LEP, which the Authority and the LEP may accept or reject at their complete discretion.  Neither the Project Liaison Group itself, nor its members acting in that capacity, shall have any authority to vary any of the provisions of this Agreement or to make any decision binding on the Parties.  The Authority and the LEP shall not rely on any act or omission of the Project Liaison Group, or any members of the Project Liaison Group acting in that capacity, so as to give rise to any waiver or personal bar in respect of any right, benefit or obligation of the Authority or of the LEP under this Agreement.  No discussion, review or recommendation by the Project Liaison Group shall relieve the Authority or the LEP of any liability or vary any such liability or any right or benefit.

4 REPRESENTATIVES 

The Authority and the LEP [and the ICT Contractor] may appoint their representatives on the Project Liaison Group and remove those representatives and appoint replacements, by written notice delivered to the other at any time.  A representative on the Project Liaison Group may appoint and remove an alternate (who may be another representative of that Party) in the same manner.  If a representative is unavailable (and the other [Party's/Parties’] representative may rely on the alternate’s statement that the representative is unavailable) his alternate shall have the same rights and powers as the representative.

5 PRACTICES AND PROCEDURES 

Subject to the provisions of this Schedule, the members of the Project Liaison Group may adopt such procedures and practices for the conduct of the activities of the Project Liaison Group as they consider appropriate.

6 RECOMMENDATIONS 

Recommendations and other decisions of the Project Liaison Group must have the affirmative vote of all those voting on the matter.

7 VOTING 

Each member of the Project Liaison Group shall have one (1) vote.

8 FREQUENCY OF MEETINGS 

The Project Liaison Group shall meet at least once every quarter.

9 CONVENING OF MEETINGS 

Any member of the Project Liaison Group may convene a meeting of the Project Liaison Group at any time.

10 NOTICES OF MEETINGS 

Not less than ten (10) Business Days notice (identifying the agenda items to be discussed at the meeting) shall be given to convene a meeting of the Project Liaison Group, except that in emergencies, a meeting may be called at any time on such notice as may be reasonable in the circumstances.

11 ATTENDANCE AT MEETINGS

Meetings of the Project Liaison Group should normally involve the attendance (in person or by alternative) of representatives at the meeting.  Where all the representatives of the Project Liaison Group consider it appropriate, meetings may also be held by telephone or another form of telecommunication by which each participant can hear and speak to all other participants at the same time.

12 MINUTES 

Minutes of all decisions and meetings of the Project Liaison Group shall be kept by the LEP and copies circulated promptly to the Authority and the LEP [and the ICT Contractor], normally within ten (10) Business Days of the making of the decision or the holding of the meeting.

Schedule 14 :  DISPUTE RESOLUTION PROCEDURE 

1 APPLICATION OF THE PROCEDURE

The Dispute Resolution Procedure shall apply to any Dispute except where it has been excluded from this procedure by an express term of this Agreement.

This Dispute Resolution Procedure shall not impose any pre-condition on any Party or otherwise prevent or delay any Party from commencing proceedings in any court of competent jurisdiction in relation to any Dispute in which that Party requires either:

1.1 an order (whether interlocutory or final) restraining the other Party from doing any act or compelling the other Party to do any act;  or

1.2 a judgement for a liquidated sum to which there is no arguable defence.

2 REFERRAL TO THE LIAISON COMMITTEE AND CHIEF EXECUTIVES 

All Disputes shall first be referred to the Liaison Committee.  If the Parties are unable to resolve the Dispute within [   ] Business Days of referral to the Liaison Committee, then the dispute shall be referred to the Chief Executive of each of the LEP and the Authority.

3 MEDIATION 

If the Parties have been unable to resolve the Dispute within [   ] Business Days of referral to the Chief Executives, they may refer the Dispute to mediation on such conditions as may be agreed between the Parties.  Any mediation shall be completed within [   ] Business Days of such referral and any decision arising therefrom shall be final and binding unless otherwise agreed by the Parties.

4 EXPERT

4.1 Subject to Paragraph 5 (Fast Track Dispute Resolution), if the Dispute has not been resolved within [   ] Business Days of its being referred to the Liaison Committee, and the Parties have chosen not to refer the Dispute to mediation, either Party may by notice to the other refer the Dispute to an expert named by the Parties to act as Expert in resolution of the Dispute.  If the Parties fail to agree the appointment of the Expert within [   ] Business Days of such notice, the Expert shall be appointed by [describe the relevant appointing body]. 

4.2 [Consider the generic rules or procedural requirements which are appropriate.] 

4.3 The Expert shall act as an expert and not as an arbitrator and shall act fairly and impartially.

4.4 Subject to the provisions of Paragraph 4.2, the decision of the Expert shall be final and binding on the Parties unless overturned by arbitration proceedings.

5 FAST TRACK DISPUTE RESOLUTION PROCEDURE

5.1 Any dispute which relates to matters which are expressly stated in this Agreement to be subject to the Fast Track Dispute Resolution Procedure, may at any time be referred direct to an Expert without observing Paragraphs 1, 2 and 3.  Following such referral, the provisions of clause 4 shall apply provided that:

[Consider any specific issues for Fast Track determination.] 
 

5.2 Unless otherwise agreed between the Parties the decision of the Expert in the Fast Track Dispute Resolution Procedure shall be final and binding.

6 ARBITRATION

All Disputes, to the extent not finally resolved pursuant to the procedures set out in the foregoing provisions of this Schedule shall be referred to Arbitration pursuant to the following provisions:

6.1
The Arbitration shall be governed by the provisions of the Arbitration Act 1996. 

6.2
The party initiating the Arbitration shall give a notice of Arbitration to the other party (the "Notice"):

6.2.1
stating that the Dispute is referred to Arbitration; and

6.2.2
stating the details of the issues to be resolved; and

6.2.3
stating that it is agreed between the parties that the arbitral tribunal shall comprise a sole Arbitrator; 



6.2.4
inviting the other party to concur in the appointment of a sole Arbitrator
6.3
If the parties fail to agree the appointment of the Arbitrator 
 within 10 Business Days of the Notice being issued by the party under paragraph 6.2, the Arbitrator shall be appointed by  [describe the relevant service]. 

6.4
Should a vacancy arise because any Arbitrator (“the preceding Arbitrator”) dies, resigns, refuses to act or becomes incapable of performing his functions, the vacancy shall be filled by the method by which the preceding Arbitrator was originally appointed, with the parties to agree the appointment of a replacement Arbitrator for the preceding Arbitrator within 10 Business Days of the death, resignation, refusal to act or incapacity of the preceding Arbitrator.  If the parties fail to agree the appointment of a replacement Arbitrator within this period (or such other period as the parties may agree), the Arbitrator shall be appointed by [describe the relevant service]. 

6.5
The Arbitration is to be held in London, in the English language and England shall be the seat of Arbitration.

6.6
Subject to any agreement of the parties to the contrary, the Arbitrator shall have power, inter alia to: [Sections 30, 34, 37, 38, 41, 47, 48, 49, 57, 61, 65]. 

6.7
The parties hereby agree that the Arbitrator shall have power, inter alia to: [Sections 35, 38, 39, 41 and 46]. 

6.8
The Arbitrator shall deliver his decision on any matter referred to him within 28 days of concluding the final hearing which may have been held in connection with the matter and in any event within 6 months (or such other period as the parties may agree) of his appointment.  The Arbitrator’s decision shall be in writing and shall state the reasons for his decision.  

6.9 The award of the arbitral tribunal shall be final and binding [subject to Section 69 of the Arbitration Act 1996]. 

7 EFFECT OF DISPUTES

Unless this Agreement has already been repudiated or terminated, the LEP shall, notwithstanding that any Dispute is subject to the Dispute Resolution Procedure set out in this Schedule 14 (Dispute Resolution Procedure), continue to carry out its obligations in accordance with this Agreement.

Schedule 15 :  AUTHORITY’S POLICIES

Schedule 16 : BASELINE COST MODEL
Schedule 17 :  FIRST EMPLOYEE LIST

Schedule 18 :  LEP WARRANTED DATA

1 Registered Name of LEP:

[PREFERRED BIDDER TO COMPLETE]

2 Registered Office of LEP:

[PREFERRED BIDDER TO COMPLETE]

3 Company Registration Number of LEP:

[PREFERRED BIDDER TO COMPLETE]

4 Directors of LEP:

[PREFERRED BIDDER TO COMPLETE]

5 Shareholders of LEP (with respective shareholdings):

[PREFERRED BIDDER TO COMPLETE]

Schedule 19 :  PROPOSED WORKFORCE INFORMATION

Schedule 20 :  CODE DISPUTE RESOLUTION PROCEDURE

The Parties must exhaust all normal local procedures as required by paragraph 9 and paragraph 13 of the Code before invoking the Alternative Dispute Resolution procedure (ADR) provided for in paragraph 14 of the Code.
The ADR will be under the supervision of an independent person appointed from an approved list supplied by ACAS.  If the Parties so agree, they may appoint two “wing members” with an employer and trade union background to assist the independent person. 
68 The dispute resolution process:

Disputes will be resolved using the following three-stage procedure.
68.1 Stage 1: Initial reference to the independent person.

The independent person will be invited to answer three questions:
(i) Is this a dispute about the application of the Code?
If the answer is no, the matter can proceed no further.  If yes, then the independent person will move to question (ii).
(ii) Have the Parties exhausted local procedures?
If the answer is no, then the Parties will be invited to make further local efforts to resolve the dispute.  If yes, then the independent person will conduct an independent assessment, by answering question (iii) and giving reasons for the answer.
(iii) Do the terms and conditions of employment on offer to new employees comply with the Code? 
If the answer is yes, then the matter is deemed to be concluded and the contractor can continue to offer the same package of conditions to new employees. If the answer is no, then the dispute will proceed to Stage 2.
Time limit: Twenty (20) Business Days.
68.2 Stage 2: Discussions with a view to reaching an agreement on compliant terms and conditions
Stage 2 begins with the Parties being invited to seek to resolve the matter through further discussions.
The independent person will make themselves available to the Parties to facilitate the process.  The Parties also have the option of establishing other arrangements for mediation.
If the Parties can reach an agreement consistent with the Code then the matter is closed and the new package of conditions of employment will be applied both to new starters and to those employed during the dispute.  
If no agreement can be reached within the allotted time then the dispute will proceed to Stage 3.
Time limit: Ten (10) Business Days, with the possibility that this might be extended by the agreement of the Parties and with the consent of the independent person.
68.3 Stage 3: Final Reference to the Independent Person
The independent person invites the Parties to make final submissions.  If the independent person then believes it would be worthwhile, the Parties may be given a short period of further discussion. 
If there is no  giving the Parties more time - or if during any discussion the Parties were unable to agree on how to bring the matter to a successful conclusion - then the independent person will proceed to a final binding arbitration. Having heard the evidence and reached a conclusion the independent person will impose a revised package of terms and conditions applicable to each of the affected employees.
Time limit: Ten (10) Business Days

2 Stage 1:  Referral to Independent Person and Execution of Independent Assessment (Twenty (20) Business Days in total from the point when ADR is invoked)


[image: image3]
3 Stage 2:  Parties given time to resolve the dispute, with ongoing joint access to the Independent Person and with the option of mediation (Ten (10) Business Days, extendable by agreement)

[image: image4]
4 Stage 3:  Final submissions and Arbitration (Ten (10) Business Days)
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Schedule 21 :  BULK TRANSFER TERMS
 

1 INTERPRETATION AND DEFINITIONS

In this Schedule, unless the context otherwise requires, the following terms shall have the meanings given to them below:

Actuary’s Letter

means the letter from the Administering Authority’s Actuary, a copy of which has been attached to this Schedule
 ;

Administering Authority’s Actuary

means [name of actuary] of [name of firm], or another actuary appointed by the Administering Authority for the purposes of this Schedule;

AVCs

means AVCs or SCAVCs as defined in the LGPS Regulations;

Due Date

means the date [  ] days after the last of the conditions in paragraph 3.6 of this Schedule has been satisfied;

Fund

means the [                           ] Fund within the LGPS;

LEP’s Actuary

means [name of actuary] of [name of firm], or another actuary appointed by the LEP and/or relevant Sub-Contractor for the purposes of this Schedule;

Transfer Amount

means the amount or amounts referred to in paragraph 3.1 of this Schedule;

Transferring Member

means an Eligible Employee who agrees to a transfer of benefits being made for him or her from the Fund to the LEP Scheme under paragraph 2 of this Schedule;

2 THE LEP SCHEME

The LEP shall (and shall procure that each relevant Sub-Contractor shall) invite each Eligible Employee who joins the LEP Scheme in accordance with clause [25.7.2.1] of this Agreement to consent to a transfer of benefits being made for him from the Fund to the LEP Scheme.  The LEP and/or relevant Sub-Contractor must issue this invitation no later than [one (1)] month after the Relevant Transfer Date.
  The invitation must be in a form acceptable to the Authority and the Administering Authority (such acceptance not to be unreasonably withheld or delayed by the Authority) and which complies with any requirements of the LGPS Regulations.  Any Eligible Employee wishing to consent to a transfer of benefits must notify the LEP and/or relevant Sub-Contractor of this consent in writing no later than [three]  
months after the date of the invitation.  The LEP shall (and shall procure that each relevant Sub-Contractor shall) provide the Authority and the Administering Authority with the names of the Transferring Members no later than [four (4)] months after the Relevant Transfer Date. 

3 TRANSFER PAYMENT FROM THE FUND

3.1 The Authority shall use reasonable endeavours to ensure that the Administering Authority transfers from the Fund to the LEP Scheme on the Due Date an amount in respect of the relevant Transferring Members' service in the Fund before the Relevant Transfer Date calculated in accordance with the Actuary’s Letter and the LGPS Regulations.

3.2 As soon as reasonably practicable following the Relevant Transfer Date, the LEP shall (and shall procure that each relevant Sub-Contractor shall) promptly provide all data within its possession or under its control which the Administering Authority and the Administering Authority’s Actuary may require for the calculation of the Transfer Amount and shall warrant that this data is in all material respects true, complete and accurate. 

3.3 As soon as reasonably practicable following the Relevant Transfer Date, the Authority shall promptly provide all data within its possession or under its control which the Administering Authority and the Administering Authority’s Actuary may require for the calculation of the Transfer Amount and shall warrant that this data is in all material respects true, complete and accurate. 

3.4 The Authority shall use its reasonable endeavours to procure that:

3.4.1 as soon as reasonably practicable after the Administering Authority's Actuary has been provided with the necessary data and information, the Administering Authority's Actuary shall calculate the Transfer Amount in accordance with the Actuary’s Letter and the LGPS Regulations; and

3.4.2 within [one (1) week] of completing this calculation, the Administering Authority’s Actuary shall notify the LEP's Actuary in writing of the particulars of the calculation and the data on which the calculation is based. 

The LEP's Actuary will then have [one (1) month] (or such longer period as the Parties may agree) from the date on which those particulars and data have been supplied to him in which to object in writing that the calculation is incorrect or not in accordance with the Actuary’s Letter. The calculation shall be final and binding on the Parties if the LEP's Actuary raises no objection within this stated period. 

3.5 If the LEP’s Actuary objects in writing under paragraph 3.4 of this Schedule and the Administering Authority’s Actuary and the LEP’s Actuary cannot subsequently agree the Transfer Amount within [one (1)] month (or such longer period as shall be agreed between the Parties) of the objection, then the amount shall be determined by an independent actuary to be nominated by the Administering Authority and the LEP and/or relevant Sub-Contractor jointly or, if they cannot agree, by the President of the Institute of Actuaries on application by either Party.  The independent actuary shall act as an expert and not as an arbitrator, and his decision shall be final and binding on the Parties.  The independent actuary’s costs shall be payable equally by the Administering Authority and the LEP and/or relevant Sub-Contractor.

3.6 Payment to the LEP Scheme of the Transfer Amount shall only be made on the following conditions:

3.6.1 the Transfer Amount has been agreed or determined under paragraph 3.4 or 3.5 of this Schedule and in accordance with the LGPS Regulations; 
3.6.2 the LEP and/or relevant Sub-Contractor has complied with all its obligations under this Schedule; and

3.6.3 the trustees of the LEP Scheme have confirmed in writing that:

3.6.3.1 a payment should be made in accordance with the LGPS Regulations and that they shall accept payment on the terms set out in paragraph 4 of this Schedule; 

3.6.3.2 they shall accept liability for each Transferring Member’s accrued contracted out rights under the Fund; and 

3.6.3.3 they shall accept the Transfer Amount in full and final settlement of all claims against the Fund in respect of each Transferring Member.

3.7 [The payment of the Transfer Amount shall be satisfied by the transfer of readily marketable stocks and shares of the Fund as agreed by the Administering Authority and the trustees of the LEP Scheme having a mid-market value on the day before the Due Date equal to the Transfer Amount. If the Administering Authority and the trustees of the LEP Scheme are not able to agree some or all of the particular assets to be transferred, or the mid-market value of any such assets, the payment of the Transfer Amount (or the appropriate part of it) shall be satisfied by the Fund transferring cash equal to [  ]% of that part of the Transfer Amount in respect of which there has been no agreement as to the assets to be transferred.] 
  

4 PAST SERVICE BENEFITS

The LEP shall (and shall procure that each relevant Sub-Contractor shall) ensure that:

4.1
the LEP Scheme provides in respect of each Transferring Member such benefits as the Administering Authority’s Actuary certifies to be of actuarially equivalent value [(in accordance with the Actuary's Letter)] 
 to the benefits which would have been payable under the LGPS in respect of the Transferring Member’s service before the Relevant Transfer Date if he had remained a member of the LGPS; [and

4.2
the Transfer Amount will, subject only to any HMRC limits that may still apply, be wholly applied in the LEP Scheme for the provision of the benefits mentioned in paragraph 4.1 of this Schedule. 
]

5 ADDITIONAL VOLUNTARY CONTRIBUTIONS

Nothing in this Schedule shall apply to AVCs or to benefits secured by them.  However, the Authority shall use reasonable endeavours to ensure that the assets representing each Transferring Member's AVCs in the Fund (if any) shall be transferred to the LEP Scheme.  The LEP shall (and shall procure that each relevant Sub-Contractor shall) ensure that the LEP Scheme provides benefits for each relevant Transferring Member which are equivalent to the assets transferred. 

6 NO ASSISTANCE

The LEP shall not (and shall procure that each relevant Sub-Contractor shall not) encourage or initiate or assist or facilitate any action or provide any financial assistance for the purpose of requiring the Fund to pay an amount larger than the Transfer Amount to the LEP Scheme in respect of the Transferring Members.

7 [EXIT PROVISIONS
 

7.1 The LEP undertakes to the Authority (for the benefit of the Authority itself and for the Authority as agent and trustee for the benefit of the [Eligible Employees]  
that on:

7.1.1 the expiry or termination of this Agreement; or

7.1.2 the expiry or termination of any Sub-Contract in the case of a relevant Sub-Contractor; or

7.1.3 the employment of any [Eligible Employee] transferring to a New Employer in accordance with clause 25.12 of this Agreement (or otherwise),

the LEP shall (and shall procure that each relevant Sub-Contractor shall) procure that the trustees of the LEP Scheme offer bulk transfer terms in respect of the relevant [Eligible Employees'] service in the LEP Scheme to the pension scheme of the Authority, any Future Service Provider (or their sub-contractors), any new Sub-Contractor or any New Employer (as applicable) which are no less favourable (in the opinion of the Administering Authority's Actuary or an actuary appointed by the Authority) than the bulk transfer terms set out in the Actuary's Letter.

7.2 If the transfer payment paid by the trustees of the LEP Scheme is less (in the opinion of the Administering Authority's Actuary or an actuary appointed by the Authority) than the transfer payment which would have been paid had paragraph 7.1 of this Schedule been complied with, the LEP shall (and/or shall procure that each relevant Sub-Contractor shall) pay to the Authority, any Future Service Provider (or their sub-contractor), any new Sub-Contractor or any New Employer (as appropriate) (or as such person shall direct) the amount of the difference.]

8 [AUTHORITY'S COSTS

Any costs of the Authority necessarily and reasonably incurred in connection with this Schedule shall be borne by the LEP.]

Schedule 22 :  CONFIDENTIAL INFORMATION

Part I : Commercially Sensitive Contractual Provisions
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Part II : Commercially Sensitive Material
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Schedule 23 : AUTHORITY OBLIGATIONS

Schedule 24 : EXIT MANAGEMENT

Preparation of Exit Plan

1.1 The LEP shall, within ninety (90) days of the Commencement Date prepare and deliver to the Authority, for the Authority's consideration and comment, a draft Exit Plan which shall meet the requirements set out in this Schedule.

1.2 The Authority shall respond with written comments to the LEP as soon as reasonably practical following receipt of the draft Exit Plan provided in accordance with paragraph 1.1 above.
1.3 The LEP shall submit a final version of the Exit Plan to the Authority for approval (not to be unreasonably withheld or delayed) within ten (10) Business Days of receipt by the LEP of the Authority’s written comments on the draft Exit Plan and, provided such final version properly addresses the comments of the Authority supplied pursuant to paragraph 1.2, the Authority shall approve the same.

2 Content of Exit Plan

2.1 The LEP shall ensure that the Exit Plan, unless otherwise agreed between the parties, incorporates the following:

2.1.1 the processes, procedures and plans for migration of the ICT Services from the LEP to the Authority and/or a Replacement Services Provider;

2.1.2 a description of the governance structure and procedures for the migration of the ICT Services (including any organisational structures, roles, responsibilities and reporting arrangements which need to be in place); 

2.1.3 an up-to-date list of assets, rights, licences, agreements and resources required to deliver and support the ICT Services (such list to include details of hardware, infrastructure management facilities, applications software, data, development and support facilities, documentation, standards and policies, software licences, third party contracts, human resources, properties and facilities);

2.1.4 a description of the hand-over activities which will be required in connection with the migration of the ICT Services from the LEP;
2.1.5 a description of the process for identification, selection and appointment of an exit management team ("Exit Team") including suitably experienced representatives of the LEP, the Authority and, where appropriate, the Replacement Services Provider; 

2.1.6 plans for the disclosure to the Authority and/or the Replacement Services Provider of the documentation listed in accordance with paragraph 2.1.3 above, and information in the possession or control of the LEP or any Sub-Contractor relating to the use and operation of the ICT Services (including, but not limited to, information in relation to any relevant software interfaces; 

2.1.7 identification and listing of:

(a) equipment rental agreements, equipment lease agreements, maintenance agreements and support agreements utilised by the LEP and any Sub-Contractors in connection with the performance of the ICT Services together with details of the relevant lessors and service providers, the charges and payment terms, expiry dates and early termination provisions and whether such agreements relate exclusively to the performance of the ICT Services;

(b) sub-contracts or agreements between the LEP and any Sub-Contractor applicable to the ICT Services and whether such agreements relate exclusively to the performance of the ICT Services;

2.1.8 plans for the transfer of Authority Data then in the LEP's or any Sub-Contractor's possession or control from the LEP to the Authority and/or a Replacement Services Provider.

3 Maintenance of Exit Plan

3.1 The LEP shall review, maintain and update the Exit Plan during the Contract Period and, for each Exit Plan, provide the Authority with a fully updated Exit Plan for review by the Authority every six (6) months from the date of the Authority's approval of the Exit Plan. For the purposes of this paragraph, 'fully updated' shall mean that the Exit Plan accurately reflects the impact of any and all changes made to this Agreement and the Services since approval of the previous version of such Exit Plan.

3.2 The LEP shall report upon the following matters to meetings of the Project Liaison Group as and when such meetings are held in accordance with this Agreement:

3.2.1 the status of the Exit Plan; and

3.2.2 any issues that are affecting the maintenance/updating of the Exit Plan and/or any issues that may affect the LEP’s ability to perform its obligations in relation to termination or expiry of this Agreement.

3.3 At meetings of the Project Liaison Group referred to in paragraph 3.2, the Authority may identify issues which it wishes the LEP to resolve in relation to the reported positions under paragraphs 3.2, and the LEP shall promptly take such steps as are reasonably necessary to address those issues to the reasonable satisfaction of the Authority.

3.4 Any change to the Exit Plan required by the Authority following its review of an updated Exit Plan pursuant to paragraph 3.1 shall be submitted in writing to the LEP as a Change in accordance with the provisions of clause 17 and all changes to the Exit Plans shall be dealt with in accordance with clause 17.

4 Exit Plan Implementation

4.1 The provisions of the Exit Plan will be implemented with effect from the date of receipt of a Termination Notice by the LEP or the Authority or (where relevant) with effect from ninety (90) Business Days before the Expiry Date.

4.2 As soon as reasonably practical following the LEP's or the Authority's receipt of a Termination Notice or (where relevant) ninety (90) Business Days prior to the Expiry Date, the Authority and the LEP will jointly establish the Exit Team to co-ordinate the migration of the ICT Services and to oversee the implementation of the Exit Plan.  Each party will be responsible for ensuring that the correct levels of suitably skilled and experienced resources are made available from its organisation to constitute the Exit Team, such resources being as described in the Exit Plan.

4.3 Subject to the confidentiality provisions in paragraph 5, the Authority may require personnel from a Replacement Services Provider to participate in the Exit Team where such participation is required by the Authority to achieve an orderly hand-over of the ICT Services from the LEP to the Authority and/or to such Replacement Services Provider.

4.4 The Exit Team will agree the management processes and controls to be used in the implementation of the Exit Plan, where these are not already specified in the Exit Plan. 

5 Confidentiality

5.1 Without prejudice to clause 38, the Authority shall procure that, in any process for the re-tendering of the Services, the Replacement Services Provider and/or each bidder, and any third party appointed by the Authority, Replacement Services Provider or such bidder in connection with any such process for re-tendering, shall prior to any activity being undertaken enter into a confidentiality agreement with the Authority which shall:

5.1.1 require the Replacement Services Provider, bidder or any such third party not to use any Confidential Information other than for the purposes of the re-tendering process and/or for the purposes of providing the replacement services (as the case may be);

5.1.2 prohibit any disclosure to third parties (save where required for the purposes referred to in paragraph 5.1.1);

5.1.3 require the Replacement Services Provider, bidder or any such third party to comply with the LEP's reasonable security requirements; and

5.1.4 allow the LEP to enforce the terms of such agreement against the Replacement Services Provider, bidder and any such third party to the extent necessary for the LEP to protect its Confidential Information

the form of such Confidentiality Agreement to be subject to the approval of the LEP (such approval not to be unreasonably withheld or delayed).

5.2 Subject to compliance with the provisions of Paragraph 5.1, for the purposes of the re-tendering by the Authority of the Services, the LEP shall permit any bidder and/or Replacement Services Provider and/or other third party (provided that, in each case, such person has a legitimate interest in the re-tendering exercise) (for the purposes of this paragraph 5, “Interested Parties”) appropriate access to any of the LEP's premises at which the Services are provided and access to the employees engaged in performing the Services.  The time and date of any such access shall be agreed between the LEP and the Authority (such agreement not to be unreasonably withheld or delayed) with the Authority providing the LEP with reasonable prior notice of all intended visits. The Authority shall take account of the need to avoid any disruption to the provision of the ICT Services by the LEP, caused by any such access.
5.3 Where any Interested Party requires access to the LEP's premises, the Authority shall use its reasonable endeavours to facilitate that such Interested Party enters into suitable arrangements with the LEP such that the Interested Party agrees to comply with the LEP’s normal security and other relevant procedures as applicable at that time.  Where the Interested Party requires access to the LEP's premises or the premises of the ICT Contractor, such right of access shall be subject to the condition that the number of personnel having such access shall be reasonable (taking into account the reason such access is required) and such personnel shall act reasonably so as to minimise any disruption to the LEP and/or the ICT Contractor.

Dispute referred to Independent Person





No





Case closed





Local procedures exhausted?





Yes





No





Return to local procedures under Paragraph 13 of the Code





Independent person will consider the case





No





Dispute resolved





Independent Assessment:  Are conditions of new joiners compliant with the Code?





Yes





Yes





Case closed





No





Stage 2





Is this a dispute about the Code’s application?





No





Yes





Parties given 10 days to resolve the dispute (extendable by all party agreement)





Case closed





Have the contractor and trade union agreed on a revised package of terms that complies with the Code?





Stage 3





Parties have ongoing joint access to Independent Person and the option of facilitated discussions/ mediation





No





Dispute referred to Independent Person





Does the Independent Person believe the parties should be given more time to resolve the dispute?





Parties invited to make final submissions





Have the contractor and trade union agreed on a revised package of terms that complies with the Code?





Independent Person conducts arbitration, making binding award of employment conditions that comply with the Code.





Case Closed





Contractor implements improved conditions





No





Yes





Yes








� This amount should be equivalent to approximately 1.5 x the ICT Service Charge.  The intention is to ensure that a single missed monthly payment does not trigger termination rights.  The figure inserted here needs to exceed the ICT Service Charge in order to allow for any increases to such charge over time.


� Where on a project specific basis there are particular reasons to do so (for example, where the Authority shares the use of the Site), other persons for whom the School is responsible should be added here.


� The Authority must give careful consideration to what is included within the scope of this definition (and thus what it licenses to the LEP and then on to the ICT Contractor).  For example, if the rights in the software belong to a third party, the Authority will wish to ensure that the scope of the Authority’s licence is wide enough to allow the Authority to grant any rights contemplated by this Agreement.  This may, for instance, require the Authority to obtain additional rights/consents from the third party licensor. 


� If the parties agree to extend the availability of Compensation Events to the entire term of the contract (see footnote to clause 11.4), then this definition will need to be amended so that limb (c) applies only where the relevant PFI Contract is terminated prior to the issue of the Acceptance Certificate as bidders should include within Schedule 23 those obligations that they would expect the Authority to take on during the operational period if the PFI contract terminated.


� This definition should, where appropriate, be drafted so as to include any information made available by electronic means (through virtual deal rooms or project portals, for instance).


� This Agreement assumes that the Schools will only be subject to an FM contract where they are also the subject of the PFI Contract.  If this is not the case and, for example, there are LEP based FM services provided at a D&B school then some provisions may need to be reconsidered – for example, clause 15.7 may not be correct where the FM service at a D&B school includes security services. 


� If, on a project specific basis, a Virtual Learning Environment or similar is to be built and provided by the LEP, these elements may need to be identified as additional cost lines.


� Where a non-LEP model has been adopted, the Authority may wish to insert an additional head of default where there is a change in ownership/control of the ICT Contractor.  It will normally be appropriate to limit such a default to circumstances where control passes to an “undesirable third party”.  This limb of default is not required where the Authority contracts with a LEP (as ownership issues are provided for in the SPA). 


� Authorities may consider different periods for different schools.  For example, the period could be shorter for schools due to reach completion after the MLE has been constructed and implemented.  In such cases, where the great majority of the implementation will be in installing hardware, Authorities might consider that 6 months is too long to wait before a right to terminate under this limb arises.


� An equivalent limb of default should be included if liquidated damages are agreed for failure to achieve milestones within the implementation programme and the cap on those liquidated damages is reached.


� The MLE is a key element of the ICT Services and repeated failure will seriously undermine the benefits offered by BSF.  Authorities should consider mechanisms for measuring MLE “failure” and should require bidders to propose default triggers as part of their bid.  The trigger for LEP Default could, for instance, be defined in terms of MLE-related Deductions exceeding an agreed level during a defined period.  This threshold could be expressed as a financial figure or a percentage (of total Deductions) or could be based on a number of recurrent failures.  Failure during a single month should probably not lead to default, but continued failure over a number of consecutive months would do so.  The solution agreed with the bidder will need to reflect features of the individual scheme and, in particular, the terms and calibration of the Payment Mechanism.


� This will be finalised at PB stage; a sliding scale may be appropriate.


� The Best Value Authorities Staff Transfers (Pensions) Direction 2007 requires that the pension protection required under the Direction must be enforceable by the protected employees.


� Authorities should expect that the delivery of services for an additional year is likely to require an alteration of the ICT Contract Charges for that year.  Authorities should require bidders to set out as part of their bids a price for the sixth year of the contract which will then be agreed at the outset.


� If the ICT provider is to be established as an SPV, then it would be appropriate to included clauses equivalent to 5.2.5 and 5.2.6 in the PFI Agreement.


� If particular ICT Assets (eg whiteboards) are to be delivered and ‘installed’ at particular locations, details should be included in the Implementation Programme.  This could be achieved by cross-reference to Room Data Sheets in the PFI/D&B contracts (and/or elements of the LEP ICT Proposal).


� Authorities may wish to agree assumptions or matters which will not be regarded as representing an increase in the LEP’s risk.  This might cover, for example, a different mix of technologies which would already be within the LEP’s “insurance envelope”.


� Authorities will want to consider whether they want to include here provisions relating to how “legacy assets” at the start of service provision might be brought within the ICT Services (and the definition of ICT Assets).  If legacy assets are to be incorporated into the managed service, then it is likely that such assets will need to be replaced during the term of the contract and this will need to be taken into account when agreeing terms relating to technology refresh.





Legacy assets will tend to fall into two categories – (i) assets procured by the School from a third party which the LEP/Authority agree may be brought within the scope of the ICT Services; and (ii) assets provided by the LEP/ICT Contractor following contract signature under a “catalogue” arrangement or as part of an “interim services” offering.





Drafting may be required to set out the criteria which will need to be satisfied if third party equipment is to be transferred into the managed service (and whether or not the Payment Mechanism and maintenance regime will apply fully to such equipment).  It is envisaged that any ICT equipment falling into the second category will automatically be transferred into the managed service and will be subject to the Payment Mechanism and maintenance regime on the same basis as “new” ICT Assets.


� Drafting of acceptance criteria and the acceptance testing regime will be critical.  It is recommended that the Authority be actively involved in the process of establishing the tests and the testing regime (and in particular “user testing”).  Authorities should discuss this matter with the LEP/ICT Contractor at an early stage in the negotiation process.  An agreed position on the principles, processes and obligations associated with testing should be incorporated into Schedule 7.  


On a project specific basis, it may be necessary to move some of the provisions of clause 10 to Schedule 7.  


� Depending on the nature of the Authority Obligations which the Authority agrees to take on in Schedule 23, the Compensation Event regime may run during the operational period.  If so (a) clause 11 should be adjusted to focus on both delay and breach of the Agreement take account of the effect during the operational period and limb (c) of the definition of Compensation Event should be limited by the addition of the following “at any time prior to the issue of the Acceptance Certificate (as that term is defined in the PFI Contract)” after the words “PFI Contract” in the first line (see footnote to the definition of Compensation Event).


� Performance Standard Benchmarking may not be relevant on a project specific basis. 


� A cap on liability should only be given if there are clear value for money benefits and this is demonstrated by the bidder.  A cap should not be offered as a matter of course.


� If for the exceptional reasons referred to in the footnote to clause 21, the Authority elects to [self] insure the ICT Assets, clause 15.7 and others will require amendment. The appropriate drafting is available from PfS.


� The Further Conditions should also apply at D&B schools to which the LEP provides on-going security perhaps as part of an FM service.  


� The payment mechanism operates so that in the event of Authority Damage, the LEP will, where spares are available, be required to replace any damaged ICT Assets from spares held within the rectification period.  If it fails to do so where it was able to deductions will operate.  Beyond that, the rectification period will be suspended as set out in paragraph 8 of schedule 5, following that period of suspension, the rectification period will commence.


� This clause does not incorporate any drafting in relation to change in ownership/control of the LEP (as those matters are dealt with in the SPA).  However, if a non-LEP structure is adopted, the Authority should consider whether or not specific notification/consent provisions are required in this regard.  See also related footnote re LEP Default.


� The Authority will also need to consider the provisions of the SPA relating to relevant contract changes (particularly as they affect ICT provision).  See Schedule 3 of the SPA.


� It is very often the case that the LEP/ICT Contractor will offer the Authority/schools a “catalogue service” whereby additional ICT Assets can be purchased and brought within the managed service (the catalogue price will frequently include not just the asset price but the “managed service” price for the relevant ICT Asset).  If this is the case, Authorities may want to consider adding some drafting to make it clear that a purchase from the catalogue is to be regarded as Change which avoids any perceived requirement to implement the procedure in this clause 17 in such instances.  


� Please see footnote to clause 15.2.5.


� It may be appropriate for Authorities to agree that this cap should include payments made by the ICT contractor under the interface agreements which relate to deductions made pursuant to paragraph 3.6.2 of the PFI payment mechanism.


� For most projects the LEP should procure the maintenance of the insurances. Only under exceptional circumstances should the Authority self insure. There are essentially two scenarios which constitute exceptional circumstances. The first is where D&B schools only are procured and there is no FM contract. The second is where ICT is procured by the Authority under an entirely separate arrangement. Footers in this clause 21 and clause 22 indicate where changes to the drafting are required should the Authority self-insure.


� The scope of this clause will depend on the insurances being effected.  Reinstatement cover may be required in respect of the ICT hardware etc (if such facilities are covered by the ICT insurances) but would not normally extend to buildings, furniture etc (unless this requirement has been established as part of the LEP’s proposal in relation to ICT interface risks).  


� Should the Authority self-insure, clause 21.3.5 should be deleted.


� It is possible that the LEP will wish to procure third party liability insurance using the ICT contractor’s annual corporate policy, rather than effect a stand alone project specific policy. Under this arrangement it may be that it is not possible for the Authority and Governing Bodies to be named as co-insured parties. Where this is the case it will be important for the policy to contain an appropriate “indemnity to principals” clause and a waiver of subrogation against the principal parties. Conversely for the property damage policy it is always important for the Authority to be named as a co-insured party. This requirement may limit the extent to which a corporate property damage policy may be used, and so it may be necessary for a stand alone policy to be effected


� Should the Authority [self] insure, clause 22 should be deleted.


� In discussing this issue, each party shall consider the extent to which it may be deemed to be carrying out insurance business and whether it has the necessary powers and authorisations to do so


� In accordance with Circular 3/2003, in contracting with a person for the provision of Services, where those Services are, immediately prior to the Agreement, provided by the Authority, the Authority must, if the contract would not amount to a relevant transfer under TUPE, ensure that the contract provides that the Contractor is required to offer employment to existing staff on the same terms and conditions as if this were a relevant transfer under TUPE.  Existing staff are staff that before the Agreement was entered into, carried out or were engaged in the provision of the Services by the Authority. The clause as drafted does not apply to any existing third party contractor employees who currently provide the services.  It is assumed that the risk in such case lies with that existing third party contractor if there is no TUPE transfer.


� This confirms that the pensions obligations will also apply as if there had been a TUPE transfer.


� The words in square brackets must only be included where the Authority has power to compel its existing sub-contractors to make these payments under any provision/indemnity or other legal entitlement it has against such sub-contractors.


� As above, “Relevant Employees” should only be used where the Authority is able to recover such sums in respect of non Transferring Employees from any sub–contractor of the Authority under any indemnity or other legal entitlement it has against such sub-contractor.


� The list would normally show:


1.	Staff ref no


2.	DoB


3.	Age


4.	Job Title


5.	Start Date


6.	Continuous Service Date – length of reckonable service


7.	Contracted hours


8.	Sex (M/F)


9.	Site


10.	Department


11.	NI letter (A or D)


12.	Scale and point


13.	Salary


14.	Superannuation (including contribution rates, length of reckonable pensionable service etc)


15.	Allow/deduction code.


N.B. This is not necessarily an exhaustive list


� The information provided by the Authority prior to financial close is almost certain to be inaccurate by the time Service Transfer occurs, if only because there are likely to be changes to the workforce in the meantime, for example because of staff turnover. The document does not, therefore, focus on the giving of warranties in support of the information given. Authorities should however allow that the LEP’s price can be adjusted in a way which reflects the differences between the information about the Authority’s workforce given to the LEP when its bid was priced (this can be adjusted prior to financial close to reflect up to date information) and the actual workforce which the LEP inherits.  See clause 29.5.


� Clause 24.5 allows for further adjustments to be made where information contained in the final list is incorrect.


� This should be reviewed against the bidding assumptions in respect of the project.


� These details are taken from the LEP’s final bid. Authorities and their advisers should ensure that sufficient details are included in bids to ensure that all the assumptions made by bidders are transparent. Otherwise, it will be difficult for Authorities to audit the adjustments which are to be made to the Unitary Charge to reflect changes in the employee information in the Final Employee List.


� In other words, these costs are the allowance made by the LEP in its bid for continuing payments of salary, NI, pensions contributions, etc to the workforce it proposes to establish to provide the ICT Services.


� These costs are the non-recurring costs of establishing the LEP’s workforce. These might include, for example, possible redundancy costs if the workforce whom the LEP expects to inherit from the Authority does not match the required profile. The drafting is reasonably wide, although it is a requirement that both parties are agreed as to the extent and methodology of calculating the Reorganisation Costs.  Authorities and their advisers may wish to consider carving out some costs on a project specific basis.  NB - it is assumed for the purposes of this document that any re-profiling of the workforce is carried out by the LEP after the Service Transfer Date. If it has been agreed that the Authority will undertake this responsibility, the wording may need review.


� This is how the LEP is compensated for any mismatch between the information it was given about the workforce when bidding and the correct information based on the actual workforce at the time of service transfer.


� It will be necessary to consider on a project by project basis whether the potential impact on the cost of the  ICT Operational Services merits this approach (and level of detail). 


� If insufficient numbers of staff to establish the LEP’s projected workforce are in place at the time of service transfer, this does not reduce the LEP’s staff costs, because additional staff will have to be recruited to fill the gaps.  If there is re-profiling before Transfer at the request of the LEP or if other changes have been included in pricing assumptions then this clause should be amended to reflect costing assumptions.  NOTE:  If  bids have been invited on the basis that the Authority will assume costs of redundancy this clause will need to be developed to reflect the bid.


� The LEP may have made binding contractual commitments, having relied in good faith on information provided by the Authority.  For example, the Final Employee List could list someone as being paid £7.50 per hour which the LEP or Sub-Contractor then relies upon and pays the employee at that rate.  Then, for example three months later it is identified that that was an error and the individual should in fact have only been paid £7.00 per hour, the LEP or Sub-Contractor may not be able to correct the overpayment and therefore they should not be penalised by a reduction in the charges which they cannot then pass on as a reduction in the individual’s salary.


� The wording in square brackets is to be inserted if clause 24.12.1.3 is included, which is the case where the Authority decides to use the adjustment to the ICT Service Charges method for future costs following an Equal Pay Ruling instead of simply providing an indemnity in relation to such ongoing costs. 


� The wording in square brackets is to be inserted where the Authority decides to use the adjustment to the ICT Service Charges method for future costs following an Equal Pay Ruling instead of simply providing an indemnity in relation to such ongoing costs.


� The drafting takes into account of the Code of Practice on Workforce Matters in Local Authority Service Contracts issued by ODPM on 13 March 2003.  Authorities should assess on a project specific basis whether the Code of Practice would apply to any given project specific circumstances. If the Code of Practice will not apply, the provisions of clause 30.14 and the related definitions and schedules can be deleted.


� This version of clause 24.14.9 is to be used where the Authority only wants to indemnify in respect of the Direct Losses relating to New Employees terms and conditions under the Code arising from an Equal Pay Ruling and does not want to adjust the ICT Service Charges. 


� This version of clause 24.14.9 is to be used where the Authority wants to adjust the ICT Service Charges for Direct Losses relating to New Employees terms and conditions under the Code arising from an Equal Pay Ruling.


� The list would normally show:


Staff ref no


DoB


Age


Job Title


Start Date


Continuous Service Date – length of reckonable service


Contracted hours


Sex (M/F)


Site


Department


NI letter (A or D)


Scale and point


Salary


Superannuation (including contribution rates, length of reckonable pensionable service etc)


Allow/deduction code.


N.B. This is not necessarily an exhaustive list


� The level of funding of the relevant pension schemes will to be established by bidders.  The information made available to bidders, and any assumptions made as to the level of funding of existing schemes, will need to be agreed.  Where Transferring Original Employees are included within the Eligible Employees definition as a result of a re-let of an existing service contract, it may be necessary to check whether the benefits under the LGPS are the same as, broadly comparable to, or better than the benefits under their current pension scheme, in accordance with the protection required under The Best Value Authorities Staff Transfers (Pensions) Direction 2007.


� Where bidders make assumptions in their commercial bid response as to the level of contributions they will fund to the LGPS, such assumptions must be reflected in their mark-ups of this clause 25. 


� The Authority may also be the Administering Authority.


� Where bidders make assumptions, in their commercial bids response, as to the level of contributions they will fund to the LGPS, such assumptions must be reflected in a mark-up of clause 25.


� Under regulation 5A(6) of the LGPS Regulations, the Authority (in the majority of cases) must carry out an assessment, taking account of actuarial advice, of the level of risk arising on premature termination of the provision of the service or assets by reason of the insolvency, winding up or liquidation of the transferee admission body and that where the level of risk identified by the assessment is such as to require it, the transferee admission body must provide an indemnity or bond to meet the level of risk identified.


� This clause seeks to mirror the right of set off which must be included in the Partner Admission Agreement under regulation 5A(8) of the LGPS Regulations.


� The  Authority should note that certification by GAD does not take account of any benefits which are payable solely as a result of the member being declared redundant, either compulsorily or voluntarily, where those benefits exceed the normal benefits available to an individual who resigns from employment at the same time. Such benefits are payable under regulation 26 of the LGPS Regulations. The Authority may wish to consider whether it wants to include any express provisions about the continuation of such benefits in the Agreement, either through the Contractor's Scheme or by way of compensation. If so, the Authority should consult with its professional advisers about such provisions. Alternatively, the Authority may wish to consider with its advisers whether such benefits pass under TUPE (where TUPE applies) following the decisions in Beckmann v Dynamco Whicheloe Macfarlane [2002] 64 PBLR and Martin v South Bank University [2003] 85 PBLR. Discretionary enhanced benefits payable under the Compensation Regulations are covered in clause 31.9.


� Protection provided by paragraph 8 of The Best Value Authorities Staff Transfers (Pensions) Direction 2007 requires the assessment of benefits on a re-let of an existing contract to be made against the Transferring Original Employees’ previous pension scheme (where this is not the LGPS).  The Transferring Original Employees may still be LGPS members under an admission agreement.


� Please see footnote above.


� The Authority may wish to consider whether it wishes to exclude the voluntary surrender of LGPS membership, for example, as part of a promotion package.


� The Authority may wish to consider the extent it wishes to impose obligations on the LEP or Sub-Contractors in respect of the discretionary benefits they may award under the Compensation Regulations and/or the LGPS (in particular where employment is terminated by reason of redundancy or in the efficient exercise of the Authority's functions) In particular, the old power to award Added Years Compensation has now been removed under the Compensation Regulations.


� The Authority needs to consider whether it wants to pass these costs on to the LEP or bear them itself as part of the project costs.


� Protection provided by paragraph 8 of The Best Value Authorities Staff Transfers (Pensions) Direction 2007 applies on a re-let of an existing service contract to Transferring Original Employees who may be in an occupational pension scheme provided by their existing employer which is not the LGPS or a broadly comparable pension scheme. For example, this may be because the employees transferred from the Authority before the HM Treasury Guidance 'Staff Transfers From Central Government: A Fair Deal For Staff Pensions' came into effect. These employees would not come under the protection afforded to ‘Eligible Employees’ but their rights to acquire benefits which are the same as, broadly comparable to or better than the benefits under their existing occupational pension scheme (which may be either defined benefit or defined contribution) must still be protected and be enforceable.


� The LEP may wish to exclude the Relevant Employees who transfer under TUPE from the obligations in clause 26.  If the Authority is unwilling to agree to this, the LEP may seek suitable assurances from the Authority that those Relevant Employees do not have any outstanding convictions, that all necessary checks have already been carried out and are up to date, and that they are not individuals who the Authority will seek to exclude from the Site or from carrying out the ICT Services. Note that the definition of Relevant Employees includes employees of any existing sub-contractors.  Authorities may  consider limiting any exclusion it is prepared to give to “Transferring Employees” ( ie only Authority employees who transfer) unless the Authority has comfort under any provision/indemnity or other legal entitlement it has against such sub-contractors to the effect that the employees of any such sub-contractors who transfer already satisfy the requirements of clause 26.1.


� Authority to decide which route is appropriate to each form of default. 


� If the Authority is intending to make use of the ICT Contractor Direct Agreement and the consequent rights for the Authority to ‘step-in’ to the ICT sub-contract, the Authority will need to consider the relevance or otherwise of this clause.


� The parties should include an Exit Plan as a new schedule 24, it is possible that the provisions of that plan will overlap with the provisions of some of this clause 36.3.2, if so, Authorities will want to adjust the drafting here accordingly.


� It is anticipated that the price for each item of ICT Assets will be set out in Schedule 5.  If this is not the case, then the parties will need to agree (and incorporate) a mechanism for determining the option price.


� This should be considered on a project-by-project basis to determine which capacity the LEP will have in relation to the personal data in question. 


� The Authority should ensure that Schedule 1 (ICT Requirements) includes a clear obligation on the LEP to update and maintain the Nominated Virus Protection Software (including an obligation to rollout new releases / patches within [4] hours of release by the Nominated Virus Protection Software supplier). 


� This template should be removed from the ICT Contract prior to signature.  It is included in the contract documentation only to assist detailed drafting of the ICT Requirements.


� This schedule 7 is included for guidance; Authorities must ensure that the schedule which they agree is suitable for the type and nature of the solution being delivered by the LEP.


� Changes to be made on a project specific basis and approved by the Authority’s insurance advisor. Changes should be kept to a minimum.


� Where the Authority is to [self] insure then the property damage insurance would be removed from this Schedule.  However, self insurance is not normally advocated.


� Cover should be for contractual liability, statutory liability and liability in tort.


� Where a corporate policy is used and "indemnity to principals" clause will serve as an acceptable alternative to co-insurance.


� This Schedule should list Authority software which the LEP has proposed as part of the LEP ICT Proposals.  It will be the responsibility of the Authority to ensure that the Authority has the required rights to license such software to the LEP. 


� This drafting is intended as a framework and is likely to be amended for the ICT contract (on a project-by-project basis).


�	A reference to mediation can only be made if both parties to the dispute agree.  Inclusion of this approach retains flexibility for the Authority to use an alternative dispute resolution technique if it is felt to be appropriate at the time.


�	The provisions in relation to the appointment of the Expert are provided as a framework only and should be considered and developed on a project specific basis.  The Expert should be suitably qualified to determine the dispute in issue.  Accordingly different categories of expert are likely to be appropriate for different types of dispute, and the appointing body should be selected on that basis.  There should always be a fall back, to the extent that the nature of the dispute is not clear or cannot be agreed, and this could be the President, for the time being, of the Law Society.


�	The basis on which the Expert conducts any determination will need to be considered.  Relevant issues include the making of a timetable, the right to make (and the timing of) oral and written submissions, the calling of witnesses, making of site visits etc.  Alternatively it is possible to leave the expert to determine the procedure on a case by case basis.  This issue should be considered on a project specific basis.


�	Any timetable for, and specific rules applicable to, this procedure should be agreed in advance.  To be considered on a projects specific basis.


�	If (an) arbitrator(s) has/have been named in this Schedule, the arbitral proceeding commences when the party serves notice in writing on the other party requiring that the Dispute is referred to that named arbitrator(s).  Note that this would need to be agreed by the parties and inserted in this Schedule.


�	Section 16 of the Arbitration Act 1996 deals with the appointment of arbitrators.  The choice vis-à-vis number of arbitrators ought to be guided by the complexity and size of the Dispute as obviously there is an impact on the cost of the arbitration - parties are jointly and severally liable to arbitrators for fees and expenses.  This clause 6 is drafted on the basis that only one Arbitrator will be appointed to determine a dispute, it will need amendment if it is agreed that more than one arbitrator will be required for disputes


�	See previous footnote.


�	See previous footnotes.


�	See previous footnotes.


�	Powers conferred by the Act on the arbitral tribunal apply, subject to any agreement of the parties to the contrary. This issue should be considered on a project specific basis and the parties will need to seek specific advice at the time of negotiations on which of these powers are to be expressly excluded.


�	Powers available under the Act if expressly conferred by the parties.  This issue should be considered on a project specific basis and the parties will need to seek specific advice at the time of negotiations on which powers are to be expressly given to the Arbitrator(s). Note also that there are powers conferred on the Court subject to agreement of the parties to the contrary.


�	Section 69 gives the parties a right to appeal to the Court on a question of law arising out of the arbitrators award. Note, however, that Section 87 provides that the provisions of Sections 45 and 69 vis�á�vis the jurisdiction of the Court to determine a preliminary point of law (Section 45) or to deal with an appeal from an arbitration award on a point of law (Section 69) cannot be extended until the commencement of arbitral proceedings.


� It may be appropriate simply to cross-refer to the policies listed in the PFI and D&B contracts.  Where the Authority has ICT-specific policies which are not listed in the PFI/D&B contracts, then such policies should be listed here.


� See clause 24.4 (Employment Costs).  This Schedule will need to set out information such as the identity, number, age, sex, length of service, job title, grade and terms and conditions of employment of those employees of the Authority (and of any sub-contractor of the Authority) who are anticipated to be Relevant Employees.


� Requirements relating to bulk transfer provisions are contained in HM Treasury Guidance 'Staff Transfers From Central Government : A Fair Deal for Staff Pensions' (June 1999) and HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues' (June 2004). This Schedule is provided as a specimen only and Authorities are advised to liaise with the Administering Authority of the relevant LGPS fund (where different from the Authority) and its own advisers as early as possible to agree the provisions of the Schedule. The Administering Authority may have a preferred form of Schedule it would prefer to use or may have specific amendments it would wish to make to this specimen Schedule. The Authority should also check that the Schedule complies with the bulk transfer provisions contained in the LGPS Regulations in force at the time the Agreement is signed.  


� The Actuary's Letter should set out fully and clearly the bulk transfer assumptions and adjustments and be made available to all qualified bidders at the earliest possible stage in the process. The Actuary's Letter should represent a reasonable final position rather than an opening position for further negotiation. Compliant bids should be on the basis that the LEP's Scheme will accept the bulk transfer terms set out in the Actuary's Letter and any costs or benefits conferred by the acceptance of those terms should be dealt with by way of a price adjustment set out in the bid documentation and supported by a reasoned statement of need.  Where there is uncertainty regarding the size of the bulk transfer, for example where large numbers of staff are potentially involved, the HM Treasury Guidance "A Fair Deal for Staff Pensions: Procurement of Bulk Transfer Agreements and Related Issues" suggests that bids could be made which are contingent on the size of the bulk transfer value which is eventually calculated.  In such cases, it may be necessary to agree a mechanism in the Agreement by which the contract price can be adjusted to reflect the value of the transfer amount which results from the level of take up by staff.. 


� This Schedule is drafted on the assumption that the bulk transfer takes place following a Relevant Transfer Date. The Schedule does not provide for a bulk transfer following a Cessation Date (when the LEP or the relevant Sub-Contractor ceases to be an Admission Body in the LGPS and provides a broadly comparable pension scheme as an alternative pension provision) because of the uncertain nature of a Cessation Date. If the Authority wishes the Schedule to apply in the event of a Cessation Date then appropriate amendments to the Schedule will be required and consideration will need to be given regarding the open-ended nature of the Actuary's Letter. 


� Three months is the decision period referred to in the HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues'.


� The form of payment and discount for cash needs to be discussed with the Administering Authority. If this is to be covered in the Actuary's Letter, this clause can be deleted.  


� It may be necessary to refer to the Actuary's Letter to determine what 'actuarially equivalent value' means. 'Actuarially equivalent value' is the term used in the  HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues'.


� The Authority may wish to consider whether it wants to seek to ring-fence any Transfer Amount within the LEP's Scheme.  The Authority should consult with its professional advisers regarding this option. 


� The exit provisions aim to reflect as far as possible the exit requirements of HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues'. The Authority should consult with its professional advisers regarding these provisions and the Guidance and the requirements it wishes to impose. 


� HM Treasury have indicated that the exit provisions in HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements" may cover not only Transferring Members but also Eligible Employees who did not transfer their benefits from the LGPS under the initial bulk transfer but did join the LEP's Scheme for future service only. The Authority should consult with its professional advisers regarding the scope of the employees it wishes to protect under this paragraph.    


� The Authority needs to consider whether it wants to pass these costs to the LEP or to bear them itself as part of the project costs.


� This is suggested (non-mandatory) drafting only.  The Authority will need to consider whether or not the draft provisions are appropriate to its scheme.  Provisions/requirements may differ, for example, where Authority Data is to be stored on off-site data servers owned by the ICT Contractor. 
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