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BSF FUNDERS DIRECT AGREEMENT – SUMMARY

Background

The standard form Funders Direct Agreement ("FDA") is based on the direct agreement set out in chapter 31 of SOPC4, and regard should be had to the guidance set out in that document.  Certain provisions, notably clause 10, are more developed than the equivalent provisions in SOPC4.  The boilerplate provisions (clauses 13-21) follow the equivalent clauses in the standard form PFI Project Agreement.

The FDA is ancillary to the PFI Project Agreement.  It governs the relationship between the Authority and the Senior Lenders, particularly in circumstances where the Project Agreement has terminated or is threatened with termination.  

Parties

In the FDA the Senior Lenders are represented by two separate parties: the Facility Agent and the Security Trustee.  The inclusion of both the Facility Agent and Security Trustee as parties follows what has largely become standard practice in the banking sector.  Though the same entity will often perform both roles it is possible that the Senior Lenders may in the future wish to use a different entity for one of the roles, so contractually they should be kept distinct.  Also, even when a single bank is performing both roles, it will often be the case that different divisions within the bank will perform each of them.  Broadly speaking, the Facility Agent exercises rights on behalf of the Senior Lenders prior to the exercise of any security.  After security is exercised, the Security Trustee takes control.

The Authority is also a party as is the Contractor, though the Contractor's rights and obligations are limited.

Key aspects of the agreement

1 Senior Lenders' right to step-in

In accordance with SOPC4, the FDA entitles the Senior Lenders to step-in to (i.e. take control of the performance of) the Project Agreement in place of the Contractor in two scenarios: firstly, where the Authority has notified the Facility Agent of its intention to terminate the Project Agreement; secondly where an event of default has occurred under the Senior Financing Agreements.  In each case the Authority must provide details of the liabilities outstanding from the Contractor, and must update such details if it becomes aware of further liabilities before the Senior Lenders step-in.  

If the Senior Lenders elect to exercise their step-in right, they will then seek to rectify the failures that have caused the proposed termination or event of default.  They may do this by remedying underlying problems and then stepping-out, or by arranging for the Project Agreement to be novated to a new contractor.  Any such new contractor must have appropriate expertise and resources, and must not be an Unsuitable Third Party.

In order to give the Senior Lenders a proper opportunity to remedy the failures, during a step-in (and immediately after a step-out or novation) any deductions, warning notices and ratchets that have been levied, issued or applied prior to the Step-In Date in accordance with the Project Agreement will not have effect for the purposes of termination of the Project Agreement.  This will not affect the Authority's right to make deductions in accordance with the payment mechanism during the Step-In Period.

2 Authority's rights in respect of sub-contractors

2.1 Prior to termination of the Project Agreement

As a general rule, the Authority is not entitled to exercise any of its rights under the collateral warranties it has with the principal sub-contractors until after termination of the Project Agreement.  However this creates a problem of timing, in that a sub-contractor can terminate its sub-contract after giving the Authority 30 days' notice (pursuant to the standard form collateral warranty), but the Authority cannot terminate the Project Agreement without giving the Senior Lenders the Required Period of notice pursuant to the FDA (which is 90 or 120 days depending on the timing of the Authority's termination notice).  Thus, by the time the Authority is entitled to terminate the Project Agreement the sub-contractor will already have terminated the sub-contract and the step-in rights the Authority has under the collateral warranty will be worthless.

In order to avoid this potential scenario clauses 10.9 - 10.11 of the FDA give the Authority limited rights to pay a sub-contractor directly and deduct the amount of such payment from the Unitary Charge.  In this way the Authority may be able to prevent the sub-contractor terminating the sub-contract before the Authority can exercise its rights to step-in to that sub-contract.  However, exercise of this right by the Authority creates potential difficulties in that the normal flow of contractual rights and responsibilities is subverted.  For this reason the Authority's ability to exercise this right has been limited to extreme circumstances.  In particular, this right:

· is only exercisable after the Authority has, pursuant to the FDA, issued notice of intention to terminate the Project Agreement to the Facility Agent;

· is only exercisable after the sub-contractor has itself issued a notice to terminate the sub-contract;

· is only exercisable in respect of payments due from the Contractor to the sub-contractor that are not in dispute; (If it is determined that an amount was not due to the sub-contractor the Authority will find itself in a difficult position - it will be obliged to pay to the Contractor the amount it previously deducted from the Unitary Charge and will have to try to recover the same from the sub-contractor.  For this reason the Authority should only take this step after receiving detailed legal advice);

· cannot be exercised if the Senior Lenders have stepped-in pursuant to their own collateral warranty or are otherwise seeking to preserve continuity of service. 

As noted in SOPC4, it is envisaged that exercise by the Authority of its right to pay a sub-contractor directly will be a remote and short-term contingency.

2.2 After termination of the Project Agreement

After termination of the Project Agreement the Authority can generally exercise its step-in rights under the collateral warranties without restriction.  However, it may only impose deductions or withhold payments in accordance with the sub-contracts to the extent that this does not impinge upon any Accrued Rights the Senior Lenders have against the relevant sub-contractor.  The FDA contains a mechanism by which the value of such Accrued Rights can be agreed or determined.  Pending determination the Authority can make deductions as it sees fit (thereby ensuring the sub-contractor remains incentivised) but will be required to repay the relevant amounts to the Senior Lenders in the event that it is determined that they impinge upon the Accrued Rights.































































Please note that this document is only a summary of the BSF Funders Direct Agreement. The document should not be relied on as covering all the key issues that may be relevant to a reader (which will be, in part, dependent on the reader's role / perspective in relation to BSF).


 The full detailed provisions of the BSF Funders Direct Agreement should be reviewed. This summary is not a replacement for independent, specialist advice and persons using this document should ensure that they take appropriate legal, financial and technical advice in relation to the project in which they are involved. 


PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this document.
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