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	Abstract

	This Guidance Note is provided by PfS in order to assist local authorities in their deliberations as to procurement related issues arising from involvement in the BSF Programme.




	The views expressed in this Guidance Note are the views of PfS and its legal advisors
 based on a pragmatic approach to legislative drafting which, in several areas, is ambiguous and uncertain and therefore open to both a narrow and a somewhat broader interpretation.  Where reasonable, PfS have adopted the broader interpretation.  However, as this is a new area of law, which has yet to be tested by the Courts, the broader interpretation adopted by PfS cannot be guaranteed.  This Guidance Note should not, therefore, be regarded or relied upon as a definitive statement of the law and separate legal advice should always be obtained.
PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this Guidance Note.




Preliminary note to local authorities

This Guidance Note is provided by PfS in order to assist local authorities in their deliberations as to procurement related issues arising from involvement in the BSF Programme.

PfS is of the view that each local authority under BSF is to be regarded as a “contracting authority” for the purposes of the European procurement rules (the “Rules”).  The lead local authority will be leading its BSF procurement on behalf of itself and a number of other contracting authorities at both central and regional level (including, for instance PfS and local school governing bodies).  For further information on naming contracting authorities in the OJ Notice please refer to Appendix A of the Guidance on the Completion of the new style BSF standard form Official Journal Contract Notice (“OJ Notice”) (based on the new OJEU forms introduced by Commission Regulation 1564/2005 of 7 September 2005).

The lead local authority will assume prime responsibility for determining key issues relating to the structure of the formal procurement process.  Our advice is that it would be prudent to seek the opinion/involvement of the other contracting authorities in key procurement issues, and of your designated PfS Project Director.  In addition, and as explained in the Guidance on the Completion of the new style BSF standard form Official Journal Contract Notice, the specific consent of each contracting authority will also be required before they can be so named in the OJ Notice.

In order to assist you in your deliberations, we have provided guidance on the considerations which you should bear in mind when structuring and categorising your BSF procurement. The two principle considerations addressed are classification of the contract and choice of procedure.

Local authorities should be aware of the ongoing importance of ensuring that their BSF procurement complies at all times with the Rules and the broader principles which underpin the Rules namely equality of opportunity and treatment and transparency of process. Equally, local authorities should ensure they have a clear audit trail of all key procurement decisions taken and the reasoning behind those decisions.  In case of doubt, in the first instance, local authorities should consult their designated PfS Project Director.

All procurements, particularly one as high profile as this, are significant commercial undertakings and as such raise the risk of formal challenge from candidates, bidders and other interested parties if they feel that the manner in which the procurement has been conducted has affected adversely their legitimate commercial interests. The existence of this general risk serves to emphasise the importance of local authorities undertaking a rigorous analysis of their approach to the procurement at the outset, and putting in place systems to ensure that the whole process of the procurement is conducted and documented correctly and in accordance with the Rules.

Introduction and overview

1 A local authority is a “contracting authority” for the purposes of the EU procurement regime and so it is subject to the European procurement rules
   (the “Rules”).  In the majority of cases, where a contracting authority wishes to award a contract for works, services or supplies over specified financial threshold levels then it must follow detailed rules relating to the tendering process. 

2 It is PfS’ view that the process of seeking and appointing a private sector partner with the aim of establishing the LEP is not, in itself, subject to the Rules. However, the linked award of contracts above the financial threshold for the delivery of facilities, services and supplies is caught by the Rules and this means that it is appropriate to run the entire process in a manner which complies fully with the Rules.

3 A contracting authority has two key procurement decisions to take prior to advertising the project in the Official Journal of the European Union (OJEU):

· how the project is to be classified for the purposes of the Rules; and

· which procedure will be used to conduct the procurement.

4 Classification: The Rules divide contracts into three types: works, services and supplies (i.e. goods).  BSF involves the provision of school facilities, wide ranging support services and some equipment (e.g. fixtures, fittings, IT equipment). This means that BSF is a “mixed” contract, requiring potential tenderers to tender to provide services and works plus some supplies. 

5 Where a contract is mixed, the contracting authority needs to decide which one of the three types of contract it is. The OJEU advertisement must indicate whether it is a contract for works, services or supplies.  In addition, some of the Rules apply to only one or two of the three types of contract. The proper classification of the contract is, therefore, very important and the reasoning adopted in reaching the decision on classification must be recorded for audit trail purposes.

6 Choice of procedure: There are four main types of competitive procedure which a contracting authority could follow.  These are: the open, restricted, competitive dialogue and competitive negotiated  procedures.  The detailed rules applying to each of these procedures differ.  The competitive dialogue and competitive negotiated procedures may only be used in limited specified circumstances. It is therefore necessary for a contracting authority to carefully consider which procedure is appropriate and to document this decision for audit trail purposes.

Classification: is it a works, supplies or services contract?

7 As explained above, where a mixed contract exists a decision needs to be made as to how the contract is properly classified.  For a BSF project that follows the standard approach services, works and supplies will all be provided.

8 The supplies element (such as fixtures, fittings and IT equipment) is very minimal relative to the services and works elements.  It is PfS’ view that it is clear BSF should not be classified as a supplies contract.  It therefore makes sense to regard BSF predominantly as a mix of services and works and to go on and consider whether it should be classified as a services contract or a works contract.

9 Regulation 2(1) (Article 1) defines a public services contract.  The definition provides that where a contract for services also includes works which are “incidental to the principal object of the contract” then it shall be classified as a public services contract.  

10 In deciding whether the BSF project falls within this definition the contracting authority needs to ask itself firstly whether the project has as its principal object the provision of services. 

11 It is PfS’ view that that the principal object of BSF is the delivery of services because the LEP and the Partnering Services provided under the Strategic Partnering Agreement (SPA) are fundamental to the BSF approach and a basic pillar in its structuring.  In addition, the LEP identifies, develops and delivers projects throughout the life of the SPA.  It will sit above, and provide a service over the long term by managing a supply chain and, by way of discrete contractual mechanisms (PFI, D&B, FM and ICT), deliver affordable, high quality, services as well as educational facilities.  

12 The contracting authority should then go on to consider whether the provision of the works is “incidental” to the principal object of service delivery.  There are no specific statutory provisions covering what “incidental” means. Two different tests have been suggested in this context
.  The first test is the main purpose test, the second test is the relative value test. Using the main purpose test, the contract is classified by reference to its overall purpose so if the main purpose of the contract is the provision of services then the inclusion of works will not mean that it is a works contract .  The relative value test  looks at the value of payments to be made. If the value of the services exceeds the value of the works then the  works will be incidental to the services.

13 The Commission and the UK government have, historically, favoured the main purpose test. This is now picked up in the definition of a public services contract in the new Regulations and in the OGC’s general Guidance on the procurement rules which states that  where a contract covers a mix of works and supplies “it should be classified according to its predominant purpose”
.  In the context of BSF, as already outlined at paragraph 11, the main purpose is the establishment of a long term service-focussed relationship and so it is PfS’ view that it is appropriate to classify BSF as a services contract.
Choice of procedure – overview of procedures available

14 There are four main types of competitive procedure which may be used.  These are the open, restricted, competitive dialogue and competitive negotiated procedure which are briefly summarised below:  

14.1 The open procedure involves inviting all interested parties to tender and requires full contract documents to be issued to tenderers at the invitation to tender stage.  It does not allow for a short listing process and contract negotiations are not permitted.

14.2 The restricted procedure allows contracting authorities to draw up a short list of interested parties by undertaking a selection/pre-qualification stage prior to the issue of the invitation to tender documents. The subsequent procedure is the same as the open procedure in that full contract documents should be issued to tenderers at the invitation to tender stage and contract negotiations are not permitted.

14.3 The restricted procedure has the advantage of allowing a tightly controlled, streamlined procedure to be conducted.  Where a contracting authority’s requirements are clear at the outset and where a contract can be drawn up to meet the project's requirements, with no need for further discussion or negotiation then the restricted procedure is the appropriate procedure to adopt.

14.4 The competitive dialogue procedure allows contracting authorities to draw up a short list of interested parties using a selection/pre-qualification stage, as in the restricted procedure.  The short listed parties (tenderers) are then invited to participate in a dialogue during which any aspects of the project may be discussed and solutions developed.  There is flexibility about  how this dialogue stage is conducted and it can be used to reduce the number of tenderers and solutions. When the contracting authority is satisfied that it has solutions that meet its requirements it formally declares the dialogue closed and invites those tenderers remaining to submit final tenders.  Only limited discussion or negotiation is permitted with tenderers after they have submitted their final tenders and following appointment of the preferred bidder.

14.5 The competitive negotiated procedure allows contracting authorities to draw up a shortlist of interested parties by undertaking a selection/prequalification stage prior to the issue of the invitation to negotiate documents which starts the negotiation phase. There are no detailed rules governing the conduct of the negotiation phase although the general principles requiring openness, transparency and equal treatment of all tenderers do apply together with a requirement that the process is not conducted in such a way as to distort competition. 

Choice of procedure – which procedure is appropriate for the BSF programme?

15 The contracting authority must first of all consider whether use of the open or restricted procedures are appropriate for the award of its BSF programme.  Only if the open or restricted procedures are not appropriate and, in the words of the Directive, “will not allow the award of the contract” can it go on to consider use of the competitive dialogue or competitive negotiated procedures (Article 29(1), Regulation 18(2)).

16 Can the open or restricted procedures be used? It is PfS’ view that the open and restricted procedures are not appropriate for a BSF procurement which follows the standard approach and structure.  There are a number of factors which PfS believes are persuasive and which the contracting authority may wish to take into account in deciding itself whether the open or restricted procedures are appropriate:

16.1 Open procedure: the complexity of the BSF procurement means that it is not in the interests of either the candidates or the contracting authority to run a process which involves all interested parties submitting a full tender.  This would be too costly in administrative, financial and commercial terms for both the contracting authority and tenderers and is unlikely to lead to a tendering process resulting in realistic tenders. The open procedure seems entirely inappropriate for the BSF programme and so it is sensible to consider if the restricted procedure would be appropriate and lead to the award of the contract.

16.2 Restricted procedure: Unlike the open procedure, a short listing process is permitted. However, the Rules require five suitably qualified candidates to be invited to tender. As in the case of the open procedure, practical experience of procurements with complex requirements demonstrate that this would be too costly in administrative, financial and commercial terms for both the contracting authority and tenderers and is unlikely to lead to a meaningful tendering process resulting in realistic tenders. It is very likely that a significant number of tenderers would drop out if they are still one of five at the invitation to tender stage and so there is also a danger of a lack of competition resulting from this approach. There is a clear need to have the option to reduce the number of tenderers down during the procurement process which is not possible under the restricted procedure.

16.3 Restricted procedure: the restricted procedure requires the contracting authority to specify its requirements at the outset in a manner which allows tenderers to submit fully costed tenders.  The contracting authority will be able to specify its desired overall outcomes in outline terms. However, the BSF programme is very complex with many variables and so the contracting authority will not be in a position to identify at the outset the detailed solution or solutions best able to meet its requirements to the degree required to allow tenderers to submit a meaningful bid in response. It needs to work with bidders developing solutions which meet its output requirements – a method of working which is not possible under the restricted procedure.

16.4 Restricted procedure: the restricted procedure requires full legal contract documents to be issued to tenderers at the invitation to tender stage (once the shortlist is drawn up). No negotiation is permitted.  The nature of the BSF programme is such that it is not possible to issue final contract documents to tenderers at this stage.  There are too many variables and uncertainties which would impact on the contract terms. These include, for example, how the desired outcomes are to be delivered in practice, what risks the tenderers will be prepared to accept, and how the project will be financed.

17 If the contracting authority comes to the conclusion that the use of the open or restricted procedures will not allow the award of the contract then it can go on to consider use of other procedures.  

18 Competitive dialogue or competitive negotiated procedures – is there a choice? The usual practice in the UK, until the implementation of the new procurement directive on 31st January 2006 was to use the competitive negotiated procedure for PFI and PPP schemes. Neither the Directive nor the implementing Regulations state that the competitive dialogue procedure must be used in preference to the competitive negotiated procedure. However, the competitive dialogue procedure has been introduced for the specific purposes of providing a codified procedure to be used for complex procurements.  

19 The OGC makes it very clear at paragraph 2 of its “Guidance on competitive dialogue” (January 2006) (“OGC Guidance”) that the circumstances in which the competitive negotiated procedure is available are now very limited: 

“The new procedure was negotiated for use in complex projects. It is for use where the open or restricted procedures would not allow the award of such contracts. It has a wider application than existing PFI/PPP projects, for instance for use in complex IT projects.  The current practice is to use the competitive negotiated procedure, where available, for such projects. This will not be possible with the availability of the competitive dialogue procedure.” 

20 The OGC Guidance goes on to explain that the competitive negotiated procedure “should only be used in very exceptional circumstances” and refers to the London Underground PPP as an example. The OGC Guidance specifically states that the mere fact that a contracting authority is undertaking a complex procurement for the first time will not justify use of the competitive negotiated procedure.

21 It is also made clear in the OGC Guidance that the European Commission will expect the competitive dialogue procedure to be used for complex contracts such as PFI/PPP arrangements.  The Commission will closely examine situations where the competitive negotiated procedure is used.
22 In the light of the OGC Guidance, PfS is of the view that the competitive negotiated procedure is not available for BSF programmes and the competitive dialogue procedure should be used. If a contracting authority wishes to use the competitive negotiated procedure it must take specific legal advice on that point and speak to its PfS Project Director.

23 If a contracting authority is of the view that the competitive dialogue procedure is the most appropriate procedure for it to follow then it must go on to consider whether the provisions covering use of the competitive dialogue procedure can be satisfied.

24 Can the competitive dialogue be used?  The European Commission has published an Explanatory Note on the Competitive Dialogue procedure
. In that note it emphasises that “the competitive dialogue is a procedure which can only be used in the specific circumstances expressly provided for in Article 29”. 

25 Article 29 (1)  (reflected in Regulation 18 (2)) provides that:

“In the case of particularly complex contracts…where contracting authorities consider that the use of the open or restricted procedure will not allow the award of the contract, [they] may make use of the competitive dialogue…”

26 The availability of the open or restricted procedures is discussed above. If the open or restricted procedures are not considered appropriate then the other condition which needs to be met is that the contract is “particularly complex”.

27 “Particularly complex” contracts: Article 1(11)(c) (Regulation 18(1)) sets out that contracts can be considered as particularly complex where authorities are not objectively able to define:

· the technical means capable of satisfying their needs or objectives and/or

· the legal and/or financial make up of a project.

28 This condition needs to be broken down into its constituent parts: what is meant by “not objectively able”  to define  “technical means” and “legal and financial make up”?

29 When is the contracting authority “not objectively able” to define its requirements? A narrow interpretation of this provision would mean that the procedure is only available when it is impossible for a contracting authority to define its requirements.  It is PfS’ view that this interpretation is not appropriate or in the spirit of the legislation.  This element of the condition is unlikely to be satisfied if the reason for the inability to define requirements is mere laziness or lack of resources on the part of the contracting authority.  In the context of BSF, contracting authorities have considerable numbers of standard documents to use and expertise available to them in any event.  

30 The broader interpretation, favoured by PfS, is that the competitive dialogue is available where the contracting authority is not able to produce a single specification or legal/financial documents at the outset which would enable it to identify the best solution to meet its needs
.  One of the purposes of the procurement process is to work with potential providers to identify which solution is best and so the contracting authority is not in a position to prepare the required specification at the outset of the process.

31 The inclusion of the requirement for objectivity also assists.  In PfS’ view it would not be objectively reasonable to expect a contracting authority to be in a position to prepare the required documents at the outset of the procurement.

32 What is meant by an inability to define “technical means”? The OGC Guidance refers  at paragraph 5 to circumstances where there may be a number of technical solutions available (such as in IT projects) which means that the contracting authority cannot define its needs at the outset, thus justifying use of the competitive dialogue procedure.  BSF requirements are varied and so it is highly likely that there may be a number of technical solutions which could potentially meet the contracting authority’s requirements. For example, there may be options surrounding new build or partial refurbishments or different ways of delivering the integrated ICT solutions.  
33 The European Commission in its Explanatory Note (section 2.2) states that in its opinion it would be “fairly rare” for a contracting authority to find itself in a position where it would not be able to define technical means at all. However, it concedes that contracting authorities would more often be in the position where they are not able to determine which of several possible solutions would be best suited to satisfy their needs and in these circumstances the contract would be considered to be “particularly complex”. This seems to reflect PfS’ view that this condition – inability to define technical means - can be satisfied.

34 What is meant by an inability to define the “legal and financial make up of the project”?   The OGC Guidance refers at paragraph 6 to the fact that in PFI and PPP contracts  “it is often the case that the financial and legal make-up cannot be defined in advance, because issues such as risk allocation, how the project is going to be carried out and financed and who is going to be responsible for which services, will be the subject of discussions with the potential providers”. It confirms that these circumstances justify use of the competitive dialogue procedure. These circumstances apply in the context of the BSF procurement.

35 The European Commission in its Explanatory Note (section 2.3) refers to Recital 31 of the Directive which sets the context for the introduction of the competitive dialogue procedure: 

“Recital 31 states that a financial or legal complexity “may arise in particular …with the implementation of …projects involving complex and structured financing, the financial and legal make-up of which cannot be defined in advance.”

36 Very helpfully, the Commission goes on to state that “Obviously, such issues arise very, very often in connection with projects of Public Private Partnerships”. It also refers, by way of example,  to projects which justify recourse to the competitive dialogue as including those where a design, build, finance and operate contract will be used over a fairly long period.  This, in PfS’ view, provides robust support for a decision to use the competitive dialogue procedure. 

37 A PfS Guidance Note on How to Conduct a Competitive Dialogue Procedure (January 2006) is available. Please refer to the PfS website (www.partnershipsforschools.org.uk)
Recommendations

38 The contracting authority must review its BSF programme to decide how the contract is to be classified. It should then go on to consider which procurement procedure it should use: open, restricted, competitive dialogue or competitive negotiated.  The contracting authority’s decisions and the reasoning behind them, having regard to any particular local circumstances, should be carefully documented.

39 The following recommendations are based upon a BSF procurement which follows the BSF standardised documents and procurement approach as developed by PfS including the adoption of the standard LEP model.  Any variation to this approach may impact on the classification of the contract and choice of procedure.  The contracting authority should therefore seek further professional advice on these issues where a variation is contemplated as the recommendations in this note may no longer apply.

40 Classification of the contract:  PfS’ recommendation is that a BSF procurement which follows the PfS standard approach is most appropriately classified as a services contract.

41 Choice of Procedure: PfS’ recommendation is that the competitive dialogue procedure is likely to be the most appropriate procedure for a BSF procurement which follows the PfS standard approach.   

� Also drawing on the guidance of Professor Sue Arrowsmith in The Law of Public and Utilities Procurement - Sweet & Maxwell (Second Edition) Chapter 10.


� Directive 2004/18/EC on the coordination of procedures for the award of public works contracts, public supply contracts and public services contracts.  Implemented in the UK by the Public Contracts Regulations 2006 (SI 2006/5).  References in this Guidance Note to Articles is to the articles in the Directive and to Regulations is to regulations in the statutory instrument. 


� In case C-331/92 Gestion Hotelera v Communidad Autonama de Canarias, a contract was proposed by a contracting authority for the long term operation of a hotel and casino.  The appointed operator was also required to undertake renovation works to bring the facilities up to standard.  It was argued that the construction element meant that the contract should be regarded as a works contract.  The European Court of Justice dealt with the general issue of whether works were "incidental" to a service contract.  In addressing this point the Court considered two tests proposed by the Commission; the relative values of the component elements of the contract and what the main object of the contract was.  The Court decided that the construction works were "incidental" to the main object of the contract which was the operation and running of the hotel and casino.





� OGC EU procurement guidance: Introduction to the EU procurement rules – updated. January 2006.


� Public procurement policy: Explanatory Note - Competitive Dialogue – Classic Directive. Published January 20


� Recital 31, which puts the introduction of the competitive procedure in a broader context, refers to situations where it is objectively impossible for contracting authorities to “define the means of satisfying their needs or of assessing what the market can offer in the way of technical solutions and/or financial/legal solutions”.
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