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	Abstract

	This note provides guidance on how to manage standard form contract derogations in the competitive dialogue procedure in the context of Building Schools for the Future projects.


	The views expressed in this Guidance Note are the views of Partnerships for Schools (PfS) and its legal advisors
 based on a pragmatic approach to legislative drafting which, in several areas, is ambiguous and uncertain and therefore open to both a narrow and a somewhat broader interpretation.  
Where reasonable, PfS have adopted the broader interpretation. However, as this is a new area of law, which has yet to be tested by the Courts, the broader interpretation adopted by PfS cannot be guaranteed. This Guidance Note should not, therefore, be regarded or relied upon as a definitive statement of the law and separate legal advice should always be obtained.
PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this Guidance Note.




1. In light of recent experience (including, amongst other things, market conditions and the volume of projects reaching approvals milestones in the first half of 2009), this note highlights an amended approach to derogations review timescales applicable to Building Schools for the Future (BSF) projects and clarifies certain related requirements of Her Majesty’s Treasury (HMT), Partnerships UK (PUK) and PfS in respect of the derogations review process. The changes set out below are aimed at giving greater certainty around review timescales and harmonising the PfS and PUK reviews.

Change in derogations review timescales

2. Local authorities, bidders and other parties involved in the BSF programme should note that, with effect from the date of issue of this note, the PUK and PfS derogations review process will be harmonised as follows:

a. All Derogations Forms (both PfS and Standardisation of PFI (Private Finance Initiative) Contracts (SoPC) derogations) will need to be submitted to PfS (via the assigned PfS Commercial Manager) no later than 20 Business Days before the milestone for which approval of those derogations is required. 
b. As before, any novel or contentious SoPC4 issues (including in respect of any proposed capital contributions
) should be raised with PfS as early as possible (i.e. before formal submission of Derogations Forms if known before that time) in order that they may then be raised with PUK/HMT as appropriate;

c. Both PfS and PUK will endeavour to provide an initial response to Derogations Forms within 10 business days of receipt of correctly and comprehensively completed Derogations Forms, which then enables discussion and resolution of issues to take place during the remainder of the new 20 Business Day overall review period. It should be noted that PfS and PUK expect the 20 Business Day period to permit resolution of all derogations but, as before, it should be noted that particularly novel or contentious derogations may require a longer period.

The above change to derogations review timescales closely reflects actual practice  over recent months and harmonises the PUK and PfS procedures which previously followed separate timescales. In particular, this change allows for more prudent project planning given that the new 20 Business Day period contemplates the resolution of derogations (rather than simply the provision of an initial response as was the case under the former PfS process) and provides local authorities and bidders with a common process and timescales across SoPC and PfS derogations. 

Further clarification

3. The PfS guidance note (PfS Derogations Process: Instructions for Local Authorities and Bidders during the Initial Procurement) published in January 2009 will be updated shortly to reflect the new approach to timescales outlined in this note.

4. Pending revision of the above guidance note, please bear the following clarifications in mind:

a. All derogations should be resolved prior to Close of Dialogue. Following Close of Dialogue, PfS can only consider exceptional PfS and/or SoPC4 derogations arising from clarifying, specifying and fine-tuning the Final Bid. Any request for approval of such derogations will also need to be submitted in accordance with the requirement set out at paragraph 2 above.
b. Where any derogation to the Standard Form Agreements is proposed either by a local authority or a bidder, approval of the derogation must be sought using the version of Derogations Form appropriate to the stage of the project and should be accompanied by a corresponding mark-up of the standard form agreement in respect of which the derogations are sought.
c. It should be noted that the above 20 Business Day period applies to all new derogations submitted and that the submission of incomplete Derogations Forms may cause delay to the programme and may result in such forms being returned for completion before the PfS and/or PUK review of such forms commences. Local authorities and their advisers are reminded that they should comment on all derogations prior to submission of Derogations Forms.
d. It should be noted by senior lenders that they should, where possible, ensure that their internal processes are such that they can seek amended credit committee approval regarding any SoPC4 issues to the extent this is necessary following HMT approval in respect of the project. Where this is not possible then this should be factored into any timings.
e. It is a requirement that the local authority and its advisers be represented at any direct discussion that may occur between HMT/PUK and bidders or funders in respect of SoPC4 derogations;

Further information

5. If you have any queries on the revised derogations process then please contact the PfS Commercial Manager allocated to the project to which your query applies.

Partnerships for Schools

Partnerships UK

HM Treasury

December 2009

� Also drawing on the guidance of Professor Sue Arrowsmith in ‘The Law of Public and Utilities Procurement’ - Sweet & Maxwell (Second Edition) Chapter 10.


� See HMT Guidance given in Section 4.3 of “Application Note – PPP Projects in Current Market Conditions”
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