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1 DURATION AND EXCLUSIVITY

1.1 The term of the Strategic Partnering Agreement runs from the date of the agreement for 10 years (SPA, clause 3.1).  The ten year period is the period of time over which it is anticipated that the LEP should be in a position to complete the relevant programme of works/ services in relation to BSF.

1.2 There is flexibility to extend the term of the SPA for up to a further five years by agreement between the parties and in accordance with the procedure set out in SPA, clause 3.2.

1.3 The exclusivity to be granted to the LEP (subject to any carve-outs to be set out at clause 7.5) is set out in SPA, clause 7.1 and can be summarised as follows:

(a) is for the term of the SPA (i.e. initially 10 years);

(b) relates to:

(i) the provision of "Relevant Facilities" (essentially secondary schools maintained by the LA which come within the definition of "Major Capital Projects); 

(ii) the provision of the specified Partnering Services (SPA, clause 7.1); and

(iii) the provision of Project Services to Approved Projects (SPA, clause 7.2);

BUT is all subject to the approval process for New Projects (see below).

(c) "Major Capital Projects" are defined in SPA, clause 7.1 and can be summarised as projects:

(i) having a capital value of over [£100,000], where the project involves the construction of, or refurbishment, repair or extension to, a Relevant Facility (or of any part thereof) pursuant to a PFI Project Agreement; and/or

(ii) having a capital value of over [£100,000], where the project involves the construction of, or refurbishment, repair or extension to, a Relevant Facility (or of any part thereof) pursuant to a D&B Contract; and/or

(iii) having a contract value of over £(
, where the project involves the installation, maintenance and/or managed services in respect of ICT Facilities [or any project of any value of that nature where such project is being funded under the BSF Programme]; and/or

(iv) having a value of over [£100,000
], in respect of Hard FM Services relating to Hard FM Services for a project which has been the subject of a D&B Contract,

and in any such case where the Local Authority has the legal power to effect and control procurement of such premises or facilities.

SPA, clause 7.3 contains an undertaking by the Local Authority not to take forward Major Capital Projects without invoking the New Project Approval Procedure (which is the procedure pursuant to which the LEP submits its proposals for any such new project).

(d) In addition, the LEP may be requested to provide additional or wider services or works, which includes Soft FM Services (SPA, clause 7.4) and, if it does, then the terms for the provision of such services are to be substantially the same as those in a Project Agreement (SPA, clause 7.4(c)).

(e) Carve-outs from the exclusivity provisions may be agreed at a local level. These will need to be restricted as carve-outs may have a significant effect on the benefits of the long term LEP partnering arrangements. One standard exclusion from the LEP’s exclusivity will be the retendering of PFI projects (upon contractor default) procured or delivered by the LEP. There could be other local carve-outs such as existing PFI contracts in the Area (i.e. pre-dating the formation of the LEP), existing framework agreements or outsourcing arrangements, or existing exclusivity arrangements (e.g. LIFT projects).

(f) The LEP's exclusivity remains subject to the requirements of the New Project Approvals Procedure set out in Schedule 3 relating to the procurement of New Projects on the terms of the Template Project Agreements.  The parties are obliged to consider in good faith any changes made to the standard documents which may cause them to differ from the relevant Template Project Agreements.   In practice, it will also be a requirement of the New Project Approval Procedure (SPA, Sch 3) that the relevant form of project agreement includes the required provisions of the then current version of SOPC.

2 WHO ARE THE PARTIES TO THE SPA AND THE SHA?

(a) SPA - the parties to the SPA are the Local Authority (LA) (or Local Authorities – there may be more than one) and the LEP. 

(b) SHA - the shareholders (entering into the SHA) are:

(i) the Local Authority (or Local Authorities);

(ii) “BSFI” (being Building Schools for the Future Investments LLP, a limited partnership established by DfES and PUK to manage their investments in BSF schemes being managed by Partnerships for Schools (PfS)); 

(iii) Partnerships for Schools (added as a party in the revised 2008 Standard Document principally because of the obligations on PfS to provide e.g. benchmarking information as well as the right to receive certain information); and

(iv) the Private Sector Partner (PSP).  

Each party warrants that it has the power and authority to enter into the SHA.

2.2 Transfers of shares – detailed provisions are set out in the SHA, clause 9.7 and in the Articles, which include normal pre-emption rights.  There is a lock in for the shareholders in the LEP for an initial period of three years (longer if the LEP’s initial projects have not become operational, until those projects are operational). There are also restrictions on share transfers of shares in the PSP, the superior shareholders in the PSP and in Project Companies.

2.3 If there are multiple Local Authorities then any liabilities of the LA's would be several (SPA clause 9.19).

2.4 Assignment by the LEP under the SPA is limited (SPA, clause 5.8).  The LA can assign to successor bodies etc (SPA, clause 5.9).

3 PURPOSE OF THE LEP, THE PARTNERING SERVICES AND DELIVERY OF THE PARTNERING SERVICES

3.1 The purpose of the SPA and certain high level principles in relation to the partnership are set out SPA, clause 2.  These high level non legally binding principles include:

(a) development and understanding of mutual objectives (SPA, clause 2.4);

(b) problem resolution (SPA, clause 2.5); and

(c) continuous improvement (SPA, clause 2.6).

3.2 Partnering Services to be provided by the LEP: 

(a) The role of the LEP is to support the LA in relation to the long term capital investment programme for the secondary schools estate by providing Partnering Services (SPA, clause 4).  The nature and extent of the Partnering Services will be determined by the Partnering Services Specification (SPA, Schedule 12) and will vary from LEP to LEP depending on local circumstances and requirements.

(b) The LA can request Additional Services (SPA, clause 4.2) on terms agreed as part of the SPA and clauses 3, 4, 5 and 17 are expressed in that case to apply mutatis mutandis to such Additional Services.  It is anticipated that the Partnering Services Specification will identify at the procurement stage the nature and extent of any Additional Services the Local Authority may wish to source via the LEP and the procurement position to be considered by the Local Authority/advisers in this context.  There will need to be as much certainty as possible about what requirements the Local Authority may have in this context, for example, in relation to the requirement (or otherwise) for Soft FM Services.  To the extent possible, precise requirements are to be specified by way of identification of such Additional Services in the Partnering Services Specification.  

(c) SPA, clause 4.4 (and SPA, Schedule 11) sets out the standard of provision of the Partnering Services obligations.

3.3 The purpose and business of the LEP is to provide the Partnering Services and this is reiterated in the SHA (SHA, clause 3).

3.4 Collective Partnership targets are set out in the SPA, clause 6.9.

3.5 How are the Partnering Services to be delivered?
(a) The LEP is responsible for the Partnering Services, but can subcontract all or part to Partnering Service Providers (SPA, clause 5.1).

(b) The SPA acknowledges that the LEP arrangements may impact on existing service providers to the LA and requires the parties to work together so that existing contractors and employees are treated fairly (SPA, clause 5.2).  There are TUPE provisions in the SPA (clause 5.3 and Schedule 13).  In addition, see footnote 4 to SPA, clause 5.3 in relation to secondment to the LEP by the LA.  It is also acknowledged within new clause 5.3A of the revised Standard Document that the parties may wish to agree a written protocol to be applied in relation to any staff at risk of redundancy or redeployment as a result of the coming into effect of the SPA.

(c) The standard of provision of the services by the LEP is set out in the SPA, clause 4.4 (skill and care, Consents, compliance with Laws etc).

(d) The SPA contains HR/employee related provisions relating to the LEP:

(i) LEP responsible for staff resourcing and training (SPA, clause 5.4);

(ii) Provisions relating to employees with Convictions (police check requirements etc) (SPA, clause 5.5);

(iii) Personnel policies (SPA, clause 5.6); and

(iv) Record keeping requirements (SPA, clause 5.7).

3.6 The provisions relating to the development of the Strategy for Change are set out in SPA, clause 6.4 with the SfC to be included in the SPA at Schedule 9. The Strategy for Change is prepared by the LA and sets out its anticipated accommodation requirements in respect of its secondary schools estate.  This will be reviewed annually by the SPB. Local Authorities will note that the SfC will be the reference document against which the LEP will develop proposals for New Projects to meet the need for Relevant Facilities set out in the SfC approved by the Local Authority.

4 FUNDING, FINANCING AND VALUE FOR MONEY

4.1 Initial subscriptions - the mechanism for the initial subscriptions for shares in the LEP (anticipated to be at relatively low/modest levels) is set out in SHA, clause 4.1.  The share designations will be:

(a) A Shares to the LA;

(b) B Shares to BSFI; and

(c) C Shares to the PSP.

4.2 Further capital – if the Board decides that the LEP needs to issue further shares, then associated provisions are set out in SHA, clause 4.2. There is a detailed offer round mechanism giving pre-emption rights to the existing shareholders to be able to take up their proportion of the new shares to be issued.  If they do not want to / cannot do this then their shareholdings will be diluted.  However, note that the minority protection rights attaching to the A Shares and the B Shares held by the LA and BSFI will be unaffected by any resultant dilution – i.e. so long as the LA or BSFI holds the initial shares issued to them they will have such rights. 

4.3 Distributions out by the LEP to shareholders – to be determined by the Directors subject to the LEP's working capital requirements and the terms of any Funding Agreements (if any) to which the LEP may be a party (SHA, clause 8.3).  The provisions of SHA, Schedule 8 (SHA – LEP IRR Thresholds) will apply in relation to financial returns above specified levels and operates such as to disregard any Refinancing Gain received by the LEP from a Project Company.

4.4 Transfer of shares – these provisions are set out in SHA, clause 9 which also contains provisions relating to the transfer of Shareholder Debt by the C Shareholder (see SHA, clause 9.4/Schedule 9). 

4.5 Payment for Partnering Services – these provisions are dealt with in the SPA, clause 9.2:

(a) The LEP's costs in providing the Partnering Services will be reimbursed against an agreed schedule of rates (SPA, Schedule 11).

(b) A Project Management Fee will be paid to the LEP (in relation to the costs incurred in taking a New Project through the New Project Approval Procedure (SPA, Schedule 3)).  Subject to certain limited exceptions (relating, in outline, to the improper rejection by the LA of a LEP new project proposal or inaction or withdrawal by the LA), this Project Management Fee will only be payable if the relevant New Project becomes an Approved Project. The component parts of the Project Management Fee are set out in SPA, clause 9.1(a) and are subject to the relevant reductions and targets set out in the Continuous Improvement Plan. As stated above, the Project Management Fee will be reimbursed for schemes which are developed but which do not reach fruition because the LA, in effect, reneges on or changes any of the Approval Criteria parameters within which the LEP was asked to work up the New Project Proposal, withdraws the project or there is a Local Authority Event of Default.

(c) The LEP will also be entitled to recover the LEP Initial Set-up Costs as part of the Project Management Fee in the percentage proportions for each New Project as agreed between the parties by reference to the New Projects anticipated in the SfC during the first five year period. The Project Management Fee will be payable on the signature of the relevant Project Agreement(s) for the relevant New Project being entered into during the first five years of the SPA (see SPA, clause 9.2).

(d) To the extent the LEP has not entered into New Projects during the first five years of the SPA and has not recovered the LEP Initial Set-up Costs together with the associated costs of interim funding, then the Local Authority would then pay to the LEP the balance of any such unrecovered costs, unless there has been an SPA Material Default.

4.6 Benchmarking and Market Testing Procedure – These provisions are set out in SPA, clauses 8.4 and 8.5 and in SPA, Schedule 4 (Market Testing). Further details in relation to the procedure for the benchmarking of services are also set out in SPA, Schedule 21.  The provisions can be summarised as follows:

(a) As part of the New Project Approval Procedure the LEP will be required to demonstrate value for money to the satisfaction of the SPB by reference to the cost of the New Project compared to:

(i) the Initial Projects;

(ii) the anticipated cost of future projects as set out in the Continuous Improvement Plan; 

(iii) other relevant projects identified by the parties in accordance with Schedule 3 (New Projects Approval Procedure); and

(iv) the costs for equivalent projects based on the benchmarking data and indices provided in relation to the BSF Programme by PfS (see SPA, clause 8.3).

(b) Benchmarking is to be carried out by the LEP and reported on by the LEP to the SPB as part of Stage 2 of the procedure set out in SPA, Schedule 3 (New Project Approval Procedure).

(c) The Initial Projects to be taken forward by the LEP will have been the subject of a competitive procurement process.  As part of this procurement process the PSP will have been required to put forward proposals for continuous improvement with the position agreed in this regard between the LA and the LEP then constituting the Continuous Improvement Plan.

(d) For New Projects which receive Stage 1 Approval on or before the fifth anniversary of the date of the SPA the LEP will need to satisfy the requirements in SPA, clause 8.3 (Benchmarking) outlined above.  These requirements may themselves require some degree of market testing (see SPA, clause 8.4 (Market Testing)).

(e) After the fifth anniversary of the date of the SPA, the LEP will need to satisfy the requirements in SPA, clause 8.4 (Market Testing) in relation to :

(i) the first Representative New Project of each type; 

(ii) any other New Project for which Stage 1 Approval is sought prior to the Representative New Project of the relevant type having been approved; 

(iii) any other New Project for which Stage 1 Approval is sought and where the LEP decides to Market Test that project; and

(iv) any New Project for which Stage 1 Approval is sought in respect of which the obligations and scope of the relevant Project Agreement are not similar to those contained in the Initial Projects.

(f) The LEP and the Local Authority have to use reasonable endeavours to agree the nature and scope of projects within the SBC which are representative of the type of projects to be carried out by the LEP pursuant to each of the PFI Project Agreements and D&B Project Agreements and ICT Project Agreements (with each such project being a Representative New Project).

4.7 Records and open book accounting provisions and support to the LA in terms of audit requirements affecting the LA are set out in SPA, clauses 9.12 to 9.19.

5 MANAGEMENT OF THE LEP

5.1 Composition of the LEP Board (SHA, clause 5.1):

(a) LA (A Shares) – 1 appointee;

(b) BSFI (B Shares) – 1 appointee;

(c) PSP (C Shares) – 4 appointees;

(d) Plus an independent non-executive chairman appointed by the Shareholders (SHA, clause 5.4).

The A Shareholder may also be entitled to nominate or remove an observer to board meetings (see SHA, clause 5.6) although the inclusion of this drafting is optional.

5.2 Board composition gives the PSP day to day operational control of the LEP but this is, in practice, subject to the:

(a) terms of reference set for the LEP in the SfC;

(b) New Project Approval Procedure;

(c) Business Plan for the LEP; and

(d) Shareholder Consent matters (SHA, clauses 6.2 and Schedule 9).

5.3 Quorum – 1 director from each class (but lesser requirements in relation to any adjourned meeting if quorum then not present).  If a director considers that there is a conflict of interest between his duty to the LA and his duty as a director, then such director would be entitled to abstain from the voting on the relevant matter.

5.4 Matters requiring Shareholder Consent – see the SHA, and the table in clause 6.2 of the SHA which lists reserved matters where LA and BSFI approval is required as shareholders in relation to the relevant matter.  The list is a relatively typical joint venture list of reserved matters.  The list covers, for example, changes to the Business Plan, changing the LEP's constitution and approvals in relation to the establishment and operation of Project Companies to be read in conjunction with SHA, Schedule 9 which relates to approval matters for non wholly owned Project Companies.

5.5 The first Business Plan covering the period from the date specified in the Data Sheet through to the end of the first financial year of the Company is to be set out at SHA, Schedule 3. The Business Plan is to be reviewed by the Board at least every 6 months and updated for each financial year (see SHA, clause 8.1).

5.6 The Strategic Partnering Board (SPB) – (see SPA, clause 6):

(a) Composition = LA Rep(s) and LEP Rep plus non voting independent chairman and other invited Stakeholder Representatives (maximum of 6) (non voting) (SPA, clause 6.1).

(b) Role – principally to monitor performance of the LEP (SPA, clause 6.2).

(c) Meetings – as required (SPA, clause 6.3).

(d) Quorum and decisions making – quorum requires LA Rep and LEP Rep but LA Rep controls decision making (SPA, clauses 6.3(b) and (c) respectively).

(e) Development of the SfC – SPB to work with the LA on this (but ultimately SfC requires LA sign off (SPA, clause 6.4).  The initial SfC will comprise SPA, Schedule 9.

(f) New Project Approval – to be matter for the Local Authority or SPB (as determined locally) (SPA, clause 6.5).

(g) Annual Review of operation of the SPA (SPA, clause 6.6).

(h) Representatives (appointment and terms of reference):

(i) LA Representative(s) – see SPA, clause 6.7;

(ii) LEP Representative – see SPA, clause 6.8.

6 NEW PROJECT APPROVAL AND PROJECT DELIVERY

6.1 Once approved, New Projects are to be delivered by the LEP itself an/or by a Project Company which must be a subsidiary of the LEP at the outset for the initial lock in period (SPA, clause 8).  The SHA contains requirements relating to the activities of any such Project Company in respect of certain reserved matters (SHA, clauses 6.2(a) and 7.2 to 7.4).

6.2 The detailed approval process for New Projects is set out in SPA, Schedule 3.  In outline the process comprises:

(a) General obligations on the LEP to work up New Projects in accordance with the SfC.

(b) Stage 1 Approval worked up  - see detailed list of requirements in SPA, (paragraph 3.1 of Schedule 3 for the development of a New Project Proposal).  This then goes to the SPB for consideration.  If approved, the process then moves to Stage 2.

(c) Stage 2 requires more detailed work to be done to work up the Stage 1 Approval into more detailed proposals.  The detailed list of requirements for a New Project Final Approval Submission is set out in SPA, paragraph 4.3 of Schedule 3.  The Stage 2 proposal is to be considered against the Approval Criteria set out in SPA, paragraph 4.4 of Schedule 3.  These criteria include consideration of the LEP's performance in terms of continuous improvement and track record on previous projects, affordability and whether the proposals meet the LA's Requirements identified at the time of the Stage 1 Approval.  The LA would be free to procure the relevant facilities outside of the LEP if the Stage 2 proposal is not approved because it does not satisfy the Approval Criteria.  If the proposal does receive Stage 2 Approval then the LEP will implement the New Project.  If a New Project Final Approval Submission is improperly rejected by the SPB, the Incurred Project Management Fee will be paid by the LA to the LEP and the LA will not be entitled to procure the Relevant Facility outside the terms of the SPA.

Under SHA, clause 6.7, each Shareholder is required to use reasonable endeavours to procure the entry into of the relevant Project Agreement(s) in relation to a scheme which has received Stage 2 Approval.

6.3 Disapplication of Exclusivity -  In the event that:

(a) a New Project Proposal is not submitted by the LEP in accordance with the provisions of paragraphs 2.4 of Schedule 3 (New Project Approval Procedure); or

(b) a New Project Proposal does not receive Stage 1 Approval in accordance with  paragraph 3 of Schedule 3 (New Project Approval Procedure); or

(c) a New Project Final Approval Submission is properly rejected and does not receive Stage 2 Approval pursuant to the procedure in paragraph 4 of Schedule 3 (New Project Approval Procedure),

then the Local Authority would be entitled to procure the New Project outside the terms of the SPA and would not be or be deemed to be in breach of the exclusivity provisions set out in SPA clause 7.  See also paragraph 7.1 below.

7 TERMINATION / IF THINGS GO WRONG

7.1 LEP Events of Default:

(a) See the full list of default events in SPA, clause 13.1.  

(b) The LEP has an opportunity to remedy certain LEP Events of Default or, in certain circumstances where the LEP Event of Default is not capable of remedy, to propose an “Improvement Plan” for consideration by the LA.  

(c) The LA may require replacement of a defaulting Supply Chain Member (SPA, clause 13.4). Alternatively, the LA may:

(i) either suspend the LEP's exclusivity (which may be subject to future reinstatement, at the LA's discretion); or

(ii) call an SPA Material Default (SPA, clause 13.5).  

If the LA chooses the latter, the PSP may be required to sell its investment in the LEP either to the other shareholders or in the open market (SPA, clause 13.6). 

(d) If a Material Default occurs (see SPA clause 13.7) then the PSP may be able to procure the replacement of a "Responsible Shareholder" in the PSP (subject to the agreement of the LA and BSFI) as a means of remedying the default and preventing a default transfer of its shares in the LEP (see SHA, clause 9.3).  

(e) If the SHA default procedure is triggered then a deemed transfer notice would be deemed to have been served (see SHA, clause 9.3).  If there is no purchaser of the PSP's interest in the LEP, the LA may terminate the SPA (SPA, clause 13.7) or purchase the PSP's shares and shareholder debt for the nominal value of the PSP's shares.  Separately, a failure against a Target Level 1 KPI on the part of LEP may mean the LA withdraws exclusivity in relation to the next material New Project (SPA, clause 13.5(c)). 

7.2 Local Authority Events of Default – see SPA, clause 14.  Given that most of the obligations are obligations of the LEP (rather than the LA) the list of Local Authority Events of Default is, as one would expect, much shorter that for LEP Events of Default (e.g. non payment of amounts due by the LA or deliberate frustration of New Project implementation).  Compensation is potentially payable under SPA, Schedule 10 to the LEP following a Local Authority Event of Default (see SPA, clause 14.3).  Where the LEP has served a Local Authority Default Notice more than once in any twelve month period, the LEP would not be required to provide the Partnering Services unless all Partnering Services Costs are paid monthly in arrears (interest will accrue on any outstanding payments) (see SPA, clauses 14.4 – 14.5).

7.3 What gets paid on a Local Authority Event of Default?  SPA, Schedule 10 sets out compensation payable to the LEP on a Local Authority Event of Default.  Payments to be made depend on the circumstances and range from, in outline, the LEP being paid Incurred Project Management Fees (SPA, Schedule 10, paragraph 1.2) (where the SPA is not terminated by the LEP) through to a fuller payout to the LEP to include redundancy payments for LEP employees and unrecovered LEP Set Up Costs (SPA, Schedule 10, paragraph 2.2) where the SPA is terminated by the LEP.

8 MISCELLANEOUS

8.1 Warranties (as to due incorporation, no litigation, no insolvency etc) and indemnities:

(a) warranties in the SHA, clause 10 (from each of BSFI, the LEP and the PSP);

(b) mutual warranties and indemnities (including from the LA) are set out in SPA, clause 11; and

(c) Warranties from the LEP set out in SPA, Schedule 6.

8.2 Dispute resolution procedure – SHA, clause 11 and SPA, clause 16. The provisions in SPA, clause 16 reflect the provisions in the standard form PFI Project Agreement. 

8.3 Intellectual property and data protection provisions - SPA, clauses 17.1 and 17.2.

8.4 Corrupt gifts provisions - SPA, clause 17.4.

8.5 Confidentiality provisions – SHA, clause 13.1 and also in the SPA, clause 17.6. Drafting has been inserted in both the SHA and the SPA to deal with the provisions of the Freedom of Information Act. 

8.6 Insurance cover which the LEP is required to put in place set out in:

(a) SHA, clause 13.5; and

(b) SPA, clause 10 and Schedule 7 (third party liability, employer's liability and professional indemnity).

8.7 Non fettering of the LA's planning or other statutory functions - SPA, clauses 12.4 and 17.5.

9 THE ARTICLES

9.1 The Articles for the LEP are set out in full in SHA, Schedule 7.  The Articles reflect the provisions of the SHA in terms of share issues and transfers and board appointments etc.   They comprise a form of constitution relatively typical for a joint venture of this nature.


































Please note that this document is only a summary of the SPA and SHA.  The document should not be relied on as covering all the key issues that may be relevant to a reader (which will be, in part, dependent on the reader's role / perspective in relation to BSF).


 The full detailed provisions of the SPA and SHA should be reviewed. This summary is not a replacement for independent, specialist advice and persons using this document should ensure that they take appropriate legal, financial and technical advice in relation to the project in which they are involved. 


PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this document.
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� This threshold will be set locally but it is intended that the LEP ICT provision will relate to the entire secondary school estate within the Area, albeit with the possibility for specific local carve outs in accordance with the provisions of clause 7.5.


� An equivalent annual contract value could be inserted here if more appropriate and/or a capital value can not be ascertained. 
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