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On 22 September 2009, the Office of Fair Trading (OFT) issued a press release in which it announced its decision to impose fines totalling £129.5 million on 103 construction firms in England which it found had colluded with competitors on building contracts.  It concluded that the firms engaged in illegal anti-competitive bid-rigging activities on 199 tenders from 2000 to 2006, mostly in the form of “cover pricing”.  Cover pricing is described by the OFT as being where one or more bidders in a tender process obtains an artificially high price from a competitor.

PfS supports the OFT recommendation contained in its information note to procuring entities in the public and private sectors. PfS believes that parties named in the decision should not be excluded  from current and future tenders on the grounds that they are parties to the decision, or be the subject of similar adverse measures making it more difficult for them to qualify for such tenders.  

In particular, we would like to highlight the following points: 
· the parties named in the decision have already received significant financial penalties;
· it would be wrong automatically to assume that construction companies that are not named in the decision have not also been involved in bid rigging. (Separately,  the OFT stated that cover pricing was a “widespread and endemic practice in the construction industry” but that it had had to focus its investigation on a limited number of companies);
· as a result of the OFT’s investigation, the parties named in the decision can be expected to be particularly aware of the competition rules and the need for compliance and, if anything, are more likely to be compliant;
· many of the parties named in the decision have co-operated fully with the OFT’s investigation and a significant proportion have taken measures to introduce or reinforce formal compliance programmes and to ensure that their staff are aware of their competition law obligations. 
Procuring authorities can help to protect themselves against bid rigging by following the OFT guidance for the public sector which includes a checklist for suspicious behaviour  and may also wish to check whether bidders have signed up to the new code of conduct adopted by the construction industry in relation to competition law.
Finally, procuring authorities should note that in relation to BSF projects, unlike single closed price tenders, the BSF model entails area wide procurement using the rigorous competitive dialogue process and, supported by central analysis of market prices, this approach helps to guard against any anti-competitive behaviours.
If you require further clarification or wish to discuss any concerns, please contact your PfS Commercial Manager in the first instance.   
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For more information, please follow the links below:

· OFT Press Release 22 September 2009 - www.oft.gov.uk/news/press/2009/114-09
· OFT Information Note 22 September 2009 - www.oft.gov.uk/shared_oft/business_leaflets/general/Information-Note2.pdf
· UK Construction Industry Code of Conduct - www.ukcg.org.uk/uploads/media/Final_Construction_Industry_Code_of_Conduct_17_8_2009.pdf 

· Best practice guidelines prepared by the Organisation for Economic Cooperation and Development with input from the OFT (Guidelines for Fighting Bid Rigging in Public Procurement, Designing tenders to reduce bid rigging and Detecting bid rigging in public procurement) - www.oecd.org/dataoecd/27/19/42851044.pdf, www.oecd.org/dataoecd/36/40/42594504.pdf and

www.oecd.org/dataoecd/36/38/42594486.pdf
