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1. Commitment Letters
One fundamental role of the OBC is to demonstrate to Central Government that the BSF Project is affordable as scoped. Affordability is usually dependent on a number of funding streams being available to support project costs at the start of the contract and throughout the life of the contract.
At the start of the contract additional funding, beyond that provided through PfS and detailed in the Funding Allocation Model, may be necessary to:

· meet any affordability gap on the capital cost of the Design and Build (D&B) conventionally funded elements of the project;

· make a capital Injection into the Private Finance Initiative (PFI) project;

· meet the local authority share of the Local Education Partnership (LEP) set-up costs;
· make risk capital investments in the LEP and PFI Special Purpose Vehicles (SPVs); and
· meet the costs of additional facilities provided and paid for by another stakeholder. For example, sports facilities paid for by Sport England or Worship facilities paid for by Trustees etc.
Throughout the life of the contract additional funding, beyond the PFI credits allocated for the PFI element of the project, may be needed to:
· meet the local authority contribution towards an affordability gap on PFI schemes, for example, to pay for additional facilities such as community facilities;
· meet individual school contributions towards the cost of Facilities Management (FM) services provided through a PFI contract and paid for through the schools’ delegated budgets;
· meet individual school contributions towards the cost of a Life-Cycle/FM scheme for non-PFI schools and paid for through the schools’ delegated budgets;
· meet individual school contributions towards the cost of an Information Communications Technology (ICT) Managed Service, and paid for through the schools’ delegated budgets;
· meet the local authority contribution towards the cost of an ICT managed service; or
· meet an Academy Sponsor’s contribution to the running of a new Academy.
1.1 Section 151 Letter

For a BSF Project to be approved and funded, confidence is required that all of these, and any other funding streams that the project may depend on, are unconditionally available and guaranteed for the life of the project.  At the heart of these guarantees lies the ‘Section 151 Letter’, a letter signed by the local authority Section 151 Officer, which effectively underwrites all of these contributions — increasing with inflation where appropriate.  Beneath this letter a further range of commitment letters guarantee that the various funding streams will be available.

The aim of the Section 151 Letter is to demonstrate: 
· local authority ownership and understanding of the contents of the OBC;  
· confidence in the affordability of the proposed project;
· proof of the value for money offered by the proposed procurement routes; and
· deliverability of the proposed project.
The signed letter need not be lengthy but must be written without caveat or condition and capture the elements in the Table 1:
Table 1
	Section 151 Letter Checklist

	1
	Ownership of the assumptions underpinning the Affordability and Value for Money calculations in the OBC.

	2
	A clear description, supported by a table or tables showing the costs of individual elements of the project (PFI Construction, FM, Life-Cycle, D&B, ICT capital and revenue, other).

	3
	A clear description of all the funding streams, supported by a table or tables that will show how these meet the identified costs.

	4
	Clear identification of all affordability gaps within each area of the project, and an indication as to how these will be met;

	5
	Confirmation that capital receipts have been ring fenced for BSF where appropriate and that the sharing of any capital receipts in line with DCSF Policy has been agreed with PfS.

	6
	Confirmation that the local authority is completely committed to delivering the transformational vision set out in the OBC and will make every endeavour to bridge any affordability gap.

	7
	Confirmation that the local authority will return any unspent BSF funding within 12 months of completion of the project.

	8
	Confirmation that Cabinet/Executive have approved the OBC and are aware of the commitments being entered into, including the level of any affordability gap that may arise. The date of the relevant Cabinet Meeting should be referenced (see 2.4). 



A template Section 151 Letter is not provided with this guidance.  This is because each project has different characteristics and the Section 151 Letter may need to cover issues unique to that local authority or in more detail than required in some other projects. The first draft of the 151 Letter should adhere to these guidelines and should be submitted to PfS with the OBC for review before signing. A signed letter will be requested once any required alterations have been identified by PfS and before the OBC is approved.
1.2 Governor Commitment Letter
Given that the Section 151 Letter underwrites school contributions, the relevance of Governor Commitment Letters has, on occasion, been questioned. The Governor Commitment Letter serves to:

· demonstrate that governors are fully knowledgeable and supportive of the BSF project and how it will benefit their school;

· demonstrate that governors are prepared to commit elements of the school budget to pay for the services received;

· demonstrate to PfS that schools and the local authority have worked together to agree the financial detail to deliver the required scope of services; and
· mitigate the risk of delays or cancellation of projects at a later stage.
The content of the letter, which must be written without caveat or condition, must include the elements in the Table 2:
Table 2
	
	School Commitment Letter Checklist

	1.
	Commitment to take part in a collaborative procurement for the services and assets listed with other schools in the local authority BSF programme.

	2.
	Commitment to engage in the clarification and evaluation of bids as agreed with the local authority.

	3.
	Specific statements covering each of the services that the Governors are to commit funding:

· PFI;
· ICT Managed Service;
· Lifecycle/FM for D&B Schools; and
· Other.

	4.
	Identification of the financial contribution that schools will make in respect of each of these areas, or an estimate of these.

	5.
	Acknowledgement that these contributions will rise annually in line with inflation or some other mechanism agreed with the local authority;

	6.
	Agreement to the proposed methodology through which D&B FM/Lifecycle will be managed;

	7.
	Confirmation that the implications of TUPE, where relevant, are known and are being addressed within the schools.


1.2.1 Commitment letters identifying indicative amounts are required for all schools for which the OBC is seeking funding (i.e. Sample / First Phase Schools within the Wave).
1.2.2 ‘In principle’ commitment letters, which need not include financial values, are required for all Non-Sample/Future Phase schools in the Wave for which a ‘Stage 0’ Business Case will be submitted later.  Firm commitment letters inclusive of financial values will then be required from these schools on submission of their ‘Stage 0’ Business Case.

1.2.3 Where schools are to receive ICT funding in advance of their general BSF funding a firm commitment letter is required that demonstrates their willingness to sign over specified funding for ICT. Alternatively, a signed and agreed Governing Body Minute following this guidance is acceptable.

Template Commitment letters are not provided as local authorities will need to customise the above table to suit the mix of contributions individual schools may be making
1.3 Trustees Commitment Letter

A letter of commitment to the project is required from the Trustees where a school site is not owned by the local authority. The most common example of this is in relation to Voluntary-Aided (VA) schools where, for example, a Diocesan authority may be required to agree to a PFI contract for the school.
1.3.1 Letters of commitment to the BSF project and an agreement that work will take place on a site that may be owned by Trustees should be obtained for all such schools where there will be capital expenditure.
1.3.2 If the Trustees are paying for additional work to be undertaken as part of the project (for example, a chapel or prayer room or even work on a related primary school) then they will need to commit to providing that funding at the appropriate time.
1.4 Academy Sponsor/Trust.  
A number of commitments are required in relation to Academies being procured through BSF. Please see Section 3 for full details
1.5 Other Commitment Letters

1.5.1 Wherever a third party is contributing funds towards the project a commitment letter will generally be needed.

1.5.2 Commitment letters are certainly needed where the non-availability of such funding may prejudice either deliverability or affordability; or where the transformational aims agreed at SfC may be prejudiced.
1.5.3 If such funding is to enhance facilities above and beyond the originally agreed project at SfC, and failure to deliver that funding does not prejudice deliverability, affordability or the agreed transformational aims, then a commitment letter may not be needed. However, the OBC will need to make clear what exactly the bidders are being asked to design and local authorities must avoid asking the bidders to undertake design work where funding may not be in place.   
1.6 Commitment Letter Grid

1.6.1 Table 3 indicates the areas individual letters and commitments need to reference.  
Table 3

	
	PFI
	D&B
	FM
	ICT
	Other

	151 Letter
	Y
	Y
	Y
	Y
	Y

	Cabinet Approval
	Y
	Y
	Y
	Y
	Y

	Financial Advisor Opinion
	Y
	-
	-
	-
	-

	District Audit
	Y
	-
	-
	-
	-

	Governors
	Y
	-
	Y
	Y
	-

	Trustees
	Y
	Y
	-
	Y
	-

	Academies 
	Y
	Y
	Y
	Y
	Y

	Other 3rd Party
	-
	Y
	-
	-
	Y


2. Approvals
2.1 Section 77
2.1.1 Approval under Section 77 of the School Standards and Framework Act (1998) may be required when a local authority proposes to dispose of all or part of the playing fields of a school as part of the project. It is most likely to be required when the disposal is to raise funding by, for example, selling the land to a housing developer. Where playing fields are, in whole or in part, to be disposed of as part of a BSF project, the OBC should include a letter from the Department for Children, Schools and Families (DCSF) stating that either approval to dispose of the site is not required or that it has been granted.
2.2 Off-Balance Sheet Treatment for PFI
2.2.1 Where all or part of a project is to be procured through PFI a letter is required from the local authority’s financial advisors stating that, in their opinion, the transaction is likely to be off-balance sheet from the perspective of the authority. Financial advisors provide such letters, which usually have heavy caveats, at the OBC stage.  As local authority accounts are currently prepared in compliance with UK Generally Accepted Accounting Principles (GAAP), this will be the basis on which the Financial Adviser’s opinion is prepared.  This is likely to change when International Financial Reporting Standards (IFRS) are used within local authorities.
2.2.2 The local authority’s external auditors are also required to provide an opinion on the off-balance sheet treatment. It is usual for them to say little more than they do not disagree with the financial advisors’ opinion at this stage.

2.2.3 A PFI project cannot be approved at OBC without these opinions.

2.3 Planning Approvals

2.3.1 Please refer to Supplementary Guidance 1 (V2), originally published in January 2008 and updated in November 2008. 
2.4 Statutory Approvals

2.4.1 The proposals for the schools in the OBC must, where appropriate, be agreed with Office of the Schools Commissioner (OSC) before the OBC is submitted.
2.4.2 Statutory Proposals to be agreed by School Organisation Committee (SOC) must, for the Sample Schools, be approved before the OBC is submitted.
2.4.3 Statutory Proposals to be agreed by SOC for Non-Sample Schools must be approved before a Stage 0 proposal is submitted.
2.5 Member Approvals

2.5.1 Cabinet Meeting minutes must be provided to demonstrate that Members have approved the OBC and support the affordability position and mitigation strategies outlined in the Section 151 Letter.
2.6 Legal Officer Approval

2.6.1 A letter from the legal officer confirming that all material derogations have been identified (see Section 4 below).  

2.7 Financial Adviser Approval

2.7.1 A letter from the local authority’s financial adviser confirming that the OBC complies with PfS guidance (see Section 4 below). The adviser should also complete the financial sections of the PfS OBC Checklist. 

2.8 Schools Forum Approvals

2.8.1 Schools Forum Approvals, for example in relation to the top-slicing of delegated funds to support central project team costs, should be submitted with both the approval Minutes and the supporting documentation presented to Forum.

3. Academy Requirements

Where procurement of academies is to be undertaken the following should be evidenced in the OBC:
· Overall Commitment. A letter of support from the Sponsor/Academy Trust
. A Sample Sponsor Support Letter is provided at Appendix 1.
· Education Brief. The Education Brief, including the curriculum model and accommodation schedule, developed and signed off by the Project Steering Group (PSG) and by the DCSF.
· Contract and Procedures. Sponsor/Academy Trust and local authority confirmation of their commitment to working together to procure the design and construction of the new Academy using the local authority’s procurement model. Confirmation that they will follow established PfS procedures and utilise the standard suite of documents for procurement. This includes the use of the Development Agreement and standard contracts. Confirmation that both parties have satisfied themselves with the terms and conditions within these documents. 
· Funding Agreement. Confirmation that the Sponsor/Academy Trust has signed the Funding Agreement or that DCSF has endorsed (in writing) the project to progress into procurement without a signed funding agreement.
· Property. Plan of the site to be transferred to Academy Trust, together with Certificate of Land Title and a warranty for the Land Title search.
· ICT. Sponsor/Academy Trust confirmation that it will procure the ICT provision through the local authority’s procurement model. Sponsor/Academy Trust commitment to meeting the ongoing costs of the ICT Managed Service through the General Annual Grant (GAG) or, if not, acknowledgement of funding abatement.
· Facilities Management. The Academy Trust’s strategy for delivering life cycle and hard FM services and confirmation that once the LEP has been established that it will buy these services from the LEP. Sponsor/Academy Trust commitment to meeting the ongoing costs for FM through the GAG.
4. Procurement Review Requirements  
Implementation of the Procurement Review from Wave 5 onwards will have implications for the information required to be submitted at OBC.  The new requirements will be compulsory for Wave 6 projects and for those Wave 5 projects where use of the new process has been agreed.  Other Wave 5 projects should comply with the current requirements that are outlined below.
· Official Journal of the European Union Notice. Currently, a draft OJEU Notice is required. For Post-Procurement Review Projects the OJEU Notice will need to have been seen and agreed by PfS at OBC submission. 
· Output Specification. Currently, a draft Output Specification for the project is required together with a timeline for completion. For Post-Procurement review projects a completed Output Specification will need to be seen and checked by the PfS PD at OBC submission. The ICT Output Specification should continue to be provided in completed form.
· Project Agreement. Currently a draft Project Agreement is required together with a timeline for completion.  For Post-Procurement review projects a Project Agreement identifying all proposed derogations will need to have been seen and checked by the PfS Commercial Manager at OBC submission.
· Wave 5 Authorities.  All Wave 5 Authorities who have agreed to adopt the revised Procurement Review process are required to submit the full suite of revised standard form documents (detailed in Table 4) with derogation tables, where appropriate, to the PfS Commercial Manager at the time of OBC submission for approval and sign off prior to Main Review Approval (MRA).

· Wave 6+ Authorities. The revised Procurement Review process is compulsory for all Wave 6 Authorities who are required to submit the full suite of revised standard form documents (detailed in Table 4) with derogation tables, where appropriate, to the PfS Commercial Manager at the time of OBC submission for approval and sign off prior to MRA.   
Table 4 indicates the documents required by the Procurement Review:  

Table 4
	
	Required for OBC Submission
	Derogations Tables Required
	Approved

 by

	First Stage Procurement Documents
	
	
	

	   OJEU
	Y
	N
	CM

	   Descriptive Document
	Y
	N
	CM

	   PQQ
	Y
	N
	CM

	   PQQ Evaluation Matrix
	Y
	N
	CM

	Volume 1 
	
	
	

	   IPD Instructions and Guidance to Bidders
	Y
	N
	CM

	Volume 2
	
	
	

	Project Agreement
	Y
	Y
	CM

	PFI Payment Mechanism
	Y
	Y
	CM

	Design &Build Target Cost
	Y
	Y
	CM

	Design & Build Lump Sum
	Y
	Y
	CM

	Strategic Partnering Agreement
	Y
	Y
	CM

	Shareholders Agreement
	Y
	Y
	CM

	ICT Services Contract
	Y
	Y
	CM

	ICT Payment Mechanism
	Y
	Y
	CM

	Management Services Agreement
	Y
	Y
	CM

	Funders' Direct Agreement
	Y
	Y
	CM

	Volume 3
	
	
	

	   Authorities Requirements (PFI)
	Y
	N
	PD/DM

	   Authorities Requirements (PFI)
	Y
	N
	PD/DM

	   ICT Output Specification
	Y
	N
	PD/DM


CM – PfS Commercial Manager
PD – PfS Project Director
DM – PfS Design Manager
Appendix 1
Sample Academy Sponsor Support Letter

[ ] 

Academy Sponsor

[ ]
Project Director 

Partnerships for Schools

Fifth Floor

8-10 Great George Street

London

SW1P 3AE

Dear Sirs,

 

[  ] Academy
 

We are pleased to provide this letter as a supporting document to the Outline Business Case for the [ ] Academy.  The Outline Business Case has our full support and we endorse the submission of the document to Partnerships for Schools.

We write to confirm our commitment to working with [ ] Local Authority to procure the design and construction of the Academy using the Local Authority’s Local Education Partnership.

We have been fully involved in the work to develop the Outline Business Case and confirm that the concept designs support the education vision that has been developed for the Academy.

We can confirm that we will follow established PfS procedures and utilise the standard suite of documents for procurement.  This includes the use of the Development Agreement and Design and Build Contract.  We have satisfied ourselves with the terms and conditions within these documents. 
We look forward to the approval of the OBC and to moving into the procurement stage of the project.

 

Yours faithfully,

 

 

[ ]

Academy Trust

� Sponsors/Academy Trusts have requested that their interests are protected in relation to the Design and Build/PFI Contract.  The OBC will not be approved until a signed letter of support has been received from the Sponsor/Academy Trust.





