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1 OVERVIEW

1.1 Drafting approach

The ICT Services Contract (the “Contract”) has been drafted with a view to consistency and integration with other BSF documents (primarily the standard form PFI Contract and the standard form D&B Contract).  The Contract is drafted as between the Authority and the LEP.  It is expected that the LEP will sub-contract the ICT Services to an ICT Contractor (which may or not be a member of the LEP).

Each BSF project will be different and clauses may need to be amended to reflect the particular features of a given scheme.  The Schedules to the Contract will, in the main, be project-specific.  Where a particular Schedule is likely to be common across BSF projects initial drafting has been provided.

1.2 Services to be provided

There are two primary components to the ICT Services, the Implementation and the ICT Operational Services:

· the Implementation encompasses the delivery of the ICT Assets and related installation tasks and will include the provision of hardware, the managed learning environment (“MLE”), network components, design services, installation services, testing services and initial training;

· the ICT Operational Services will include the provision of support and maintenance services, security and back-up services, disaster recovery services and continuing training.

The Authority’s ICT Requirements will be incorporated into Schedule 1 and will take precedence over the LEP ICT Proposals (which set out the LEP’s solution for meeting the ICT Requirements and will be incorporated into Schedule 2).  It is anticipated, however, that the requirements and the solution will be negotiated so that these documents are consistent at Contract signature.

There will be different payment streams for each of the two components of the ICT Services (see below).

1.3 Contract scope

The Contract is based on a 5 year operational period (see paragraph 2.1 below) and is intended to govern a specific delivery phase (i.e. an identified grouping of schools in respect of which funding has been made available).  It has been assumed that each delivery phase will be structured so that the completion dates for the first and last schools in a phase are relatively close (typically no more than 12-18 months apart).  It is envisaged that there will be a separate Contract for each group of schools in a defined delivery phase (within the LEP concession period).

1.4 Contract interface issues 

Partnerships for Schools has published separate papers addressing the primary interfaces between the Contract, the  PFI Contract and the D&B Contract (the “Interface Papers”).  These papers consider how the various rights and obligations of the parties under each contract interact.  The reader is referred to the Interface Papers for a detailed explanation of the approach which has been adopted in respect of these interfaces. 

2 COMMERCIAL PRINCIPLES

2.1 Contract term 

The Contract is to run for 5 years from the Services Commencement Date at the first School (regardless of any delay in achieving this Service Commencement Date).  Please refer to the Interface Papers for further details of the standard approach to delay(s).

The term of the Contract is extendable by the Authority for up to 12 months on the same terms (save as to price).  It is recognised that in this 6th year, the ICT Service Charges may need to be adjusted because the LEP will be providing the ICT Operational Services where, in some Schools, the ICT Assets may be overdue for replacement (or "refresh").  It is suggested that bidders should be asked to provide details of a proposed “year 6” price as part of their tender response.

The parties may also, by agreement and subject to benchmarking (as required by the SPA), extend the Contract further.  The overall period of extension cannot exceed 5 years from the original Expiry Date.

2.2 Contract financing and payment of ICT Contract Charges 

Third party funding is not anticipated as the ICT Assets will be purchased out of capital funds.  

Payment for the ICT Assets (hardware, network components etc) and the services within the Implementation will be made on a School by School basis.  The payment in respect of the first School is expected to include the payment for the development of the MLE.

The payment for the Implementation will be made in three Milestone Payments as follows:

· the first Milestone Payment (70%) will only be made (and the Services Commencement Date will only be achieved) following satisfactory completion of Implementation Testing;

· the second Milestone Payment (25%) will be made following a period of two consecutive months during which the performance of the ICT Operational Services at the School has been of a sufficiently high standard (measured by reference to the level of Deductions made and availability of the MLE and Network); and   

· the third Milestone Payment (5%) will be made in the Contract Month of issue by the Authority of the Final Implementation Certificate to the LEP; this certificate will be issued following successful Implementation Testing of the WAN ("wide area network") across the Schools and will therefore follow the Implementation Tests for the final School.

The Milestone Payments represent payment by the Authority for the ICT Assets.  The Contract requires the LEP to pass title to the ICT Assets (excluding LEP and Third Party Software), on a School by School basis, to the Authority on the payment of the first Milestone Payment.

During the operational period, the Authority will pay the ICT Service Charges for each Contract Month.  This will initially be a percentage of the Annual Service Charge allocated to each School which will ramp up as each School comes on stream.  This payment will be made monthly in arrears and will be subject to Deductions arising from availability and/or performance failures in accordance with the payment mechanism.

There are no “sole remedy” provisions (due to the conventional nature of the ICT Contract Charges).

2.3 Selection of ICT Assets

The Authority and the LEP will, prior to Contract signature (and in order to ascertain the price to be paid for the ICT Assets), agree a Baseline Specification for the ICT Assets.  The Baseline Specification must meet the ICT Requirements.

The Contract contains an acknowledgement that technological advances are likely to occur between the date of the Contract and the Implementation at each School.   The Contract sets out a process whereby approximately 6-9 months prior to the Planned Services Commencement Date for each School, the Baseline Specification for that School will be revised.  The LEP is required to propose such Revised Specification and to agree the Revised Specification with the Authority.  The LEP must then ensure that the ICT Assets installed meet the Revised Specification.

The drafting recognises that (a) the Authority will want to ensure that the School receives the benefit of any technological advances or receives additional assets as a result of reducing prices; and (b) the LEP must be protected against an increased risk profile (and should not be required to deliver ICT Assets which are more expensive or which increase the LEP’s contractual risks).  The drafting seeks to strike a balance between these two potentially conflicting requirements. 

2.4 Delays, compensation and relief

The Contract contains provisions similar to those contained in the PFI Contract relating to the rights and obligations of the Authority and the LEP in the event of delay, whether caused by a Compensation Event, a Relief Event or otherwise.  There will be a need for the LEP and its LEP Related Parties to ensure that claims for time are consistent across the PFI Contract or D&B Contract and the Contract.  The drafting contemplates this and the reader is referred to the Interface Papers for a full review of this issue. 

2.5 Authority Obligations

Whilst the Contract contains a general obligation on the Authority not to unduly interfere with the operations of the LEP, it also recognises that it may be appropriate for the Authority to take on certain project-specific obligations.  The Contract does not prescribe what these might be but it is anticipated that these obligations may be in areas such as (a) access to any Authority data centre which the LEP may be using to provide the ICT Services; or (b) the Authority’s role in the Implementation Testing Procedure.

Breach of an Authority obligation prior to the operational period will be a Compensation Event.   Breach of an Authority obligation during the operational period will be an Excusing Cause.

2.6 Maintenance

The Contract provides for the carrying out by the LEP of both Programmed and Unprogrammed Maintenance.  

The Contract requires the LEP to have in place an agreed schedule of Programmed Maintenance.  The LEP will be entitled to claim an Excusing Cause in respect of performance failures which occur during any agreed period of Programmed Maintenance.  In practice, it is assumed that Programmed Maintenance will take place outside the School Day and that the Excusing Cause will therefore only be required to provide relief from any Deductions that would otherwise have arisen in respect of the availability of MLE and/or the network (both of which are 24/7 services).

With regard to Unprogrammed Maintenance, the Contract distinguishes between that which is required as a result of an Emergency and that which is not.  The LEP must ensure that appropriate authorisations are given by the Authority or the School prior to carrying out any Unprogrammed Maintenance.  The LEP will not be relieved from Deductions in respect of performance failures which occur during the carrying out of Unprogrammed Maintenance.  

2.7 Insurance

The Contract is drafted to incorporate the principle that the LEP will be responsible for the insurance of the ICT Assets.  

2.8 Responsibility for theft and loss of or damage to the ICT Assets

The Contract defines the circumstances in which the Authority will be responsible for theft and loss of or damage to the ICT Assets (“Authority Damage”).  Broadly:

· at a PFI School, the Authority will be responsible for this loss or damage during the school day or if the ICT Asset is taken off-site (unless that loss or damage is caused or contributed to by  the LEP or arises as a result of fair wear and tear or the use of the ICT Asset for its proper purpose); and

· at a D&B School, the Authority will be responsible at all times unless that loss or damage is caused or contributed to by the LEP or arises as a result of fair wear and tear or the use of the ICT Asset for its proper purpose.

The LEP retains the responsibility of this loss or damage during ‘out-of-hours’ periods at PFI Schools because the security of those Schools is the responsibility of the PFI SPV (which is a LEP Related Party) under the PFI Contract.

As noted above, it is the LEP’s responsibility to insure the ICT Assets.  As such, in the event of Authority Damage it will be the Authority’s responsibility to pay any insurance deductible.  Likewise, that responsibility falls to the LEP if the loss or damage is not Authority Damage.

The Authority will have a discretion over when to replace ICT Assets which have become unavailable as a result of Authority Damage.  The Contract requires the LEP to use any spares to replace lost or damaged ICT Assets regardless of whether the loss or damage is categorised as Authority Damage (see above) or is a LEP responsibility.  Where spares are available (or should have been available had the LEP complied with its obligations), any failure to use a spare will lead to a Deduction.  If either (a) spares are used; or (b) spares are not available (notwithstanding that the LEP has complied with its obligations), then, in the event that the loss or damage is categorised as Authority Damage, the rectification period under the payment mechanism for replacement of the ICT Asset will be suspended until the Authority instructs the LEP to replace the ICT Asset.

2.9 Indemnities 

The Contract includes indemnities given by the LEP in favour of the Authority.  In particular, the LEP gives indemnities in respect of death and personal injury, third party claims, damage to Authority Property and breach of statutory duty caused by the LEP.  These indemnities are given on the same terms as they are in the PFI Contract.  The LEP is responsible for the acts and omissions of LEP Related Parties (including the PFI SPV and its sub-contractors).

The indemnities have been drafted so that any loss suffered by the Authority could potentially fall within the indemnities given by both the LEP (under the Contract) and the PFI SPV (under the PFI Contract).  This ensures that the Authority is not required to assess exactly where the responsibility actually lies (as between the LEP and its partners) before making a claim.  The Contract contains a “no double recovery” provision to ensure that the Authority cannot recover the same loss from both the LEP and the PFI SPV.  It is anticipated that the ICT Interface Agreement(s) put in place by the LEP will operate to apportion claims correctly between LEP Related Parties.  

2.10 Limits of liability

The Contract contains limits of liability for both parties in certain circumstances. 

· Neither party limits its liability for: (a) death and personal injury caused by negligence; (b) fraud; or (c) obligations as to title implied by statute;

· A number of the LEP’s indemnities are unlimited;

· In respect of other indemnities, the LEP’s liability is limited to the level of insurance cover required to be maintained;

· In respect of other claims, losses or damages, the LEP’s liability is limited to (a) 1.25 times the aggregate of the Milestone Payments in respect of liability arising in respect of the Implementation; and (b) 1.5 times the Annual Service Charge in respect of liability arising in connection with the ICT Operational Services;

· Save in respect of the death and personal injury, TUPE and pensions indemnities and in relation to certain costs and expenses arising from a Compensation Event, the Authority’s liability is limited.

There is no right to recover Indirect Losses (other than where expressly stated in the Contract).    

2.11 Intellectual Property Rights

The Contract provides for cross-licensing of Intellectual Property Rights and, in particular, rights in software.  The Authority is granted a perpetual licence to use the LEP Software (which includes the ICT Contractor’s software) so as to ensure that the Authority’s rights to use the MLE are preserved in the post-termination period.  This is supported by a requirement for the LEP to provide or procure the provision of  ongoing software support services on commercial terms following expiry or termination of the Contract.  

The Contract contains mutual IPR indemnities.  It also includes an option for the Authority to require that the LEP Software be put into escrow.

2.12 Termination

The Contract contains termination rights for both parties.  The respective rights of the parties and the termination process mirror equivalent provisions in the PFI Contract (as it is likely that the same event may give rise to termination of both agreements, and in such circumstances consistency of approach will be critical).

The Contract may be terminated: 

· voluntarily (by the Authority only);

· for Authority Default;

· for LEP Default;

· for the making of corrupt gifts;

· in the event of Force Majeure;

· at either party's option, on termination of the Strategic Partnering Agreement.

It is recognised that during the works phase, the LEP could be exposed to termination for LEP Default simply as a result of a delay in the build of a School (for whatever reason that delay occurs) or termination of the PFI Contract or a D&B Contract.  The LEP is protected from Contract termination in these circumstances (and the reader is referred to the Interface Papers for further details in this regard). 

There may be circumstances in which the relationship between the Authority and the LEP has broken down (e.g. the Strategic Partnering Agreement has terminated or a LEP Default has occurred because of the activities of other LEP Related Parties) but the Authority wishes to retain its relationship with the ICT Contractor to ensure continuity of service.  The Contract contemplates that there may be a direct agreement between the Authority and the ICT Contractor to deal with such circumstances.  If entered into, this agreement will give the Authority the option to step into the ICT Sub-Contract (between the LEP and the ICT Contractor) on termination of the Contract.

2.13 Compensation on termination

The Contract provides for the payment of compensation on termination.  

On voluntary termination by the Authority or on Authority Default, the LEP will be entitled to receive the Termination Payment.  This payment comprises a number of LEP costs and losses (including Sub-Contractor Breakage Costs, ICT Contractor loss of profits and an element of the LEP’s loss of profits).  A cap on liability will operate to limit the Authority’s financial exposure in these circumstances.

If the Contract is terminated as a result of LEP Default or as a result of a corrupt gift, the LEP is required to indemnify the Authority in respect of its costs and losses following that termination.  The cap on liability will operate to protect the LEP from an open ended exposure in those circumstances. 

If the Contract is terminated as a result of the termination of the Strategic Partnering Agreement and the termination of that agreement occurred as a result of an Authority default under that agreement, then the LEP will be entitled to receive the Termination Payment. 

2.14 Consequences of termination
The Contract adopts a conventional approach to the consequences of termination.  In particular, the Contract requires the LEP to co-operate fully with any Replacement Services Provider to ensure a smooth transfer of the ICT Services and also to provide information relating to the LEP’s operational costs (in relation to the  project).

The ICT Assets will be owned by the Authority, so there is no general requirement to transfer the ICT Assets to the Authority on termination or expiry.  However, given that the ICT Assets will not be transferred to the Authority until the first Milestone Payment, the Contract gives the Authority the option to purchase ICT Assets from the LEP if the Contract is terminated before the ICT Assets have actually been transferred.   

2.15 Step-in

The Contract contains step-in rights for the Authority which are akin to those contained in the PFI Contract.  There is an additional step-in right which has been included to enable to Authority to preserve continuity of the ICT service.  This right is triggered if there is a LEP Default under limb (a) of the definition of LEP Default (a breach by the LEP which has a material and adverse effect on the performance of the Educational Services at a School). 

2.16 Change mechanism

The Contract contains a change mechanism pursuant to which changes to the ICT Requirements and ICT Services are proposed and implemented in accordance with an established process. The process is very closely aligned to that contained in the PFI Contract.  It is recognised that changes to the PFI Contract and/or any D&B Contract could have timing and other implications for the delivery of the ICT Services.  The reader is referred to the Interface Papers for further consideration of this interface area.

2.17 TUPE and Pensions

It is likely that the entering into of this Contract will have TUPE and pension implications for the Authority and its/School staff.  Provisions have been included in the Contract to cater for TUPE and pensions.  The drafting is on the same terms as the equivalent clauses in the PFI Contract. 

2.18 Implementation Testing

The Contract sets out a procedure for agreeing, performing and reporting on the Implementation Tests.  The first Implementation Tests will be carried out on a School by School basis and will test the operation of the ICT Assets and the MLE.  The First Implementation Certificate will only be issued on successful completion of these first Implementation Tests.  

The final Implementation Tests will test the wide area network (WAN) at or following the first Implementation Tests at the final School.  Successful completion of these tests will lead to the issue of the Final Implementation Certificate.

2.19 Miscellaneous

There is no ICT Contract-specific benchmarking or market testing but the provisions of the Strategic Partnering Agreement will apply in relation to new/incremental projects (including any proposal to extend the Contract term).

The Contract does not contain provisions relating to the replacement or refresh of ICT Assets.  If refresh funds become available, the Authority may choose to extend the term or let a new contract (subject to the terms of the Strategic Partnering Agreement). 

The Contract does not contain provisions relating to the adoption or management by the LEP of legacy equipment.  It is recognised that the need to adopt and manage each School’s legacy equipment may arise on many projects, but Authorities and contractors are likely to have project-specific requirements in each case and it is suggested that the Contract should be drafted to reflect the agreed approach on a project by project basis. 
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Please note that this document is only a summary of the ICT Services Contract.  The document should not be relied on as covering all the key issues that may be relevant to a reader (which will be, in part, dependent on the reader's role / perspective in relation to BSF).


 The full detailed provisions of the ICT Services Contract should be reviewed. This summary is not a replacement for independent, specialist advice and persons using this document should ensure that they take appropriate legal, financial and technical advice in relation to the project in which they are involved. 


PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this document.
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