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______________________________________

BSF STANDARD FORM PROJECT AGREEMENT 

December 2007

Summary of amendments recommended to the 
Standard Form Project Agreement December 2007 
to reflect the involvement of a Voluntary Aided School 

_______________________________________

Project Agreement

Clause and Schedule Amendments and Suggested Drafting Footnotes for use by BSF Authorities and Legal Advisors

This summary note sets out the recommended amendments to the Project Agreement December 2007 Edition to reflect the participation within the Building Schools for the Future Programme of Voluntary Aided Schools with support from the  VA School Trustees, and where appropriate the relevant Diocesan Authority.  . 
This note should be read in conjunction with the  recommended form of Governing Body Agreement (VA Schools) (PFI Project Agreement and ICT Services Contract) that will be entered into by the BSF Local Authority with the Governing Body, the VA School Trustees and if appropriate, the relevant Diocesan    Authority.  The Governing Body Agreement is available from the  Partnerships for Schools website and is downloadable from www.p4s.org.uk/.

Please note that these recommended amendments, drafting notes and supporting comments are not a replacement for independent, specialist advice and Local Authorities should ensure that they take appropriate legal, financial technical and insurance advice in using this document.  PfS and its advisers accept no responsibility whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this document.

Should you have any questions in relation to the document, you are asked to email your query to Paul Milner at:

paul.milner@partnershipsforschools.org.uk.

Voluntary Aided Schools

Amendments to BSF 

Project Agreement

Summary

The following sets out the amendments recommended to be made to the Standard Form Project Agreement December 2007 where the Project (as defined in the Standard Form Project Agreement) comprises or includes a Voluntary Aided School.

	Clause No
	Subject
	Amendment
	Intended Effect

	Index
	Schedule 15
	Delete "Authority Policies" and insert "Policies".
Consequential  amendments to:

(i)
Definition of "Authority’s Policies".  Delete current definition and insert new definition as follows:

"Policies

The policies of the Authority referred to in Part 1 of Schedule 15 (Policies) and the policies of the VA School Governing Body [the VA School Trustees] [the Diocesan Authority] referred to in Part 2 of Schedule 15 (Policies);".

(ii)
Clause 9.2.1.  Delete "Authority's Policies" and insert "Policies".

(iii)
Clause 10.1.3.  Delete "Authority's Policies" and insert "Policies".

(iv)
Clause 22.1.1.  Delete "Authority's Policies" and insert "Policies".

(v)
Clause 32.2.  Delete "Authority’s Policies" and insert "Policies". 

(vi)        Schedule 24 (Change Protocol) Part 1 Definition of Change. Delete “Authority Policies" and insert “Policies”
	Schedule 15 will comprise two parts, "Part 1 The Authority Policies", and Part 2 "the VA School Policies".  This recognises the fact that the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority] may have policies which the Contractor must have regard to.

	N/A
	Background
	Insert new Paragraph I:

“I Each of the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority] have agreed to the Authority entering into this Agreement to the extent that the Project relates to the VA School”.
	To provide confirmation that the VA School Governing Body, [the VA School Trustees,] [the Diocesan Authority]  approve the envisaged arrangements.

	Clause 1.1 (Definitions)
	"Authority Existing Employee"
	Delete existing definition and insert the following:

"in relation to any service equivalent to any of the Services:

(a)
all those persons employed by the Authority under a contract of employment (but excluding any person engaged by the Authority as an independent contractor or persons employed by any subcontractor engaged by the Authority); and

(b)
all those persons employed by the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority] under a contract of employment (but excluding any person engaged by the VA School Governing Body [ the VA School Trustees] [the Diocesan Authority] as an independent contractor or persons employed by any sub-contractor engaged by the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority];

who are wholly or substantially engaged in the provision of that service as at the Service Transfer Date.”
	To recognise the fact that persons may be employed by the VA School Governing Body [ the VA School Trustees] [the Diocesan Authority].

	1.1
	"Authority Related Party"
	Paragraph (a) Insert after “[Governing Body]” [and the VA School Trustees] [and the Diocesan Authority]


	To recognise that in addition to the Governing Body [ the VA School Trustees] and [the Diocesan Authority] should be Authority Related Parties for the purposes of the Project Agreement.



	1.1
	"Code of Practice"
	 At the end of existing definition insert: and 

(b) in relation to the Transferring Employees who were employed by the VA School Governing body before the Relevant Service Transfer Date, the Code of Practice on Workplace Matters in Public Sector Service Contracts as currently contained in the Schedule to the School Governance (Contracts) (England) Regulations 2005.
	Self Explanatory

	1.1
	"Community Use"
	After the words "of the Authority", insert "and/or use of the VA School by the community by or at the invitation of the VA School Governing Body".
	To recognise the role of the VA School Governing Body in the management of the Voluntary Aided School.

	1.1
	"Diocesan Authority"
	New definition of "Diocesan Authority” to be inserted:

"Diocesan Authority [insert name and address of relevant body]”
	Self explanatory.

	1.1


	"First Contractor"


	At the end of the existing definition, insert:

"[and

the person with whom the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority] initially contracted for the provision of services which are similar to the Services].”


	Relevant if the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority] has previously outsourced services which are similar to the Services.



	1.1
	"Intervening Contract"

	At the end of the existing definition insert:

“[and
a contract with the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority] for the provision of services which are similar to the Services, at times after they were provided under a contract with the First Contractor and before they are provided by the Contractor;”
	Relevant if there has been a further outsourcing following the award of the initial contract to the First Contractor.

	1.1
	"Prohibited Act"
	After the words "the Authority or Governing Body" in each of paragraphs (a), (b), (c) and (d), insert "[or the VA School Trustees] [or the Diocesan Authority]”.
	To reflect the other voluntary aided sector bodies.

	1.1
	"Third Party Contractor"

	At the end of the end of the existing definition insert:
“and

any contractor (other than the Contractor) engaged by or on behalf of the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority] to perform any service equivalent to a Service.”
	Relevant if the VA Governing Body [ the VA School Trustees] [  the Diocesan Authority] has previously let a contract(s) for services equivalent to a Service. 


	1.1
	"Transferring Employee"
	At the end of the existing definition, insert

"and

an employee of the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority] (excluding, without limitation, any person engaged by the VA School Governing Body, [the VA School Trustees] [ the Diocesan Authority] as an independent contractor or persons employed by any sub-contractor engaged by the VA School Governing Body[the VA School Trustees] [the Diocesan Authority] whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Agreement between the Authority and the Contractor, a contract of employment with someone other than the VA School Governing Body, [and the VA School Trustees] [and the Diocesan Authority]."
	To reflect the fact that persons may be employed by the VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority].

	1.1
	"Transferring Original Employee"
	At the end of the current definition insert "and" an employee of the VA School Governing Body [VA School/Trustees] [the Diocesan Authority].
(a) who became, by the application of the Transfer of Undertakings (protection of Employment) Regulations 1981 or TUPE in relation to what was done for the purposes of carrying out a contract between the VA School Governing Body [the VA School Trustees] [the Diocesan Authority] and the First Contractor, an employee of someone other than the VA School Governing Body [the VA School Trustees] [the Diocesan Authority];
(b) whose contract of employment on each occasion when an Intervening Contact was carried out became, by virtue of the application of the Transfer of Undertakings (Protection of Employment) Regulations 1981 or TUPE in relation to what was done for the purposes of carrying out he Intervening Contract, a contract of employment with someone other than the existing employer; and
(c) whose contract of employment becomes, by virtue of the application of TUPE in relation to what is done for the purposes of carrying out this Agreement between the Authority and the Contractor, a contract of employment with someone other than the VA School Governing Body [the VA School Trustees] [the Diocesan Authority].
	

	1.1
	"VA School Governing Body"
	New definition "VA School Governing Body [insert full name and address.]
	Self explanatory.

	1.1
	Voluntary Aided  School Representative 
	New definition "Voluntary Aided School Representative the representative of the VA School appointed pursuant to clause 12.9".
	Self explanatory

	1.1
	VA School Trustees
	New definition "VA School Trustees [insert full names and addresses]".
	Self explanatory.

	1.1
	VA School
	New definition "VA School – the Voluntary Aided School listed in Schedule 4". 
	Self explanatory.

	1.2
	Clause 1.2.9
	Delete “and” after semi colon, and insert “Clause 1.2.11 any reference to the School shall include the VA School; and

Clause 1.2.12 any reference to the Governing Body shall include the VA School Governing Body”. 
	Self Explanatory

	6.5
	Authority Title Warranty
	At the end of footnote 76, insert the following:

“In respect of the warranties to be provided by the Authority, where the relevant Site is owned by the VA School Trustees [the Diocesan Authority], the Authority and the VA School Trustees [the Diocesan Authority] needs to consider the extent to which the Authority is reliant upon any information provided by the VA School Trustees [the Diocesan Authority] in order to be able to give the warranties provided for under clause 6.5 and if so, whether there needs to be similar provisions in the Governing Body Agreement.
	Self explanatory.

	8
	Nature of Land Interests
	At the end of footnote 80, insert the following:

"In respect of the Site of the VA School, the  VA School Trustees [the Diocesan Authority] will grant a licence to the Authority in the form of the Ancillary Rights. This will enable the Authority to grant the Ancillary Rights to the Contractor in respect of the Site of the VA School.”
	To recognise that the title to the Site of the VA School is vested in   the VA School Trustees.[the Diocesan Authority]

	12.9
	VA School Representative
	Insert new clause 12.9:

"12.9
Representative of the Voluntary Aided School.

The Voluntary Aided School Representative shall be [


] or such other person appointed pursuant to this clause.  The Authority may be notice to the Contractor notify the Contractor of a change to the Voluntary Aided School Representative. Such change shall have effect from the date specified in the written notice (which date shall ,other than in the case of emergency ,be such date as will not cause material inconvenience to the Contractor in the execution of its obligations under this Agreement)"
	To enable a representative of the VA School to be appointed and  to attend site meetings and the Independent Certifiers inspection in so far as they relate to the VA School.

	13
	Site Meetings
	Line 1 after the words "representative of the Authority" insert "and the Voluntary Aided School Representative".
	See above.

	18.2.2
	Site Matters
	After the words “and hold the Authority” insert” the VA School Trustees] [and the Diocesan Authority].

After the words "whether made against the Authority" insert "[ the VA School Trustees] [the Diocesan Authority]. “
	As a consequence of the fact that title to the Site of the Voluntary Aided School is not vested in the Authority.

	18.2.5.3.2
	Site Matters
	In the three places where the words "the Authority" are used insert " [the VA School Trustees] [ the Diocesan Authority].
	As a consequence of the fact that title to the Site of the Voluntary Aided School is not vested in the Authority.

	19.1
	Right of inspection
	After the words "or adviser of the Authority" insert "and the Voluntary Aided School Representative accompanied by a representative of the Authority in respect of the Site of the VA School".
	To enable  the VA School Representative to inspect the Project.

	19.3
	Inspection of Facilities
	After the words "or adviser of the Authority" insert "and the Voluntary Aided School Representative accompanied by a representative of the Authority".
	As above

	19.4
	Contractor's Reasonable Assistance
	After the words "and any representative of the Authority" insert "and any Voluntary Aided School Representative".
	As a consequence of the amendments to clauses 19.1 and 19.3.

	19.5
	Health and Safety Requirements
	After the words “and its representative” insert “and any Voluntary Aided School Representative”.
	Self explanatory.

	19.7.2
	Site Meetings, Monitoring and Inspection
	In the two places where the words "the Authority's Representative" are used, insert "and the Voluntary Aided VA School Representative in respect of the VA School".
	To enable the VA School Representative to attend meetings.

	20.1
	Inspection of a School
	After the words "The Contractor shall give” insert "the Voluntary Aided School Representative in respect of the VA School and give the Authority and Independent Certifier in respect of all Schools”.

After “the Senior Lender” in the final sentence add the following “and the VA School Representative in respect of the VA School”
	To enable the VA School Representative to attend the Independent Certifier's inspection.

	30.3.1
	Emoluments and Outgoings
	After the words "any other employer of a Relevant Employee" insert "including the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority].
	To recognise that staff may be employed by the VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority].

	30.4.1
	Employment Costs
	After the words "and of any sub-contractor of the Authority" insert“ and the VA School Governing Body [ the VA School Trustees] [the Diocesan Authority].”
	To recognise that staff may be employed by the VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority].

	30.16.2
	Termination of Agreement
	After the words "employment transfers to the Authority" insert "and/or (as appropriate) the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority]."
	To recognise that staff may transfer to the VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority] on the expiry or earlier termination of the Project Agreement.

	30.17.1
	Offer of Employment on Expiry or Termination
	After the words "(including the Authority)" insert "the VA School Governing Body [ the VA School Trustees] [ the Diocesan Authority] ".
	As above

	30.17.2 and 30.17.3
	Offer of Employment on Expiry or Termination
	On each occasion after the words "the Authority" insert " the VA School Governing Body [ the VA School Trustees] [the Diocesan Authority] ".
	As above

	31.2
	Partner Admission Agreement
	After the words "to ensure that the Administering Authority" insert "[and the VA School Governing Body, [ the VA School Trustees] [the Diocesan Authority] ".
	The VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority] may  need to be a party to the Partner Admission Agreement.

	63.1.1.2
	Contractor's Indemnity
	After the words "(including property belonging to the Authority" insert " the VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority]]."
	The indemnity is extended to cover property belonging to the VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority] ".

	65.4 
	Nature of the insurances
	In each of sub-clauses 65.4.1, 65.4.2 and 65.4.3 insert after the words "Governing Body" "[the VA School Trustees] [the Diocesan Authority]".
	 The VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority] will be an insured party under Schedule 14.  .

	70.2.1
	Intellectual Property Rights
	After the words "Following termination of this Agreement" insert "which shall include the VA School Governing Body, [the VA School Trustees] [ the Diocesan Authority]".
	To clarify that the Authority may transfer the licence to use the Intellectual Property Rights to the VA School Governing Body, [the VA School Trustees] [ the Diocesan Authority].

	70.6.1
	Indemnity
	After the words "Where a claim or proceedings is made and brought against the Authority" insert " the VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority] ". 
	To extend the scope of the indemnity to the [VA School Governing Body, [ the VA School Trustees] [ the Diocesan Authority].

	77
	Notices
	Insert VA Governing Body Representative details.
	

	87.6
	Authority Losses
	After “Where a Governing Body” insert “and [the VA School Trustees] [ the Diocesan Authority]"  
After "clause 63.1" insert “Clause 30.12, 30.18 and 31.3”.

In the second to last line after “Governing Body” insert [ the VA School Trustees] [the Diocesan Authority].
	Self explanatory.

	Schedules 
	
	With the exception of Schedule 14 (Insurances), there are no specifically recommended amendments to the Schedules to the Project Agreement.  Any changes to the Schedules should be considered in the context of the specific project.
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