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BSF Template: Selected Bidder Letter
IMPORTANT NOTICE
This is one of a series of template procurement documents produced by Partnerships for Schools (PfS) in order to assist Local Authorities with their Building Schools for the Future (BSF) procurements.

This Selected Bidder Letter can be customised in order to reflect local project specifics, and a series of footnotes direct Local Authorities to those areas where particular issues will need to be considered before a final decision is made upon the exact drafting to be included. These footnotes should be removed as appropriate before the document is issued to Bidders.

As a result of the Selected Bidder Letter being drafted in order to be suitable for any BSF procurement, Local Authorities will need to take their own specialist legal, financial and technical advice (as appropriate) in order to ensure that the document issued to Bidders properly reflects the practicalities of their local BSF scheme. In any event, PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this Selected Bidder Letter.

Should you have any questions in relation to this Selected Bidder Letter you are asked to email your query, in the first instance, to Paul Milner at:

paul.milner@partnershipsforschools.org.uk 
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	Draft of Selected Bidder Letter


Dear [(] 

[Insert la details] (the "authority") Building Schools for the Future

SELECTED Bidder Letter

Introduction

Following the submission by [(] (the “Consortium”) of its final bid on [(] and our subsequent correspondence and meetings (together referred to as the “Final Bid”), I am writing to you to set out the position that has now been agreed between us.

The Authority has decided to appoint the Consortium as its Selected Bidder on the terms of this letter and the Final Bid. The appointment is conditional upon receiving confirmation from the Consortium and each of the signatories to this letter by way of countersignature of this letter confirming acceptance of the terms of this letter relevant to it.

The Authority would like to express its thanks for the work that the Consortium has carried out in respect of the project so far in respect of [(] (together the “Sample Schools”) forming the initial project (the "Initial Project"). The Authority team and its advisers look forward to working with the Consortium to achieve financial close and the subsequent successful construction and operation of the new schools as well as on new projects which are identified to be taken forward by the Local Education Partnership (the “LEP”) in the future.

The period from Selected Bidder appointment to financial close is the final stage of the competitive dialogue process. The requirements under the Public Contracts Regulations 2006 at this stage of the procedure are that the Consortium will, in accordance with those regulations, not be permitted to modify any aspects of its Final Bid other than where there is a request by the Authority or PfS in order to clarify aspects of the Final Bid or in order to confirm commitments contained in the Final Bid. This is also subject to any such clarifications and/or confirmation of commitments being as provided for in this letter and provided any such matters do not have the effect of modifying substantial aspects of the Final Bid and do not risk distorting competition or causing discrimination. Any attempt by the Consortium and /or its funders to raise new issues or change positions on any issues agreed as part of the Final Bid goes against the requirements in the Public Contract Regulations 2006 (also see the PfS Guidance on Competitive Dialogue) and would place this project at risk of legal challenge.

The Consortium confirms that each member of the Consortium, the Funder and their respective advisers have raised all points on the legal, financial and commercial documents circulated to the Consortium during the bid period leading up to the close of dialogue and that it has priced all elements of the ITSFB requirements and subsequent clarifications issued by the Authority in the Final Bid.

A.
GENERAL CONFIRMING COMMITMENTS

1 By countersigning this letter, the Consortium confirms that:
1.1 it has engaged openly with the Authority during the dialogue phase of the Competitive Dialogue procedure to develop its solutions, raising all commercial, legal, financial and technical issues during the dialogue phase;

1.2 the agreed and confirmed Final Bid (as clarified, specified and fine-tuned) represents the solution that the Consortium has developed with the Authority during the dialogue phase;

1.3 the Final Bid represents a consolidated response from the Consortium;

1.4 it will not attempt to re-open commercial, legal, financial or technical issues after its appointment as Selected Bidder or propose additional derogations to the standard form BSF documentation;

1.5 the process of finalising the contractual documentation as part of the process leading up to financial close will not lead to:

(a) the request for any further derogations additional to those approved by PfS and/or PUK and contained in the draft contracts agreed at the close of the dialogue ;

(b) any increase in the risk profile of the Authority;

(c) any increase in the fixed bid prices contained in the Final Bid;

1.6 any clarification and confirmation of commitments after the appointment of the Consortium as Selected Bidder will not result in an increase in the fixed bid prices offered by the Consortium as part of its Final Bid;

1.7 it will work with the Authority and commit sufficient resource to reach financial close during the week commencing [( and by (] at the latest and accepts and will comply with the timetable set out in schedule 4 (Key Activities to Financial close);

1.8 it will not depart from the key dates set out in schedule 4, unless agreed to between the parties;

1.9 it will continue to support and attend steering group meetings with the Authority and PfS as required to assess the progress of the progress of the programme and to deal with issues for which insufficient progress is being made in the various workstreams to financial close;

1.10 [it accepts that any breach of paragraph 1.1 to 1.9 of this letter by the Consortium, shall be grounds upon which the Authority and PfS shall be entitled to revoke the appointment of the Consortium as Selected Bidder[ Review in conjunction with footnote 1] ] and

1.11 it will respond in a timely and reasonable manner to any due diligence requests made by BSFI.

B.
FINANCE

2 Fixed Price and Funding Terms – The Initial Project 
2.1 The terms stated in the Funder’s term sheet as appended to the letter of support dated [(] are fully inclusive and no further funder costs will apply. As such the Consortium also confirms that the price of the Final Bid for the PFI Sample School (i.e. the Unitary Charge) will be subject to paragraph 7.1 of this Section B shall be fixed until [(] (the "Fixed Bid Price Expiry Date").

2.2 All cost assumptions associated with implementing the funding structure, including due diligence and legal costs, have been included within the PFI Financial Model. The Consortium confirms that the Funder and its advisers have been actively involved throughout the competitive dialogue process and in clarifying and confirming elements of the Final Bid so that any agreements reached with the Consortium have incorporated the Funder’s agreement.

2.3 The Consortium and the Funder (and each of their respective advisers) confirm they will, where and to the extent within their control and/or within the control of their advisers, adhere to the agreed timescales for finalising all matters relating to the funding from the point of selection as Selected Bidder through to financial close as set out in the Final Bid. Any issues raised post selection of Selected Bidder will be deemed to be non-pricing issues and will only be considered if they can be regarded as clarification or confirmation of the Final Bid.

2.4 The Consortium confirms that any change in the Funder, or introduction of a joint funder, will not increase the Unitary Charge, or the risk profile of the Authority, nor cause a delay in reaching financial close. Any change in the Funder or introduction of a joint Funder must be agreed in advance with the Authority.

2.5 The Consortium and the Funder confirm that all required sensitivities have been performed on the PFI Financial Model and that the sensitivity results comply with the requirements of the Funder and the Consortium.

2.6 The Consortium confirms that any improvements in funding terms over those stated in the PFI Financial Model achieved before financial close will be fully passed down to the Authority through any resulting reduction to the Unitary Charge. In addition, any increases in the terms presented as part of the Final Bid will not be permitted to increase the Unitary Charge.

3 Fixed Price – Design & Build Sample School

The Consortium has submitted a fixed price bid of [insert amount] for the delivery of the Design & Build Contract (Lump Sum Option) for the Design and Build Sample School. [In the event that the Design & Build Contract (Target Cost Option) has been used then this paragraph should identify both the Target Cost and the Guaranteed Maximum Price] which shall be fixed until the Fixed Bid Price Expiry Date.

4 Fixed Price – ICT

4.1 The Consortium has submitted a fixed price bid of [insert amount] for the delivery of the ICT Services Contract. This is made up of [insert amount] of capital contributions and [insert amount] of revenue contributions [based on [insert amount] per pupil per annum].

4.2 The schools included within the ICT Services Contract are as follows:

[Authority to complete]

4.3 The fixed price bid of [insert amount] for the delivery of the ICT Services Contract which represents the total costs for the investment, implementation and operation of the ICT are fixed at the following amounts:

[The Authority to insert details of the key elements, for example, milestone payments, managed service costs, Schools choice costs]

5 [ Fixed Price – FM D&B Sample School

The Consortium has submitted a fixed price bid of [insert amount] for FM at the Design & Build Sample School].

6 Pricing in relation to the LEP/Partnering

The Consortium's fixed price bid in relation to the LEP/Partnering is described in schedule 2 (Issues relating to the LEP/Partnering)

7 Financial Models

7.1 The LEP Financial Model and the PFI Financial Model are collectively referred to as the “Financial Models”.

7.2 The parties agree to work together in good faith to identify any viable opportunities for improvements to the affordability of the Initial Project (as defined in the Strategic Partnering Agreement) and the overall LEP proposals. Any such opportunities for improvement will take place within the parameters that the nominal blended post-tax (at Project Co) IRR as set out in the PFI Financial Model (Cell Ref “(”), is to be no more than [%] at financial close and that the optimisation parameters shown in paragraph 6.6 of this Section B are achieved.

7.3 Any errors (including incorrect assumptions) or omissions discovered in the Financial Models that result in increased costs will be a Consortium risk, e.g. the Unitary Charge, will not be increased to accommodate any errors or omissions and will not be offset against any savings otherwise due to the Authority.

7.4 The logical integrity (including, without limitation, all inputs, calculations and outputs) and assumptions used within the Financial Models remain the responsibility of the Consortium and form the agreed basis of the pricing. The Consortium confirms that in aggregate no adverse changes to the Unitary Charge will be accepted by the Authority arising from any amendments to and/or alteration of such logical integrity and/or assumptions relating to taxation, accounting treatment and/or funding margins. If the net effect of errors which are identified in the Financial Models (and subsequent revised models) prior to financial close would result in a lower price, 100% of the net saving shall be returned to the Authority by way of a reduction to the Unitary Charge.

7.5 The Consortium will work on an open book basis with the Authority and its advisers to further optimise the Financial Models and funding terms where possible. Any improvement in funding terms will be for the benefit of the Authority. Any optimisation of the Financial Models (other than in respect of price reduction opportunities already identified as referred to above), including optimised cash flow and tax planning, will be used for the benefit of the Authority.

7.6 A fully optimised PFI Financial Model is one that targets the following:

(a) Nominal post tax blended equity internal rate of return of [(%];

(b) Minimum debt service cover ratio of [(] in any period with a similar profile to that
                        shown in the PFI Financial Model;

(c) Minimum loan life cover ratio of [(] in any period;

(d) Senior debt tail of no more than [(] months;

(e) Minimal free cash balances at the end of the construction period; and

(f) Minimal cash balances held throughout the concession period, with an average of 
balance [£( of no more than £(].

7.7 A fully optimised LEP Financial Model is one that targets the following:

(a) A maximum nominal post tax blended equity internal rate of return (to the LEP) of [(]%;

(b) Maximum LEP margins not to exceed those values set out in Schedule 2 (Issues Relating to the LEP/Partnering); and

(c) Minimal cash balances and no working capital requirement.

7.8 In its approach to this, and where any viable opportunities for improving the affordability of the Initial Project are identified (for the avoidance of doubt, whether with regards to the LEP or the Authority), the Consortium will not seek to improve the internal rate of return of the Initial Project at the expense of the Authority, without the Authority’s agreement. 
7.9 Any changes to the Financial Models must be notified to the Authority and agreed before being implemented. An audit trail of all changes to the Financial Models must be created by the Consortium. The audit trail should form a sheet within each Financial Model and contain the following information:

(a) description of the change;

(b) sheet and cell reference;

(c) version of model to which the change has been made;

(d) person making the change;

(e) reason for the change; and

(f) impact on Unitary Charge.
Where the Consortium is required by the Authority to provide new Financial Models or updates to the Financial Models each change or group of changes must be clearly shown in the audit trail sheet for review by the Authority and its advisers.

7.10 The Consortium confirms that the calculation of cover ratios in the Financial Models is as required by the Funder and that any subsequent adjustments are at the Consortium’s risk.

7.11 The Consortium confirms that:

(a) the Financial Models will be audited by a suitably qualified party prior to financial close;

(b) the cost of this audit will be borne by the Consortium;

(c) the Authority will not be liable for any losses caused by miscalculations or errors highlighted during this process;

(d) the Financial Model audit letter shall also specify that the Authority and Building Schools for the Future Investments LLP (“BSFI”) can rely on its contents in their role as sponsor provided always that the Authority’s recourse to the Model Auditor and BSFI’s recourse to the Model Auditor is limited in all circumstances by reference to a separate and distinct cap on liability of [£(];

(e) if the Model Auditor’s liability is subject to an overall financial limit, such limit shall not be less that [£(], of which [£(] will be for the benefit of the Funder, [£(] will be separately ring-fenced for the benefit of the Consortium and [£(] will be separately ring-fenced for the benefit of the Authority and BSFI. The Authority and BSFI share of the cap will be such that it shall not fall below [(]% of the cap accruing to the Consortium, Authority and BSFI; and

(f) the Consortium will pass in full to the Authority any net improvement in price or other benefit identified in such model audit.

8 Swap rates

8.1 The Authority will take the risk of any movement in the underlying swap rate (excluding MLAs and credit spread) (currently modelled at [(] % (which currently includes buffer of approximately [(] %) in the PFI Financial Model) up to financial close. The benefit of any reduction in the swap rate (including the buffer) will be passed in full to the Authority.

8.2 The Consortium confirms that it will provide open book information and allow the Authority’s financial advisers, [(], to undertake benchmarking for the relevant swap rates at financial close in line with the market at the time through an agreed benchmarking exercise.

9 Insurance
9.1 Subject to paragraph 8.2, the costs for taking out and maintaining the required insurances in relation to the PFI Sample School including any risk premium (“PFI Insurance Costs”) are fixed at [£(] in total over the construction period, up to and including [(], and thereafter at [£(] per annum (at [(] prices) as per the PFI Financial Model, up to and including the Fixed Bid Price Expiry Date.

Subject to paragraph 8.2, the costs for taking out and maintaining the required insurances in relation to the D&B Sample School including any risk premium ("D&B Insurance Costs") are fixed at [insert amount] in total over the construction period up to and including [insert date].

The costs for the LEP in relation to those insurances to be procured by the LEP under the ICT Services Contract, the Strategic Partnering Agreement and the Shareholders’ Agreement are fixed at [£(] per annum (including contingency of [£(]) and will be broken down as follows:
	Policy Type
	Provision in the LEP Financial Model (£) per annum (including any risk premium)

	Employer’s Liability
	                                
£[(]

	Professional Indemnity Insurance
	£[(]

	Directors and Officers
	£[(]

	Material Damage (ICT Assets)
	N/A

	Third Party Liability
	£[(]


9.2 If Financial close is delayed beyond the Fixed Bid Price Expiry Date, then with effect from the Fixed Bid Price Expiry Date onwards the PFI Insurance Costs and the D&B Insurance Costs may be increased, but only to the extent required either as a consequence of any increase in the sum insured following any increase in the construction costs as set out at cell ref. [(] of the Financial Model (the "Construction Costs") allowed in accordance with Schedule 1 (Impact of Delay on Planned Financial close) or as a consequence of agreement being reached in accordance with the final sentence of this paragraph 8.2. Any adjustment will be by reference to the actual increase in the cost of cover and the Consortium will share on an open book basis the final broker’s quotes (and supporting information) for such insurances on or around financial close. Conversely, if the PFI Insurance Costs and the D&B Insurance Costs reduce in this period then any savings will be passed back in full to the Authority. If financial close has not occurred by the Fixed Bid Price Expiry Date then the parties will agree in good faith an appropriate market testing process for the insurance costs with the market tested costs to be substituted in the relevant Financial Model. 
9.3 PFI Insurance Costs may be revised following any term of a Required Insurance (as that term is used in the draft PFI Project Agreement) being Unavailable (as that term is used in the draft PFI Project Agreement).

10 Structure/ Tax

10.1 The Authority acknowledges that the Consortium will be using a contract debtor structure for the PFI SPV. The Consortium undertakes:

(a) to manage its tax approvals in such a way as to not delay financial close; and

(b) not to (and not to seek to) pass on to the Authority any costs of it (the Consortium) failing to comply with its undertaking in sub-paragraph (a).
10.2 The Consortium agrees to underwrite all tax assumptions stated in the Final Bid and applied in the Financial Models and accepts all tax and VAT risks, including in respect of thin capitalisation and transfer pricing.

11 Accounting

11.1 The Consortium undertakes not to (and not to seek to) pass on to the Authority any costs of it (the Consortium) changing its accounting assumptions within its Final Bid.

12 Investment by the public sector in the LEP

12.1 The Consortium acknowledges that under the BSF agreed structure, the public sector will be making a strategic investment in the PFI Sample School via the LEP and through an investment in the holding company to be established in relation to the PFI Sample School. Accordingly, the Consortium confirms and agrees:

(a) to provide the Authority and BSFI (as addressees) copies of the Banks' TA report and Model Auditors report together with such other reports and surveys as may be commissioned by the Consortium/ LEP/ co-shareholders (save as otherwise agreed by the Authority and BSFI) in order for the Authority and BSFI to be able to comply with their own due diligence obligations;

(b) that the cost of such reports and surveys will be borne by the Consortium;

(c) that the Authority will not be liable for any losses caused by miscalculations or errors highlighted during this process;

(d) that, in relation to the PFI Sample School, the Authority’s recourse to the Bank’s TA and Model Auditor and BSFI’s recourse to the Bank’s TA and the Model Auditor is limited in all circumstances by reference to a separate and distinct cap on liability of [£(] in relation to the Funder’s TA and [£(] in relation to the Model Auditor;
(e) that if the Funder’s TA’s liability is subject to an overall financial limit, such limit shall not be less than [£(, of which £(] will be for the benefit of the Funder, [£(] will be separately ring-fenced for the benefit of the Consortium and [£(] will be separately ring-fenced for the benefit of the Authority and BSFI; and

(f) in relation to subsequent New Projects (as that expression is defined in the Strategic Partnering Agreement), the parties intend that the same principles will apply such that the Authority and BSFI are provided with appropriate and sufficient recourse.
12.2 In addition to the requirements regarding BSFI and the Authority (together the “Public Sector”) equity investment in the LEP, the Consortium also agrees to accept and /or increase (at no additional cost (other than the actual risk capital investment)) the Public Sector risk capital investment in the PFI Sample School (such investment to be on the same terms as the investment by the Consortium), so that the total risk capital (equity and sub debt) invested by the Public Sector represents [(] of the overall risk capital invested in the PFI Sample School SPV. The investment percentage should be split in order to ensure that it is in accordance with the LEP Shareholders’ Agreement in terms of the proportions between LEP control and direct investment. In addition, the Consortium agrees that the BSFI and Authority shareholders shall both be entitled to appoint a director to the board of each holding company and project company. 

C.
LEP ESTABLISHMENT, PARTNERING, VFM, CONTINUOUS IMPROVEMENT AND RELATED ISSUES

13 The Authority notes the Consortium’s proposals on the establishment of the LEP in Sections B and C of the Final Bid Deliverables list comprising schedule 1 of the ITSFB, its resourcing and the scope of services required under the Strategic Partnering Agreement, as well as the LEP Business Plan and related submissions. The Consortium acknowledges that the Initial Project cannot proceed to close until all matters relating to LEP establishment have been clarified and agreed. The Authority intends that the LEP will be created at or just before the financial close of the Initial Project and that all relevant legal documentation relating to the LEP and the Initial Project will be entered into at that point. 
D.
LEGAL DOCUMENTATION

14 General

14.1 The position we have reached in relation to all issues on each of the PFI Project Agreement; the PFI Payment Mechanism; Design & Build (Lump Sum) Contract; Design & Build (Target Cost) Contract; ICT Services Contract; ICT Payment Mechanism; Strategic Partnering Agreement; Shareholders' Agreement; Management Services Agreement; and Funders Direct Agreement (together the “Draft Agreements”) are set out in the final agreed derogations tables ("Derogations Tables") which form part of the Final Bid Deliverables as listed at schedule 1 of the ITSFB. The parties agree that the Derogations Tables constitute a comprehensive and final statement of the position the Authority, PfS, the Consortium and the Consortium's advisers have reached over the past months and on which the Authority closed the competitive dialogue process on [(]. 
14.2 The final agreed versions of the Draft Agreements (taking into account the agreed Derogations Tables) are set out in schedule 3 to the letter.

14.3 Subject to paragraph D1.1 above, the Consortium confirms that each of the Draft Agreements (and all schedules and annexures thereto) are agreed by the Consortium as well as all members of the Consortium including sub-contractors and the Funder (and each of their respective advisers), and that, except in relation to the removal of any square brackets no such person will seek to raise any issues or drafting or challenges to the Draft Agreements (including but not limited to changes to the standard form BSF legal documents) before financial close. The Consortium and the Funder confirm that prior to the close of the dialogue they instructed their respective advisers to raise all issues. It is acknowledged that reversing positions on the Draft Agreements by the Consortium or any person related to the Consortium (including the Funder and/or any advisers) will be considered a breach of the spirit of this letter, would be contrary to what is permissible under the competitive dialogue process and would entitle the Authority and PfS to terminate the Consortium's status as Selected Bidder.

14.4 The Consortium confirms that in the event that there are any inconsistencies:

(a) between any of the Consortium’s positions contained within this letter; and/or 

(b) between the Consortium’s Final Bid, any clarification provided by the Consortium during the competitive dialogue process and/or positions contained within this letter,

their position shall be interpreted as that position which is the most beneficial to the 
           Authority. 
14.5 In relation to the technical schedules relating to the PFI Project Agreement, ICT Services Contract, Design & Build (Lump Sum) Contract, Design & Build (Target Cost Option) Contract and Strategic Partnering Agreement (e.g. Authority Requirements and Contractor Proposals) to be inserted into the Draft Agreements, the Consortium confirms that such schedules shall contain technical information only and shall not change the risk profile as set out in the Draft Agreements.

E.
TECHNICAL

15 The positions agreed in relation to all technical matters in respect of the PFI, ICT and D&B are set out in the relevant Final Bid Deliverables as listed at schedule 1 of the ITSFB. 
16 [Facilities Management for D&B Sample School]
16.1 [Authority to confirm technical position if FM for D&B School, or other schools has been included in the Dialogue.]

F.
INSURANCE

17 Further to section A8 of this letter, the Consortium confirms that the insurance costs in the Final Bid:in relation to the PFI Sample School and costed in the PFI Financial Model comply with the requirements of SOPC 4; in relation to the D&B Sample School comply with the requirements of D&B Contract; in relation to the ICT Managed Service comply with the requirements of the ICT Services Contract and in relation to the LEP comply with the requirements of the Strategic Partnering Agreement and Shareholders' Agreement.  

G.
TIMETABLE TO FINANCIAL CLOSE
18 The Authority and PfS are committed to executing all the contractual documents prior to [insert date], being the date agreed by the parties as being the date for financial close (the "Planned Financial Close Date") not least because of the key role they believe that the LEP can play in assisting in the transformation of the Authority’s educational requirements. They require the Consortium to be equally committed to the process. By countersigning this letter the Consortium confirms:

(a) the positions set out in Sections A to F (inclusive) of this letter; and

(b) that each member of the Consortium is fully committed to achieving the Planned Financial Close Date and accepts and will work to the timetable set out in Schedule 4 (Key Activities to Financial close).

19 A key dates timetable setting out the process to achieve Planned Financial close is attached at Schedule 4 (Key Activities to Financial Close). Acceptance of this timetable is acknowledged to be a key requisite for the Authority appointing the Consortium as Selected Bidder and any material departure from (and/or circumstances which in the opinion of the Authority and PfS may give rise to any material departure from) this timetable caused by or materially contributed to by the Consortium and/or the Funder (and/or any of either of their advisers), shall be grounds upon which the Authority and PfS shall be entitled to revoke the appointment of the Consortium as Selected Bidder. A detailed programme to financial close identifying and planning the agreement of project documentation [will be agreed with the Authority by no later than five (5) Business Days' from the date of this letter] [ has been agreed by the parties and is set out in part 2 of Schedule 4 to this letter] .

H.
PUBLICITY

20 The Consortium, the members of the Consortium, its Supply Chain Members, the Funder and each of their respective advisers, agree that they will not make any announcements regarding this letter or the Initial Project or the LEP to the press or other media without first obtaining the consent of the Authority.

21 The Authority requires each member of the Consortium to countersign this letter where indicated below to confirm its approval of the terms set out in this letter. This letter may be signed in one or more counterparts which together shall be read as one document. The letter will be dated with the date the last signatory to sign the letter signs it. 
…………………………………………..

Signed on behalf of the Authority


…………………………………


Name


…………………………………


Title
…………………………………………

Signed on behalf of Partnerships for Schools

…………………………………


Name


…………………………………


Title

Countersigned by:

………………………………………………………………………………………………

Signed on behalf of ( by the prospective shareholder 

…………………………………


Name


…………………………………


Title

…………………………………………

**Signed on behalf of [(] (the Funder)

…………………………………


Name


…………………………………


Title

Signed on behalf of [(] (the ICT Contractor)

…………………………………


Name


…………………………………


Title

Signed on behalf of [(] (the D&B Contractor)

…………………………………


Name


…………………………………


Title

Signed on behalf of [(] (the FM Contractor)

…………………………………


Name


…………………………………


Title
…………………………………………

*Signed on behalf of [(] (Funder’s Technical Adviser)

…………………………………


Name


…………………………………


Title

…………………………………………

*Signed on behalf of [(] (Consortium’s Legal Adviser) 

…………………………………


Name


…………………………………


Title

…………………………………………

*Signed on behalf of [(] (Funder’s Legal Adviser)

…………………………………


Name


…………………………………


Title

…………………………………………

*Signed on behalf of [(] (Consortium’s Financial Adviser)

…………………………………


Name


…………………………………


Title

[Include Consortium’s Technical Adviser] 

…………………………………………

*Signed on behalf of [(] (Consortium’s Insurance Adviser)

…………………………………


Name


…………………………………


Title

*Note: the signature of each adviser is required to confirm statements attributable to advisers within this letter but in each case and in relation to each adviser each statement must be read having regard to the adviser’s relevant expertise and such that any statement will only take effect where and, to the extent that the statement is capable of being made by the relevant adviser having regard to the advisers relevant expertise.

**Note: the signature of the Funder is required to confirm:

(1)
the Funder's acceptance of the terms set out in this letter and of its commitment of resources to the timetable to Planned Financial close set out in Schedule 4 (Key Activities to Financial close) to this letter; 

(2)
the Funder’s commitment to the terms detailed in the term sheet submitted as part of the ITSFB bid; and 

(3)
the Funder's agreement to and acceptance of (having had legal advice on the documentation referred to) the Draft Agreements and Bidder Final Derogations Tables as detailed in Part D 1.1 of this letter. 

Provided that the parties acknowledge: (A) that the signature of this letter by the Funder does not constitute an offer to provide finance; and (B) that any such offer may only be made after the completion of final technical, insurance and model audit due diligence and the receipt of final credit approval.

Schedule 1 (to the Selected Bidder Letter)

Impact of delays on planned financial close
1 Delay of financial close up to and including the Fixed Bid Price Expiry Date

(i) The Unitary Charge will be held up to and including the Fixed Bid Price Expiry Date.
(ii) The fixed bid price for the D&B Sample School will be held up to and including the Fixed Bid Price Expiry Date.
2 Delay of financial close beyond the Fixed Bid Price Expiry Date not affecting the construction and service commencement programmes

If there is a delay of the financial close beyond the Fixed Bid Price Expiry Date which does not affect construction and service commencement programmes then, subject to the circumstances at the time and the Authority’s agreement to this course of action, the Authority may agree to meet or contribute to any additional costs reasonably incurred by the Consortium in reaching financial close on the Sample Schools but only if and to the extent that: 

(i) the Consortium is able to demonstrate that such additional costs are additional and would not have been incurred in the normal course in reaching financial close under the relevant programme;

(ii) the additional costs are reasonably and properly incurred by the Consortium in relation to the Sample Schools; 

(iii) the delay and/or additional costs are supported by evidence in reasonable detail (such as copy invoices) with such supporting detail as the Authority may reasonably request;

(iv) the Consortium has taken all reasonable steps to mitigate such delay and/or additional costs; and

(v) such delay and/or additional costs have not been caused or contributed to by the Consortium, the Funder and/or either of their respective advisers.

3 Delay of financial close beyond the Fixed Bid Price Expiry Date affecting the construction and service commencement programme

If there is delay of the financial close beyond the Fixed Bid Price Expiry Date (which has not been caused or contributed to by the Consortium, the Funder and/or either of their respective advisers) which does affect the construction and service commencement programmes, the parties will consider and seek to agree both the changes that are necessary to the Sample Schools to accommodate any delay in reaching financial close by the Fixed Bid Price Expiry Date and the financial consequences of such changes. With regard to such financial consequences:

(i) Insofar as it is decided to accommodate such delay by changes to the construction programme, any increase in the Construction Costs will be subject to paragraph 3(iv) below and be limited to the direct consequential effect of the delay upon the Sample Schools. To the extent that such effect is limited to solely that caused directly by such delay, the capital costs will only be increased in accordance with paragraph 3(ii) of this schedule; 

(ii) Insofar as it is decided to accommodate such delay by delaying the completion of the Sample Schools, any increases in the capital costs will, subject to paragraph 3(iv) below be limited to the direct consequential effect of the delay upon the Sample Schools. The capital costs will be adjusted to reflect costs increases subject to a cap on such increase in costs by reference to the movement in the published DBERR public sector indices over the period between the Fixed Bid Price Expiry Date and the actual date of financial close. Save as set out in this paragraph 3(ii) and paragraph 3(iii), or as otherwise expressly provided in this letter, no additional costs or cost increases will be applied to the Sample School prices;

(iii) Insofar as it is decided to accommodate such delay by delaying the completion of the Sample Schools, any increases in FM, lifecycle and development costs will, subject to paragraph 3(iv) below be limited to the direct consequential effect of the delay upon the Sample Schools. FM, lifecycle and development costs included in the relevant Financial Model will be adjusted by application of the movement in the published retail price index(excluding mortgage interest payments )( RPIx) over the period between the Fixed Bid Price Expiry Date and the actual date of the financial close; and 
(iv) Any increases, adjustments, and/or additional costs referred to in paragraphs 3(i) to 3(iii) above shall only apply if and to the extent that: 

(a) the Consortium is able to demonstrate that such increases, adjustments, and/or additional costs are additional and would not have been incurred in the normal course in reaching financial close under the programmes submitted as part of the Final Bid;

(b) such increases, adjustments, and/or additional costs are reasonably and properly incurred by the Consortium in relation to the Sample Schools;

(c) such delay, increases, adjustments, and/or additional costs are supported by evidence in reasonable detail (such as copy invoices) with such supporting detail as the Authority may reasonably request;

(d) the Consortium has taken all reasonable steps to mitigate such delay, increases, adjustments, and/or additional costs; and

(e) such delay, increases, adjustments, and/or additional costs have not been caused or contributed to by the Consortium, the Funder and/or either of their respective advisers.

Schedule 2 (to the Selected Bidder Letter)

Issues relating to the LEP/Partnering

1 The Consortium confirms that it will continue to work with the Authority and its advisers to explore opportunities for optimising the LEP financial model to minimise the future LEP costs.
2 The Consortium confirms the following aspects of its LEP proposals:

(i) the Authority will obtain guaranteed minimum savings of [(] (NPV) under the Continuous Improvement Plan as per [(] of the Final Bid Deliverables List and assumptions on New Projects contained in the LEP financial model. The savings proposed are not dependent on the Consortium maintaining a consistent supply chain. Further savings above the guaranteed minimum savings will be shared between the Authority and the Consortium[ on an equal basis]; 

(ii) LEP set-up costs are fixed at [(] with [(] deferred so that [(] is recovered from the Sample Schools, subject to the Strategic Partnering Agreement provisions; 

(iii) elements of the development costs for New Projects in future phases will be fixed as per the SPA/LEP Business Plan;

(iv) the LEP Margin element of the Project Management Fee (as defined in the SPA) margin will be [(];

(v) the margin element of the Fee (as defined in the MSA) will be [(];

(vi) [the LEP Margin element of the Services Fee (as defined in the FM Agreement) payable under the FM Agreement will be [(]];

(vii) no additional cost items and/or margins over and above those already explicit within the LEP financial model will be applied to that model;

(viii) the Consortium confirms that it accepts the principle that no part of the security arrangements for the LEP or for the Initial Project will adversely impact on its ability to procure a different senior funder for subsequent New Projects , and that the Consortium and the Funder accept that this can be achieved without impacting on the price for the Initial Project; and

(ix) The Authority notes the proposals regarding the future staffing of the LEP. Any formal appointments to the LEP management team will be joint appointments between the parties to the LEP and the process for recruitment to any post will need to be agreed by these parties prior to any confirmation of personnel in position. Such joint appointment will be restricted to [the LEP independent chairperson, the LEP managing director the LEP General Manager]. 
3 The Consortium confirms that there are no additional costs and/or changes of scope beyond that set out in the Consortium’s Final Bid that may arise in order for the Consortium to meet the partnering requirements as set out in the IPD and ITSFB.

4 The Consortium confirms that it accepts Schedule 14 part 1 (Collective Partnership Targets) and Schedule 14 part 2 (Key Performance Indicators) of the SPA in its entirety except where otherwise required by the Local Authority.

Schedule 3 (to the Selected Bidder Letter)

Final Bidder Derogations Tables

This Schedule sets out the contracts which the Authority will be a party to/has an interest in:

1)
Strategic Partnering Agreement 

2) 
Shareholders' Agreement

3)
Management Services Agreement 

4)
PFI Project Agreement 
5)
PFI Payment Mechanism

6)
Funders Direct Agreement 

7)
ICT Services Contract 

8)
ICT Payment Mechanism

9)
[Design and Build Contract (Lump Sum/Target Cost)] 

10)
[FM Agreement for the D&B Sample School]

The agreed position in relation to each contract is as set out in Part D 1.1 of this letter. 

For the avoidance of doubt the Final Bid Derogations Tables are those approved by PfS and/or PUK prior to the close of the dialogue. 
Schedule 4 (to the Selected Bidder Letter)

Key Activities to financial close
	Key Milestone
	Dates


	Formal appointment of Selected Bidder 
	

	Submission of Planning Applications
	Week commencing 

	Receipt of Planning Permissions 
	

	Planned financial close date
	[See paragraph F1]











� Authorities should consider whether it would be appropriate to include provisions in the ITSFB and Selected Bidder Letter relating to the appointment of the second place Bidder as the "Reserve Bidder". If this route is followed, appropriate changes should be made to the ITSFB and Selected Bidder Letter so that Bidders are aware of this and specifying how the status of Selected Bidder might be revoked (for example, material changes being proposed by the Selected Bidder post Final Bid which would risk distorting competition or causing discrimination) with the Reserve Bidder then being given Selected Bidder status instead or dialogue being reopened.


� To be amended on a project specific basis to cover all material issues not otherwise covered in the Document Deliverables


� Detailed Programme and Milestones to be set out. The draft only sets out some of the key dates.
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