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Partnerships for Schools

INTERFACE ISSUES PAPER

Introduction

This paper sets out some of the interface issues that may arise between the various core contracts and relevant contracting parties on BSF schemes. It has been prepared on the basis that the standard LEP contractual structure is adopted for the relevant scheme.

The LEP must ensure that all the relevant interface issues have been addressed between the LEP and the relevant consortium/supply chain members. Bidders will also be required to demonstrate to the Local Authority (the Authority) in their bid that the relevant interface issues have been addressed and satisfy the Authority that there are no unacceptable consequences for the Authority if it is to assume responsibility or risk for the relevant issue.

This paper is intended to assist Bidders in highlighting some of the relevant interface issues that may arise and to provide indicative solutions for how those issues might be addressed between the LEP and the relevant consortium/supply chain members. The particular circumstances of each project will largely determine the most appropriate solution in each case. Bidders in turn are expected to indicate how they will respond to the risk and indicate in some detail what their mitigation or solution will be.

This paper is divided in to two parts. Bidders are required to fully respond to the questions in Part 1 together with any additional interfaces issues arising out of or as a consequence of their proposed structure and or solutions for the BSF scheme, which will form part of the bid evaluation. Bidders are required to set out their response in tabular form identifying the interface issue, its consequences and the bidder’s solution. Part 2 sets out by way of illustration some of the interface issues that can arise and how these might be dealt with. 

PART 1

1.1 Construction Interface Issues

1.1. Integrated design

1.1.1. Under the ICT Services Contract (the ICT Contract), the LEP in its role as counterparty to the ICT Contract will normally be expected to take some of the design risk in relation to the Schools. By way of example, if there are Wireless-LAN black spots in a School caused by the design, the ICT Contractor will not be relieved from performance under the ICT Contract. Please explain how this risk has been managed during the preparation of your bid, in particular in relation to the designs, and how it will be managed and apportioned within your supply chain.

1.1.2. How will the impact of building design on the ICT solution to be delivered be taken into account in the detailed design process during the dialogue; and if your consortium were appointed as selected bidder in the period leading up to financial close; and finally during the construction period prior to the Schools being completed? Will this be replicated for New Projects?
1.2. Delay risks

1.2.1. If the construction programme is delayed so that the School is substantially complete but ICT installation is late under the ICT Contract, then to the extent that any area requires operational ICT then in relation to the PFI Sample School each of those areas will be deemed to be Unavailable under the PFI Payment mechanism and the PFI Contractor will suffer deductions (see paragraph 3.6.2 of the PFI Payment Mechanism) (ICT Deductions) and in relation to the D&B Sample School the Certificate of Practical Completion will not be issued under the D&B Contract. The ICT Contractor may also suffer losses (e.g. loss of profit caused by the consequential shortening of the ICT operational period). This will not necessarily impact on the first School to receive the ICT Managed Service, but on subsequent Schools as the Expiry Date is measured as the fifth anniversary of the first Services Commencement Date. Equally the Services Commencement Date can only run once implementation has been completed. How will the PFI Contractor and the LEP acting in its role as D&B Contactor or ICT Contractor recover these losses? If the bidder intends that these losses will be recovered from the Building Contractor, what will be the relationship between the Building Contractor's liability for these losses and its cap on liability under the Building Contract?
1.2.2. In the case of the PFI Project Agreement, the Authority may use the PFI Sample School (on an Unavailable but Used basis) but the ICT Implementation will still need to be completed. When would you envisage such work being carried out and which would take precedence, use of the PFI Sample School by the Authority, or completion of the Implementation by the ICT Contractor? 
1.2.3. In the case of works let under a D&B Contract then the Authority will not occupy the D&B Sample School which has not received its Certificate of Practical Completion but will instead be entitled to claim suitable alternative accommodation or liquidated damages, as applicable. Who would the LEP seek to recover these costs from?
2. ICT Installation Interface Issues 
2.1. Who will take responsibility for security/insurance of the Schools between construction completion (being when the Building Contractor is released from its obligations under its subcontract and the Certificate of Practical Completion is issued) and the Services Availability Date? 

2.2. As outlined in paragraph 1.2.1 above, the PFI Contractor will suffer ICT Deductions if the First Implementation Certificate is not issued by the Planned Services Commencement Date under the ICT Services Contract. How will the PFI Contractor manage its exposure to this risk? If you intend to pass these deductions on to the ICT Contractor, what will be the relationship between the ICT Contractor's liability for the ICT Deductions and their cap under the ICT Services Contract that the ICT Contractor will enter into with the LEP? Please also confirm what provision the LEP will make for any losses it cannot pass down to the ICT Contractor.

2.3. The D&B Contract provides that it will be a condition of handover of the D&B Sample School that the First Implementation Certificate has been issued under the ICT Services Contract in respect of that School. However, where the ICT Contract has been terminated for any reason then this will not prevent the D&B Contractor from completing. Where such termination has been due to LEP Default however, the value of the D&B Contract will count towards the termination thresholds under clause 13.1 of the SPA and trigger KPI 2.7 Schedule 14 Part 1 SPA. 
3. FM Interface Issues - PFI and non PFI sites
3.1. If the ICT Assets are stolen or damaged outside of the Required Period (and the ICT Assets has not been removed from the Site), the ICT Contractor is required to replace/repair the relevant ICT Assets at its own cost. 
3.2. Please explain how the risk will be managed. If you intend that these costs will be recovered by insurance, please confirm who will take the deductible and any premium risk.
3.3. Is your position the same in relation to PFI and non-PFI Schools? If not indicate in detail where it differs.
3.4. Amongst other things, the ICT Payment Mechanism provides that the ICT Contractor may suffer Service Failure Deductions where the poor performance of ICT Assets is caused by:
3.4.1. data points being unavailable (even if they are not deemed to be Unavailable for the purposes of the PFI Payment Mechanism); and/or
3.4.2. there being no power in the School.

3.5. Do you accept this position and if so, how will the ICT Contractor recover its losses? 
3.6. Do you accept that Service Failure Deductions suffered in these circumstances should be taken into account for the purposes of the termination thresholds under the ICT Contract?
3.7. Is your position the same in relation to PFI and non-PFI Schools? If not please give reasons and details for the differences.

4. Physical Damage To a School

4.1. If the ICT Contractor causes physical damage to a School (or a total loss in the worst case scenario) who does the bidder propose will take the risk of the deductible under the physical damage and business interruption policies? How much would the deductible be? Would it be fixed in the case of the PFI Sample School? If you intend that the deductible should be for the account of the ICT Contractor, what will the relationship between the ICT Contractor's liability for the deductible and his cap on liability under the ICT Contract be?

4.2. If the School is damaged by fire and it takes, for example, 12 months to reinstate the School, the ICT Assets will be Unavailable during the reinstatement period. How will the ICT Contractor mitigate against this risk? If you intend to mitigate against this risk through placing business interruption insurance, who do you propose will take out this insurance? What will the sum insured be?

4.3. If you propose that the ICT Contractor will take out business interruption insurance to cover this risk, will the insurance cover the period up until reinstatement of the ICT Assets, or reinstatement of the School (which will be the point at which the ICT Contractor's revenue stream will recommence).
5. Caps On Liability Under Interface Agreement(s)

5.1. There will be an interface agreement between the LEP Parties. This is termed the Interface Agreement in the BSF Standard Form agreements. Will there be any caps on liability or priority of claims under the Interface Agreement? Will the caps on liability under the Interface Agreement be self-standing, or will they in any way be linked to the caps on liability under the relevant PFI, D&B, FM and ICT subcontracts? If so please detail amounts and priorities being considered and letters of commitment to this effect in an approved form. How will these impact on primary contracts with the Authority, if any?
5.2. If ICT Assets are stolen outside of the Required Periods but the FM Contractor's cap on liability under the Interface Agreement has been reached, how will the ICT Contractor manage its exposure to the associated deductible?

5.3. If the FM Contractor causes a power failure in the School but the FM Contractor's cap on liability has been reached, how will the ICT Contractor manage its exposure to these deductions?
5.4. If defective Assets causes a total loss of the School and the ICT Contractor's cap on liability under the Interface Agreement has already been reached, how will the PFI Contractor manage its exposure to the deductible?
6. Uninsured Losses

How will these be dealt with? Where does the loss lie if the cap is exceeded? What provision has been made by each party for such losses?

7. Any Other Significant Interface Issues (See part 2 for indicative issues and solutions)
Have any such issues been identified and how will these be managed and the risk allocated between the parties?

PART 2

Illustrative Interface Issues and Solutions
INTERFACE ISSUES
The core contracts for any BSF Scheme are likely to cover the following key areas: 

· design, build, finance, operate and maintain ("PFI");

· design and build (“D&B”);

· area-wide facilities management for D&B(“FM”); and

· information and communications technology and related services (“ICT”).

A number of interfaces between the four contracts have been identified, between:

· PFI and ICT;

· D&B and ICT; 

· FM and ICT;

· D&B and FM; 

· D&B and FM under the PFI Project Agreement;

This Part 2 of the Interface Issues Paper sets out, by way of illustration, some of the interface issues that may arise for the LEP in developing the Sample Schools and subsequent supply chain management issues that may arise for the LEP.

1
PFI AND ICT INTERFACE ISSUES 
i) PFI and ICT interface issues break down into two principal phases:
(1)  the implementation phase; and
(2)  the operational phase. 
The implementation phase
ii) In relation to the implementation phase, the PFI SPV will be required to deliver the ICT Infrastructure specified in the Facilities and Services Output Specification which will be converted into the Authority’s Requirements for the purposes of the PFI Project Agreement. The standard Authority’s Requirements sets out a requirement for the ICT Infrastructure, and assumes that the minimum requirement will be the provision of containment, cabling/ducting and switch/data points to support the ICT Output Specification which will be converted into the ICT Requirements for the purposes of the ICT Contract in the PFI Sample School. Ultimately the Bidder must be satisfied that the ICT Infrastructure specified for the construction phase will be appropriate to support the requirements for the ICT Assets and service provision under the ICT Contract. 
iii) Due to the fast pace of change in the ICT industry, whilst the construction programme will be likely to be such that the ICT Requirements will need to be factored into the build programme at the design stage, it is unlikely that the detailed specifications for the ICT “active equipment” (for example, PCs, printers, servers etc) and software configuration will be set in stone at the time of contract signature. It is anticipated that the LEP will agree the final detailed specification for such active equipment approximately six to nine months prior to installation, with the Authority and schools, possibly using a catalogue approach with menu options and prices. From then on, the key issue for the LEP and its supply chain will be to ensure that the delivery, installation, testing and commissioning process for ICT is integrated with the remainder of the construction programme so that the relevant school is able to open on time and with the appropriate functioning ICT.

iv) As part of the integrated ICT solution required from Bidders, the LEP will be required to take responsibility for ensuring that the ICT Infrastructure provided by the PFI SPV integrates seamlessly with the requirements of the ICT Requirements (e.g. this involves configuring user equipment into local networks), and will need to sign-off the delivery of the ICT Infrastructure required to enable performance under the ICT Contract prior to confirmation that the Services Availability Requirements in the PFI Project Agreement have been met. 
v) The BSF standard documents assume that the certification of the PFI Project Agreement and ICT Contract will be synchronised so that the PFI Sample School receives an integrated service from the school opening date. To reflect the requirement for the PFI Sample School to be completed with functioning ICT, the payment mechanism in the PFI Project Agreement includes a specific deduction regime relating to ICT being functional from the school opening date (see paragraph 3.6.2 of the PFI Project Agreement Payment Mechanism). In summary, this deductions regime provides that, to the extent that an area is identified as requiring operational ICT, where such ICT is not operational, it will be deemed to be Unavailable and deductions under the PFI Payment Mechanism will apply. To the extent an area is used in spite of the ICT for that area not being in place, it will be deemed to be Unavailable but Used. The 3.6.2. deduction regime will only apply until such time as the ICT assets are installed and certified for acceptance or until the ICT Contract is terminated for LEP Default.
The operational phase
vi) Once the implementation phase has been completed and the PFI Sample School is operational with functioning ICT there will be two parallel contracts in operation in relation to the provision of the PFI Sample School (by the PFI SPV) and ICT (by the LEP) in each case to the Authority, namely:
(1) the PFI Project Agreement incorporating the PFI Payment Mechanism dealing with the availability of the PFI Sample School and FM requirements. A deductions regime comprised in the PFI Payment Mechanism applies if relevant space is not available or for Service Performance Failures; and
(2) the ICT Contract which incorporates separate requirements and a payment mechanism in relation to the ongoing operation and performance of the ICT Service.
vii) Although there are the two separate contracts and payment regimes as set out above, there are still significant interface issues that the LEP will need to cover in the contractual arrangements between the LEP, the PFI SPV and the various contractors, subcontractors and supply chain members. These are set out in more detail in the table below. However, the main point that Bidders must note and are required to accept in their bids is that the LEP and any ICT subcontractor will be “Contractor Related Parties” under the PFI Project Agreement and, likewise, the PFI SPV and its sub-contractors will be “LEP Related Parties” under the ICT Contract. This has a number of consequences including the party contracting with the Authority being responsible to the Authority under the relevant agreement for any consequences resulting from its Related Parties:

(1) acting outside of their remit and causing unavailability and service failures under the relevant agreement (and so giving rise to deductions under the relevant payment mechanism). Examples here would be the ICT subcontractor interfering with the operation of the PFI Sample School, for example, by impeding cleaning or removing furniture from a classroom (causing deductions under the PFI Payment Mechanism) or the ICT Contractor not being able to make ICT Assets available as a result of an area of the PFI Sample School being unavailable (causing deductions under the ICT Payment Mechanism); and/or

(2) causing damage or loss to the PFI Sample School or Local Authority covered by the indemnities in the relevant agreement and/or the provisions in clause 64 (Damage to the Facilities) of the PFI Project Agreement and/or the provisions of Clause 15.7 (Damage to the ICT Assets) in the ICT Contract. Examples here would be the ICT subcontractor causing a fire at the PFI Sample School, ICT equipment catching fire causing damage, or the PFI SPV causing a spillage which damages ICT Assets.

viii) The table below identifies a number of interface risks in relation to the interface between the PFI Project Agreement and the ICT Contract. [Bidders are required to clearly set out in their Bid the manner in which interface issues will be addressed and acceptance of the risk profile referred to in Part 1].
	
	PFI AND ICT INTERFACE ISSUES AND CONSEQUENCES
	STANDARD BSF CONTRACTUAL POSITION AND INDICATIVE ISSUE MANAGEMENT SOLUTIONS 
	BIDDER INTERPRETATION OF CONTRACTS AND HOW RISK ALLOCATED WITHIN CONSORTIUM AND SUPPLY CHAIN

	1. 
	The ICT Contractor carries out works on-site and causes delay to the design and build obligations under the PFI Project Agreement.
	The LEP and ICT subcontractor are Contractor Related Parties under the PFI Project Agreement (PFI PA), so the PFI SPV is liable to the Authority for delays arising from this source.
	

	2. 
	Scheduling, delivery or installation problems with ICT equipment impacts on the PFI Project Agreement. 
	The PFI SPV can obtain certification under the PFI PA even if the ICT is not functional. However, in this situation where the PFI Sample School has to be used without full ICT functionality, deductions will apply under the PFI payment mechanism (paragraph 3.6.2) until the ICT Assets are installed and commissioned.
The Authority will be entitled to use the PFI Sample School on an Unavailable but Used basis. The parties will need to decide when this implementation should be completed and which will take precedence, use of the School by the Authority, or completion of the ICT implementation. There may also be a potential knock on effect on the ICT contract by way of a reduction in the operational term.

It is anticipated that the PFI SPV will seek to cover the risk of deductions being made under the PFI Payment Mechanism with back to back arrangements with the ICT Subcontractor in the Interface Agreement. To the extent that this risk cannot be fully backed off by the PFI SPV to the ICT Subcontractor then any “gap” would need to be underwritten by LEP/PSP.
	

	3. 
	(a) Involvement of ICT Contractor in design: e.g. to specify requirements for cabling, AC requirements, electrical points, build materials for PFI Project Agreement.

(b) Failure of the D&B Contractor to provide the infrastructure required to install ICT equipment. 
(c) The D&B Contractor fails to take into account physical ICT requirements e.g. materials that prohibit wireless technology, walls cannot bear wall mounted screens. 
	The PFI PA includes ICT Infrastructure requirements within the Authority Requirements and the LEP is required to sign-off delivery of the ICT Infrastructure as being consistent with the ICT Requirements as a condition of Services Availability under the PFI PA. The PFI SPV will not receive payment of the Unitary Charge until the ICT Infrastructure is installed properly.

The PFI SPV and ICT subcontractor will need to liaise to ensure that the design and delivery of the ICT Infrastructure properly supports the needs of the ICT Contract. 

Design solutions for the building infrastructure will need to be fully integrated with the specification for the ICT assets and services. This will be achieved through joint planning and co-operation obligations in the ICT Interface Agreement between the ICT subcontractor and the D&B Contractor/PFI SPV.

The PFI PA and ICT Contract require joint design and facilitate a joint design forum to discuss design and implementation issues within the existing Review Procedure. 
It is anticipated that the ICT subcontractor would be able to recover losses (such as loss of profits due to any shortening of the ICT Contract period for any failure by the D&B contractor/PFI SPV) from the relevant party. The ICT Contract will not be terminated if the LEP is delayed in delivering the ICT services owing to a PFI SPV default but the operational term may reduce.
	

	4.
	Delay in the PFI PA prevents ICT equipment installation in the Facility.
	It is for the LEP to manage the timings of the work on-site. In these circumstances the ICT Contractor will be delayed in receiving any payments which would otherwise be due and may look to recover this from the PFI SPV through the ICT Interface Agreement.

The ICT Contract operates to protect the ICT Contractor from termination in these circumstances. In respect of the first school (assuming a phased scheme) the ICT Contractor’s contract term is preserved at 5 years from its actual Service Commencement Date (i.e. commencement of the operational ICT Services.
	

	5.
	Clarity around timetabling to ensure completion of works, ICT installation, decant from existing school, induction and opening of new school all co-ordinated.
	The objective for the Authority is to have the PFI Sample School with fully functioning ICT available for it to deliver Education Services from the planned school opening date. The [LEP/PFI SPV] shall be responsible for ensuring that the construction programme allows sufficient time to achieve ICT installation, decant from the existing school(s) to the new school and induction into the new facilities in order to meet this objective.
	

	6.
	The Authority proposes a change to ICT requirement which requires a change to the PFI Project Agreement. 
	The Authority will meet costs of this change under both the ICT Contract and the PFI PA (without double counting).

If any change is proposed by the Authority under the ICT Contract which will result in a change under the PFI PA, the PFI SPV shall notify the Authority that a change is required under the PFI PA and such change shall be regarded as an Authority Change under the PFI PA. It is anticipated that the LEP and the PFI SPV will liaise with each other as part of the interface arrangements.
	

	7.
	The Authority proposes a change to the PFI PA which requires a change to the ICT Contract. 
	The converse would apply to 6 above - i.e. where an Authority Notice of Change is issued under the PFI PA which requires a change under the ICT Contract then the LEP notifies the Authority under the ICT Contract and such change will be an Authority change under the ICT Contract. Again, it is anticipated that the PFI SPV and LEP will liaise pursuant to the interface arrangements. 
	

	8.
	The ICT Contractor proposes a change to ICT sub-contract which requires a change to the PFI PA.
	The LEP is entitled to propose changes under the ICT Contract. However, the Authority may decline such proposals at its discretion - unless it is to implement a change taking place under the PFI PA. 
	

	9.
	The PFI Contractor proposes a change to the PFI PA which requires a change to the ICT Contract
	Where a Contractor Change approved by the Authority under the PFI PA requires a change under the ICT Contract, then the LEP shall propose a LEP Change under the ICT Contract.
	

	10.
	Delineation of responsibilities between ICT Contractor and PFI Contractor in respect of FM Services delivery.
	It is important that there is clarity around responsibility for ICT that is used to assist in delivery of the FM Services (which shall remain the PFI SPV's responsibility to the Authority) and that which is relevant specifically to the ICT Services (and which shall become the responsibility of the Authority on expiry of the ICT Contract).
	

	11.
	ICT equipment causes an Area in the Facility to be Unavailable e.g. if defective equipment causes a fire in the Facility.
	The PFI Payment Mechanism will not itself include express availability criteria linked to the ICT Assets or Services (other than at Service Commencement as described above). 
Deductions shall apply under the PFI PA in respect of Unavailability of The PFI Sample School and under the ICT Contract in respect of Unavailability of ICT Assets. 

Damage to the PFI Sample School: First call on PFI SPV insurance covering business interruption, damage to the PFI Sample School or third party claims. The PFI SPV is to take the risk of increased premiums or deductibles that may arise as a result of these events, or loss exceeding insured amounts. 
Where appropriate, it is anticipated that the ICT Interface Agreement would enable the PFI SPV to recover any deductible or loss exceeding insured amounts from the ICT subcontractor where such losses have been caused by the ICT subcontractor.

Damage to ICT Assets: The Authority may own and self insure ICT Assets  or ask the LEP to insure this. It is anticipated that the Authority/LEP will insure such equipment to include third party liability cover (as the PFI SPV or its insurer may claim against the ICT subcontractor). Clarity is needed to ensure that duplication of insurance cover does not occur. 

The LEP should manage the insurance issues so there is no double counting of risk premium across the PFI PA and ICT Contract.
	

	12.
	Acts/omissions of the PFI PA Contractor cause defaults under the ICT Contract. 
	 Deductions under the ICT Contract payment mechanism may apply, which the LEP may seek to recover through the ICT Interface Agreement.
	

	13.
	Acts/omissions of the ICT contractor cause defaults under the PFI PA.
	Deductions under the PFI PA payment mechanism may apply, which the PFI SPV can seek to recover under the ICT Interface Agreement.
	

	14.
	Damage to building (fire, structural collapse) or damage to ICT equipment causes Unavailability under the ICT  Contract (and vice versa). 
	The LEP shall be responsible for replacement of damaged ICT Assets and shall suffer deductions, under the ICT Contract. The expectation is that it would recover such losses from insurance - with liability for the deductible depending upon when the damage was caused and/or by whom. 
The equivalent applies in relation to the damaged facilities. 
	

	15.
	The unavailability of an Area means that the ICT Assets cannot be used.
	If a default under the PFI PA means ICT Assets cannot be used because they cannot be accessed, deductions will apply under the ICT Contract. The LEP/ICT Subcontractor may look to recover these from the PFI SPV/FM Contractor through the Interface arrangements. 
The ICT Payment Mechanism imposes a lower level of deduction acknowledging that the reason the Devices cannot be used is not due to the failure of the LEP service under the ICT Contract.
	

	16.
	Third party damages/removes ICT equipment during school hours.
	Either: 

(a) clause 15.7 of the ICT Contract applies (which l allocates responsibility between the Authority and the LEP); or 

(b) the ICT subcontractor or the Authority (depending on who is insured) assumes this risk as the equipment is insured.
	

	17.
	Third party damages/removes ICT equipment out of school hours.
	ICT Interface Agreement

This is a PFI SPV risk following the PFI PA. Out of hours security is the responsibility of the FM contractor and any damage to the ICT Assets out of school hours (and any consequent deductions) would be for the account of the ICT Contractor. The ICT Contractor would pass this to the FM contractor under the ICT Interface Agreement.
	

	18.
	Injury to third parties / damage to third parties’ property caused by defective ICT equipment.
	The Authority can (at its absolute discretion) claim under the relevant indemnities in the PFI PA or the ICT Contract.

This is so that the Authority does not become embroiled in intra-consortium disputes about liability, but can claim against one party who can then manage the interface issues.

The LEP’s liability is limited to the extent of the required insurance for such claims and the Authority cannot claim more by pursuing the PFI SPV under the PFI PA.

It is expected that the ICT Subcontractor would keep the PFI SPV or LEP supported by public liability insurance.
	

	19.
	Termination of PFI PA for Contractor Default (including corrupt gifts, refinancing breach)
	The ICT Contract shall remain in place. A Relief Event shall be available to the LEP so that it is not terminated if providing the ICT Services are provided late because the Authority is looking for someone else to build the PFI Sample School.
The Authority and LEP may need to invoke the change mechanism in the ICT Contract if other amendments flow from the termination of the PFI PA (e.g. there are fewer schools to deliver the ICT Services to).
	

	20.
	Termination of the ICT Contract for LEP Default (including corrupt gifts)
	If the ICT Contract is terminated as a consequence of LEP Default then the PFI SPV will be relieved from deductions under the PFI Payment Mechanism.
	

	21.
	The ICT Contract expires but the PFI PA subsists.
	If a new ICT Contract is entered into by the LEP, the structure should remain as for the first five years. If there is no replacement, responsibility for the ICT Assets reverts to the Authority. 
The Authority expects to see evidence that there is clear demarcation between ICT and FM and that all FM solutions that rely on ICT remain a PFI SPV risk. 
	

	22.
	The Initial ICT Contractor is replaced mid-term
	The LEP retains primary liability for its ICT obligation to the Authority and will need to procure a replacement who will sign up to the Interface arrangements with the rest of the Supply Chain.
	


2
D&B and ICT Interface Issues

	
	D&B - ICT Interface Issues and Consequences
	STANDARD CONTRACTUAL POSITION AND INDICATIVE RISK MANAGEMENT SOLUTIONS. 

	1.
	The ICT Contractor carries out works on-site and causes delay to the performance of the design and build obligations under the D&B Contract.


	D&B and ICT subcontractors to be LEP Related Parties under the relevant agreement, so the LEP takes the risk of delays arising from these sources. 
The Authority would expect to see interface arrangements put in place confirming how the parties would work together to avoid delays arising and how liability for such delays will be addressed as between the LEP and its subcontractors.


	2.
	Scheduling, delivery or installation problems with ICT equipment delays completion of the Works under the D&B Contract.


	Where the Construction Works are complete save for the issue of the First Implementation Certificate under the ICT Contract, it is assumed that the remaining outstanding payment under the D&B Contract will be in respect of the final Milestone Payment and the LEP Margin which is payable upon issue of the Completion Certificate.
However, because the issue of the First Implementation Certificate is a Completion Requirement under the D&B Contract, handover of the D&B Sample School shall not take place. As a result, the LEP may be liable to the Authority in such circumstances for either Liquidated damages or the cost of providing alternative accommodation. The assumption is that it would look to the ICT Contractor to recover such costs.

As the LEP is responsible for integrating delivery of the construction and ICT, if there is a default under the ICT Contract it is not anticipated that relief should be available for the LEP.

	3.
	The involvement of ICT Contractor in design: e.g. to specify requirements for cabling, AC requirements, electrical points and build materials for D&B Contract.


	The LEP will need to coordinate its supply chain so that the ICT Contractor works alongside the design and build contractor (and possibly the FM Contractor) to specify the relevant ICT Infrastructure, for this to be built into the overall specification and programme.

The D&B Contract will include ICT infrastructure requirements within the Authority’s Requirements. 
The D&B Contractor and ICT subcontractor will need to liaise to ensure that the design and delivery of ICT infrastructure properly supports the needs of the ICT Contract. 

The D&B Contract and ICT Contract require a joint design forum to discuss design and implementation issues within the existing Review Procedure. 



	4. 
	The failure of D&B Contractor to provide infrastructure required to install ICT equipment. 

	Confirmation that the Works carried out under the D&B Contract are consistent with ICT infrastructure and capable of supporting the ICT Requirements is a completion requirement under the D&B Contract and, accordingly, the LEP will not be able to achieve completion under the D&B Contract and will not receive payment of the LEP Margin until the infrastructure has been installed. 
This will be an Interface Agreement issue. It is anticipated that the ICT subcontractor would be able to recover losses for such a failure by the D&B Contractor.

The ICT Contract will not be terminated if the LEP is delayed in delivering the ICT Services due to a default on the part of the D&B Contractor.

	5. 
	The D&B Contractor fails to take into account physical ICT requirements e.g. materials that prohibit wireless technology, walls cannot bear wall mounted screens. 

	Design solutions for the building infrastructure will need to be fully integrated with the specification for the ICT Assets and Services. This will need to be covered through joint planning and co-operation obligations in the ICT Interface Agreement between the ICT Subcontractor and the D&B Contractor. It is important that the Authority’s Requirements specify the need to design and build taking into account the ICT Requirements. 
A failure to deliver the ICT infrastructure will delay completion and is a LEP/Supply Chain risk and the consequences will be those as set out under point [4] above. 


	6. 
	Delay in performance of the D&B Contract prevents ICT equipment installation in the Facility [and thus reduces the operational term of the ICT Contract.
	It is the LEP’s responsibility to manage the timings of the work on-site. The ICT Contractor will be delayed in receiving any payments and may look to recover this from the D&B Contractor through the ICT Interface Agreement.

The ICT Contract operates to protect the ICT Contractor from termination in these circumstances. This is despite the fact it is the LEP responsible for the breach and is because, in practice, there may not be an issue with the ICT Services. 


	7. 
	Clarity around timetabling to ensure completion of works, ICT installation, decant from existing school, induction and opening of new school all co-ordinated.


	The objective for the Authority is to have the new D&B Sample School with fully functioning ICT available for it to deliver Educational Services from the planned school opening date . The LEP shall be responsible for ensuring that the construction programme allows sufficient time to achieve ICT installation, decant from the existing school(s) to the new school and induction into the new facilities in order to meet this objective.



	8. 
	The Authority proposes a Change to the ICT Requirements which requires a Variation to the D&B Contract. 

	The Authority is to meet costs of this Change and Variation under both the ICT Contract and the D&B Contract.

If any Change is proposed by the Authority under the ICT Contract and such Change requires a Variation under the D&B Contract then the LEP shall notify the Authority and this shall be considered an Authority Variation under the D&B contract


	9. 
	The Authority proposes a Variation to the D&B Contract which requires a Change to the ICT Contract. 

	Where an Authority Notice of Variation is issued pursuant to the D&B Contract which requires a Change to the ICT Contract, then the LEP notifies the Authority and this is treated as an Authority Notice of Change under the ICT Contract. The LEP then prepares an Estimate.
Third party costs should not include the costs of the LEP in relation to the change/variation under the ICT Contract/D&B Contract, as they will be picked up under the relevant agreement directly.

The Authority may not reject a change/variation required as a direct result of a change/variation under the other contract. This is to avoid a situation where the Authority may impose a change/variation under one agreement which prejudices the LEP under the other.

There is an obligation on the parties in respect of changes/variations impacting on other LEP projects (including the relevant D&B Contract or ICT Contract as appropriate) so that the LEP seeks to achieve the best value solution for the Authority in that wider context. 


	10. 
	The ICT Contractor proposes a Change to the ICT Contract which requires a Variation to the D&B Contract.


	The LEP is entitled to propose changes under the ICT Contract. However, the Authority may decline such proposals at its discretion - unless it is to implement a change taking place under the D&B Contract. 


	11. 
	The termination of the D&B Contract for LEP default.


	A Relief Event will apply under the ICT Contract so that it is not terminated whilst the LEP awaits completion of the relevant construction works by or on behalf of the Authority. 


	12. 
	The termination of the ICT Contract for LEP default.


	This shall impact performance of the D&B Contract in that the Completion Requirement relating to the ICT works may not be achievable. It should be possible for the LEP / its Building Contractor to complete the Works in every other respect and, if so, the LEP should have been paid for the Works carried out so that it would only be the LEP Margin and final Milestone Payment unpaid pending completion of the ICT works. This is appropriate, given the LEP is responsible for an integrated solution which delivers ICT and facilities together. However, as one of the Completion Requirements relates to the First Implementation Certificate being issued under the ICT Contract, where the ICT Contract has been terminated for LEP default, then the D&B contractor will be permitted to complete but the D&B Contract value will count towards the termination threshold under the SPA. 



3
FM for non PFI Schools and ICT Interface Issues
The interface issues where there is an FM Contract for non PFI Schools and ICT Contract shall depend very much upon the bespoke arrangements for FM proposed by the Authority. The principles to be applied will be the same as for relevant PFI and ICT interfaces. 
	
	FM - ICT Interface Issues and Consequences
	[BIDDERS SHOULD PROVIDE DETAILS BELOW OF HOW THESE ISSUES WILL BE ADDRESSED IN THEIR RESPONSE] 

	1.
	Delineation of responsibilities between ICT Contractor and FM Contractor in respect of FM Services delivery.


	

	2.
	ICT Assets causes an Area in the Facility to be Unavailable e.g. if defective equipment causes a fire in the Facility.


	

	3.
	Acts/omissions of FM Contractor cause defaults under the ICT Contract.


	

	4.
	Damage to building (fire, structural collapse) damages ICT Assets causing Unavailability under the ICT Contract.


	

	5.
	Unavailability of an Area means ICT Assets cannot be used.


	

	6.
	Third party damages/removes ICT Assets during school hours.


	

	7.
	Third party damages/removes ICT Assets out of school hours.


	

	8.
	Injury to third parties / damage to third parties’ property caused by defective ICT Assets.


	

	9.
	The Authority proposes a change to an ICT requirement which requires a change to the FM Contract.


	

	10.
	The Authority proposes a change to the FM Contract which requires a change to the ICT Contract.


	

	11.
	The ICT Contractor proposes a change to the ICT Contract which requires a change to the FM Contract.


	

	12.
	Termination of FM Contract for LEP Default (including corrupt gifts, refinancing termination).


	

	13. 
	Termination of ICT Contract for LEP Default (including corrupt gifts).
	

	14. 
	ICT Contract expires/terminates, FM Contract still exists.


	

	15. 
	Initial ICT Contractor replaced mid-term.


	

	16. 
	FM Contractor replaced mid-term.


	


4
D&B/FM INTERFACE ISSUES (NON –PFI)

We set out below a number of interface issues that may arise. Depending on the structure and funding methodology of the FM responsibilities, various solutions exist as to how the interface issues will be addressed and at which contractual level. For this reason, the D&B Contract (and ICT Contract) does not include a pro forma Interface Agreement. The Authority expects the issues below, as a minimum, to be dealt within any Interface Agreement between the D&B contractor and FM Contractor. 
	
	D&B - FM (Non-PFI) Interface Issues and Consequences
	INDICATIVE RISK MANAGEMENT SOLUTIONS

	1.
	Undertakings re performance of obligations
	An undertaking by the D&B Contractor to the FM Contractor, and from the FM Contractor to the D&B Contractor, to perform their obligations under the D&B/FM contract.

	2.
	Design Development
	To the extent the D&B Contractor proposes any material change to the Reviewable Design Data then this should be notified to the FM Contractor, who can then raise an objection on specified grounds (e.g. it would increase the cost and risk borne by the FM Contractor, increase lifecycle and maintenance costs, result in a breach of the FM Contractor’s obligations under the FM Agreement, cause the FM Contractor to be in breach of guidance or law in relation to health & safety). If the parties cannot agree the contents of the relevant change then the matter can be referred to the Disputes Resolution mechanism under the Interface Agreement.

	3.
	Design Proposals – Co-operation
	Obligation to liaise, prepare and finalise detailed design proposals.

	4.
	Work Programme – Co-operation
	Obligation to liaise and co-operate in connection with the preparation for the programme of works.

	5.
	Site and Ground Risks
	These will be the D&B Contractor’s responsibility but once the Works are complete, the responsibility will pass to the FM Contractor. 

	6.
	Access to the Works
	The FM Contractor can attend monthly construction progress meetings; receive copies of minutes of those monthly meetings; have access to the Works (or defined areas) at all reasonable times to observe the Works and or any commissioning; to observe all testing and commissioning in respect of the Works. The FM Contractor will be obliged to comply with the health and safety and security requirements of the D&B Contractor when on site. The FM Contractor is to indemnify the D&B Contractor against all damage caused when access has been given. Acts or omissions of the FM Contractor are not the responsibility of the Authority as they will be a LEP/Contractor Related Party. Insurance issues will need to be considered. FM Contractor permitted to pursue the insurance claim in the name of the Building Contractor where FM Contractor has given an indemnity. The D&B Contractor shall be liable to the FM Contractor for failure to grant access to the Site.

	7.
	Finishes
	The FM Contractor shall have input into the finishes to be used by the D&B Contractor (as this will have an impact on maintenance obligations). The list of finishes, the subject of such procedure is to be agreed in advance and should be included in the specifications for the relevant contracts.

	8.
	Early Access Protocol
	This should be appended to the Interface Agreement and should permit the FM Contractor access to specified areas of the site. It should set out the FM Contractor’s preparatory works which need to be undertaken prior to completion of the construction works. A detailed protocol for access to the specified areas should be agreed and attached to the Interface Agreement.

	9.
	Decant Protocol
	The responsibility for decanting equipment is likely to be shared between the Authority and the LEP or its contractors, but will not take place until commissioning has been completed. An indicative protocol is appended to the D&B Contract.

	10.
	Commissioning
	Prior to the Date for Completion (as defined under the D&B Contract), the D&B Contractor should be obliged to assist the FM Contractor in familiarising itself with the Works and must also demonstrate to the FM Contractor’s staff the operation of installed plant and equipment and to secure provision of, or make available, training to the FM Contractor’s staff. The D&B Contractor should provide copies of records, drawings, designs and operating manuals prepared by and on behalf of the D&B Contractor. The D&B Contractor and FM Contractor are to co-operate with each other in carrying out their respective commissioning activities. In addition, the FM Contractor may make representations to any independent certifier as to the completeness of the works as part of the acceptance procedure.

	11.
	Acknowledgment of Completion Certificate
	The FM Contractor is to acknowledge that the Completion Certificate is final and binding with respect to commencing provision of the FM services.

	12.
	Training 

	The D&B Contractor is to provide training to the FM Contractor. D&B Contractor to provide advanced notice of that training. The cost of training provision to be met by the D&B Contractor. The FM Contractor should be responsible for all costs incurred in connection with attendance by its staff at that training.

	13.
	Design Life
	The D&B Contractor is to warrant to the FM Contractor that the principal elements of components (specified in the Interface Agreement) will have a design life of not less than the period set out in the Authority Requirements.

	14.
	Delay in completion of the Works 
	[Under PFI, regardless of any delay in the Works programme, the Service Period is reduced. Under conventional funding proposals, the requirement to similarly reduce the Service Period may depend on the nature and extent of FM services to be provided to the Authority (especially when the FM Contractor is responsible for the delay) in having to meet the FM Contractor’s costs. This approach may incentivise the LEP to manage its supply chain (i.e. D&B Contractor and FM Contractor), although this is likely to depend on how the FM services are procured. Alternatively if the FM Services Period was fixed, commencing on completion of the Works, then the liability of the D&B Contractor is likely to be more limited to inflation costs, some overheads (such as staff costs) but not loss of profit.]

	15.
	Rectification of Snagging Matters
	The FM Contractor is to grant the D&B Contractor access to the Site to rectify snagging matters or other defects in the Works. The D&B Contractor must comply with the FM Contractor’s health & safety and security requirements when entering the site. To the extent that the D&B Contractor causes the FM Contractor to suffer loss (including deductions and cost of rectification) then the D&B Contractor is to indemnify the FM Contractor. The D&B Contractor is obliged to liaise with the FM Contractor in relation to timing of rectification or remedial works to minimise disruption and interference in the provision of FM services.

	16.
	Rectification of D&B Defects by the FM Contractor
	The FM Contractor will be permitted to rectify specified defects of the D&B Contractor - particularly when the D&B Contractor fails to do so. A mechanism to permit the FM Contractor to recover sums from the D&B Contractor is required which should also deal with the allocation of risk.

	17. 
	Temporary Rectification
	The FM Contractor should have a right to effect a temporary rectification of a defect attributable to the D&B Contractor [at the D&B Contractor’s cost]. This is without prejudice to the FM Contractor’s right to recover under the Interface Agreement. The rectification of Snagging Matters should be excluded from this right. 

	18. 
	FM Contractor Beneficiary of Third Party Guarantees
	The D&B Contractor is obliged to use its reasonable endeavours to ensure that the FM Contractor is named as an additional beneficiary under any guarantee or warranty obtained by the D&B Contractor from suppliers and subcontractors of materials and services for the Works.

	19. 
	Co-operation
	Each contractor is deemed to be fully aware of all terms and conditions of the other subcontracts. An obligation should be imposed on each subcontractor to co-operate with the other and to provide information and assistance to the other in a timely manner.

	20. 
	Cross Liability
	Where the FM Contractor suffers deductions or becomes liable to pay sums to the Authority under the FM Agreement due to D&B Contractor Default then; it must notify the D&B Contractor, the D&B Contractor must indemnify the FM Contractor for any such loss; and any dispute may be referred to the dispute resolution procedure under the Interface Agreement. To the extent that any such loss is covered by insurance and this is received by the FM Contractor then these sums are to be reimbursed to the D&B Contractor. Reciprocal obligation to apply to the FM Contractor where the D&B Contractor suffers any losses or becomes liable to pay sums to the LEP where the Works are not completed. The FM Contractor is also to pay liquidated damages to the D&B Contractor (capped). The LEP may have to pick up any gaps between what the FM/D&B Contractor can pay to the other. 

The obligations between the parties are to cease 12 years from the Completion Date (as defined in the D&B Contract). The total liability of each subcontractor (when aggregated with all other liabilities of that subcontractor under or in connection with the D&B Contract/FM Agreement as appropriate) may be capped.

	21. 
	Guarantees 

	Guarantees of the performance of the subcontractor’s obligations should be provided to the other subcontractors as set out in the Interface Agreement. 

	22. 
	Communication
	To the extent that either the D&B Contractor or the FM Contractor becomes aware that an event has arisen which could give rise to losses under any contract then an obligation is often imposed to inform the other party.

	23. 
	Termination of D&B Contract and Subcontracts
	Where the D&B Contractor is in default under the D&B Sub-Contract such that it causes termination of the [D&B subcontract/ Project Agreement] then it may be obliged to pay the FM Sub-Contractor a specified level of profit. There may be a reciprocal obligation on the FM Contractor if it causes termination of the D&B Contract prior to the Service Commencement Date (however unlikely). Obligations on the parties are to cease on the expiry of 12 years from the date of the relevant approvals certificate. 

	24. 
	Assignment
	Assignment permitted provided that the assignee executes a Deed of Adherence. 

	25. 
	Disputes Resolution Mechanism
	Detailed DRP mechanism to be included in any Interface Agreement.


5
D&B/FM Interface Issues - PFI project agreement
Similar issues will arise in the context of PFI as set out under section 4 above. 
6
D&B/FM INTERFACE ISSUES WITH STRATEGIC PARTNERING AGREEMENT (SPA) - VARIATIONS

There are a number of scenarios where variations to either the D&B or the FM Contract will give rise to interface issues between both the D&B/FM contracts themselves, and the SPA.

	
	D&B / FM Interface with SPA

Issues and Consequences
	BFS STANDARD CONTRACTUAL POSITION AND INDICATIVE RISK MANAGEMENT SOLUTIONS 

	1.
	Authority Scope Variation to FM Contract (variation in number of schools falling within FM Contract)

This could occur when a school is constructed under the D&B Contract and then incorporated into the area wide FM Contract.
	The approval under the SPA in relation to the D&B Contract and the incorporation of the construction contract into the FM Contract should be considered as a single Project. Approval for the D&B Contract cannot be given without approval of the FM Contract. Together, this would be considered as a "New Project" for the purposes of the SPA.

	2.
	Authority Works Variation (variation during the carrying out of the works under the D&B Contract)

The D&B Contract will contain a variation procedure to allow the Authority to propose and implement variations. 


	Where variations are suggested prior to the execution of each contract then the SPA approvals process allows co-ordination by the LEP of the D&B and FM solutions. 
Changes to the D&B Contract and any consequential changes to the FM Contract would be agreed between the parties through the same approval process.

	3.
	Authority Capital Variation (variation to the works following incorporation of a completed school to the FM Contract)
	Position as above.



	4.
	Authority Service Variation (variation in the FM Services)


	After the expiry of the SPA the Authority may procure a separate FM provider to undertake the variation which would give rise to interface issues with the incumbent FM Contractor. Any interface issues to be addressed.

	5.
	Additional Authority FM Variation 

This scenario could arise where works carried out by a third party are brought under the umbrella of an FM Contract.
	This is likely to be project specific but consideration maybe required as to how this would be included under the SPA. This could be treated as a "New Project" for the purposes of the SPA review process. 


7
SPA PROJECT DEVELOPMENT RISKS

This section 7 provides a summary of the project development risks to be assumed by the private sector insofar as there may be an interface between different contractors. It is not anticipated that the LEP, rather than the PSP supply chain, should assume all of the risk of developing future schemes.

It should be clear, through the core contractual documents and interface arrangements, as to how project development risk is to be apportioned between the various members of the PSP consortium and the LEP.

	
	SPA Project Development Risks


	CONSEQUENCES AND INDICATIVE RISK MANAGEMENT SOLUTIONS

	1.
	The risk that the LEP loses its exclusivity as a result of poor performance of existing schemes
	No new projects, so lost opportunity.

	2.
	The risk that ICT Supply Chain member and Building Supply Chain member do not provide an integrated solution at the Stage 1/Stage 2 approval stage, leading to the LEP losing the new project without compensation

 
	The LEP may well seek to impose damages or penalties on the defaulting Supply Chain member if they do not deliver their obligations during the SPA approvals process, but ultimately the risk of integrating the supply chain remains with the LEP. It could face abortive costs if its solution is not integrated, and is rejected by the Authority on those grounds.

Supply chain members may themselves seek some sort of loss of revenue indemnification from each other if one loses future business because of the other. 


8
SUPPLY CHAIN MANAGEMENT ISSUES

This section 8 identifies a number of supply chain issues to be managed by the LEP
	
	SUPPLY CHAIN MANAGEMENT RISKS
	INDICATIVE RISK MANAGEMENT SOLUTIONS

	1.
	The risk that a Supply Chain member defaults on their obligations, leaving the LEP to find a replacement supply chain provider within the same price/quality, and/or be exposed to penalties under its contract with the Authority
	If a new supply chain member demands a higher price, the LEP is faced with the risk of meeting the shortfall.

The LEP could pursue the defaulting supply chain member for damages.

	2.
	The risk that a supply chain member of the LEP causes damage or delay to a LEP Project in which it is a sub-contractor
	The LEP will seek to pass these to the defaulting Supply Chain member. The LEP to address credit risk that the Supply Chain member may not honour its obligations or guarantees.

	3.
	The risk that a Supply Chain member of the LEP causes damage or delay to a LEP project in which it is not involved
	All the LEP’s Supply Chain (including PFI SPVs) will look for an indemnity from the LEP (or directly from each other), if damage or delay is caused by one of the contracts being delivered by another. 





�








� 	The Authority to consider if introduction to this section is required along similar lines to Section 1.
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