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PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this Procurement Agreement (VA Schools).
Dated                                                    200[  ]
(1)   [NAME OF LOCAL AUTHORITY]
(2)   THE GOVERNING BODY OF [NAME] SCHOOL
(3)   [NAME OF TRUSTEES]
 - and -
(4)   [NAME OF DIOCESAN AUTHORITY]

PROCUREMENT AGREEMENT

(VA Schools)

INTRODUCTION TO THIS DOCUMENT

The Government has made a commitment that all Voluntary Aided Schools should have an equal opportunity to benefit from the BSF investment programme as community schools.  Given the distinct legal and regulatory framework within which such schools operate it has been necessary for PfS to develop mechanisms supported by standard guidance documentation to achieve this objective in a manner that does not undermine the autonomy enjoyed by the VA Sector.

This Agreement is aimed at facilitating the procurement of new or refurbished/modernised school facilities for use by a Voluntary Aided School Governing Body within the framework contract arrangements established by a local authority with a Local Education Partnership through a Strategic Partnering Agreement.  This Agreement is suitable provided that the Governing Body and the Trustees were identified as procuring party in the BSF programme OJEU Notice.  Although this Agreement is not intended to be entered into until after the Strategic Partnering Agreement has been signed, Authorities are encouraged to commence discussion with the School and the Trustees early in the procurement process with the view to helping the School understand what will be required of them under this Agreement.  The Governing Body, the Trustees and/or the Diocesan Authority will have been involved in the initial exercise of determining the Authority’s estates strategy within the Strategic Business Case/Strategy for Change and perhaps by local agreement in selecting the private sector partner for the Local Education Partnership and effectively also the selection of the first supply chain.  Given the role both the Trustees and possibly also the local diocese, (where not also the Trustees), may have played in past procurement exercises, local authorities are advised to involve representatives at an early stage to ensure best practice is adopted.
The parties to this Agreement will be the Authority, the Governing Body, the Trustees and (where relevant) the appropriate Diocesan Authority.  For Church of England schools, the consent of the Diocesan Authority is required for any works for which the Governing Body is responsible pursuant to the Diocesan Boards of Education Measure 1991.  There is no statutory equivalent for Roman Catholic schools but common practice is to consult and seek approval of the Diocesan Authority.  For this reason the diocese acting as the appropriate diocesan authority has been made a party to this Agreement.
This Agreement provides for the Authority to act on behalf of the Governing Body and to the extent necessary the Trustees in the overall progression of a procurement exercise whilst entitling the Governing Body and the Trustees in conjunction with the relevant Diocesan Authority to retain appropriate control of the decision making in relation to the procurement.  Some provisions have been left in square brackets to give the Trustees and the Diocesan Authority discretion as to whether they require involvement in certain matters.  This should be decided locally in consultation with the Trustees and the Diocesan Authority.  Whilst no direct mention is being made of any Trust Deed, the Trustees will be bound to observe any requirements or limitations set out therein and indeed by virtue of the Charities Act 1993.  The Trustees are advised to seek legal advice to the extent necessary.
This Agreement should be entered into prior to the Authority issuing a request to the Local Education Partnership for a New Project Proposal (as referred to in Schedule 3 to the Strategic Partnering Agreement.  The Agreement assumes that the Local Authority Requirements (as defined in Schedule 3 to the Strategic Partnering Agreement) have been agreed between the Authority, the Governing Body, the Trustees and, where relevant, the Diocesan Authority.  Upon this Agreement coming into effect the Authority will then be authorised to work with the Local Education Partnership in accordance with the New Project Schedule (Schedule 3 of the Strategic Partnering Agreement) to take forward the Governing Body’s requirements for a New School (defined in this Agreement as a "New School Proposal").

Schedule 1 to this Agreement provides procedural arrangements for the progressing of a New School Proposal on a basis that is consistent with the procedure provided for at Schedule 3 to the Strategic Partnering Agreement.

The Governing Body and the Trustees (and to the extent appropriate, the Diocesan Authority) will give consents approvals and authorisations to the Authority at all relevant stages to enable the New School Proposal to be advanced by the Authority with the LEP.  The New School Proposal can (where appropriate) form part of a group of schools progressed under the same New Project.

The Governing Body and the Trustees in conjunction with the Diocesan Authority have discretion as to whether or not to ultimately proceed with the New School Proposal.  Indemnities within this  Agreement extend to an indemnity in favour of the Authority regarding costs that prove to become payable following an unwarranted withdrawal by the Governing Body, the Trustees or the Diocesan Authority from the New Project procurement process under the Strategic Partnering Agreement.  Whilst the event of this occurring is unlikely it must be provided for and costs would only be incurred if the withdrawal was made notwithstanding the fact that the New Project was within the target affordability and met all pre agreed approvals criteria.  The exclusivity provisions granted to the Local Education Partnership under clause 7 of the Strategic Partnering Agreement  will continue to apply to the VA School unless the provisions of clause 7.2 (c) of the Strategic Partnering Agreement apply.
For these reasons it is reasonable for the Authority to seek a compensatory payment in the unlikely event that the actions of the Governing Body, the Trustees or the Diocese cause them to incur a liability.  Liability will only extend to actions by that party.  The Authority may on taking legal and financial advice, come to the conclusion that the indemnity proposed in this Agreement could be qualified to a greater or lesser extent.  A limitation on the financial liability involved would be one means of doing this.  However the Authority will need to be satisfied that this is consistent with its obligations to the LEP under the SPA.

This Agreement will normally end at the point in time at which either:-

· a PFI Project Agreement is entered into; or

· a Design and Build Contract is entered into. 

This Agreement may also terminate in certain other events which are specified in the termination clause.  This includes material breach of this Agreement by any party, persistent breach, failure to pay any sum of money that is due and payable to the other party after a prescribed period of time and in addition the Authority may terminate upon the closure of the school.

Provision is also made for the relevant Voluntary Aided School to be a party to ICT arrangements but these will be reflected in a separate agreement in the form of a Governing Body Agreement to be entered into by the Authority and the Governing Body (and the Trustees in order to deal with the need to grant a licence for access to the Authority to provide the ICT Services).

As noted above, this Agreement has been prepared on the basis of the Governing Body and the Trustees being a named party to the OJEU Notice.  Where this is not the case legal advice should be taken regarding the way in which this Agreement is adopted.

Consultation

Partnerships for Schools have consulted with a number of stakeholders prior to release of these final form VA related documents. Comments have been received from;

· the National Society for the Church of England, the Catholic Education Service and regional diocese representatives through their joint instruction of Winckworth Sherwood solicitors;

· the VA Capital Strategy Consultative Group;

· legal advisers to both (i) Local Authorities; and (ii) Governing Bodies, Trustees and Diocesan Authorities.

Whilst the parties to the VA documents should note that these final draft agreements reflect what Partnerships for Schools (PfS) and Winckworth Sherwood solicitors (on behalf of the National Society for the Church of England and the Catholic Education Service) believe is a fair allocation of risk between the parties.  Given that these documents are not part of the PfS mandatory pack of Standard Form documents, the content of this agreement and other VA related documents can be agreed locally.
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THIS AGREEMENT is made the 
 day of 
200[  ]
BETWEEN:
(1) [NAME OF LOCAL AUTHORITY] of  [ADDRESS OF LOCAL AUTHORITY] (the “Authority”); and

(2) THE GOVERNING BODY of [NAME] School of [ADDRESS OF SCHOOL] (the “Governing Body”); and

(3) [NAME OF TRUSTEES] of [ADDRESS OF TRUSTEES] (the “Trustees”); and

(4) [[NAME OF DIOCESAN AUTHORITY] of [ADDRESS OF DIOCESAN AUTHORITY] (the “Diocesan Authority).]

BACKGROUND

(A) The Governing Body is the duly constituted Governing Body of [school name and address'] (“the School”) which has Voluntary Aided status.

(B) The Trustees [are constituted for purposes that include securing the provision of education services having an ethos within their diocese having an ethos and with other characteristics which are recognised in a trust deed and also] hold the existing school site for the purposes of the School for use by the Governing Body as a [Catholic/Church of England] school.

(C) [The Diocesan Authority is the appropriate diocesan authority in relation to the School for the purposes of the Education Acts (defined by reference to section 578 of the Education Act 1996)].

(D) On [                 ] the Authority procured the publication of a contract notice in the Official Journal of the European Union under reference [       ] the purpose of which was to procure in conjunction with Partnerships for Schools Ltd and certain other bodies including the Governing Body and the Trustees a strategic partner to establish a Local Education Partnership joint venture company under the UK Government’s Building Schools for the Future programme.

(E) The School is in an area in respect of which the Authority is the children’s services authority.

(F) On [             ] the Authority entered into [The Authority proposes to enter into] a Strategic Partnering Agreement with the LEP the terms and conditions of which [will] enable the Authority to procure certain services from the LEP as provided for within that agreement.

(G) The Governing Body [and the Trustees] having been named parties in the OJEU referred to in paragraph (D) above, have decided to procure new and/or refurbished accommodation for the School and associated services and/or ICT Facilities and ICT Services upon the terms of this Agreement.  The Strategic Partnering Agreement enables [will enable] the Authority to require the LEP to develop proposals for the design and provision of the new accommodation required for the School and/or ICT Facilities and ICT Services as a New Project.

(H) The Authority is accordingly willing to procure as a New Project in accordance with the terms of the Strategic Partnering Agreement the reprovision on the existing school site [or at another location] accommodation and other services for occupation by the School and/or ICT Facilities and ICT Services for the School.

(I) [The Governing Body, the Trustees [and the Diocesan Authority] have each given approval to the Approval Criteria under which the New Project is to be progressed by the LEP.]

(J) The parties in exercise of all relevant powers available to each of them have agreed to enter into this Agreement.

NOW IT IS HEREBY AGREED as follows:

PART A:
PRELIMINARY

1. DEFINITIONS AND INTERPRETATION

1.1 In this Agreement the following terms shall unless otherwise expressly stated have the definitions set against the relevant term:-

“Approved Project” has the meaning given to it in paragraph 4.5 (b) (i) of Schedule 3 to the Strategic Partnering Agreement;

“Approval Criteria” has the meaning given to it in paragraph 4.4 of Schedule 3 to the Strategic Partnering Agreement;

“Approved Purposes” has the meaning given to it in Clause 17.1 (a) of the Strategic Partnering Agreement;

“Authority Related Party” any agent, officer or employee of the Authority acting in the course of his appointment, office or employment (as appropriate) and a contractor or subcontractor of any tier of the Authority or the LEP or a LEP Related Party; or

“Authority’s Representative" the representative appointed by the Authority pursuant to Clause 5.1 of this Agreement;

“Business Day” any day other than a Saturday, Sunday or a Bank Holiday in England;

"D&B Contract" an agreement in substantially the form of the PfS Standard Form Design and Build Contract (Lump Sum Option) or the Design and Build Contract (Target Price Option) which may be entered into by the Authority with the LEP for the purpose of any proposed refurbishment or other redevelopment of (inter alia) the School under the Building Schools for the Future Programme;

“Development Agreement” an agreement substantially in the form of the PfS template Development Agreement to be entered into by the parties pursuant to paragraph 15 of Schedule 1 to this Agreement;

“Development Services” the provision of services by the LEP in accordance with the arrangements provided for at Schedule 3 of the Strategic Partnering Agreement to develop a proposal to re-provide the School as a private finance initiative project or as a design and build contract and/or to provide ICT Facilities and ICT Services at the School;

"Diocesan Authority Representative" the representative appointed by the Diocesan Authority pursuant to Clause 5.3 of this Agreement;

“Direct Losses” all damage, losses, liabilities, claims, actions, costs, expenses (including the cost of legal or professional services, legal costs being on an agent/client; client paying basis), proceedings demands and charges arising under statute, contract or common law but to avoid doubt  excluding Indirect Losses;

"Expiry Date" the earlier of:

the date of the termination of this Agreement pursuant to the provisions of clause 8 (termination); or
the date on which the parties enter into a [Development Agreement/Governing Body Agreement]; or

the date on which the Strategic Partnering Agreement expires;

“Environmental Information Regulations” the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such regulations;

“FOIA” the Freedom of Information Act 2000 and any subordinate legislation (as in section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such act;

“Force Majeure” the occurrence after the date of this Agreement of:

(a)
war, civil war, armed conflict or terrorism or;

(b)
nuclear, chemical or biological contamination unless in any case the party claiming the benefit of the relief (or an Authority Related Party or School Related Party as the case may be) is the source or the cause of the contamination; or

(c)
pressure waves caused by devices travelling at supersonic speeds;

which directly causes any party to be unable to comply with all or a material part of its obligations under this Agreement;

“Governing Body Agreement” in the event that the New School Proposal is a PFI Project an agreement substantially in the form of the PfS draft Governing Body Agreement Voluntary Aided Schools Version (PFI Project Agreement and ICT Services Contract) or if the New School Proposal is a conventionally capital funded project and includes ICT then an agreement substantially in the form of the PfS draft Governing Body Agreement Voluntary Aided Schools Version (ICT Services Contract);

“Governing Body Representative” the representative appointed by the Governing Body pursuant to Clause 5.2 of this Agreement;

“ICT Facilities” has the meaning given to it in Schedule 1 to the Strategic Partnering Agreement;

“ICT Services” has the meaning given to it in Schedule 1 to the Strategic Partnering Agreement;

“Incurred Project Management Fee” has the meaning given to it in Clause 9.1(c) of the Strategic Partnering Agreement;

“Indirect Losses” loss of profits, loss of use, loss of production, loss of business or loss of business opportunity or any consequential loss or indirect loss of any nature;

“ICT Services Contract” the agreement entered into on [        ] [to be entered into] between the Authority and the LEP making provision for the supply of ICT Facilities and ICT Services at various sites including that of the School;


“Local Authority Requirements” has the meaning given to it in [paragraph 2.5] of Schedule 3 to the Strategic Partnering Agreement;
"New School Proposal" a proposal developed as (or as part of) a New Project Proposal in accordance with Schedule 3 of the Strategic Partnering Agreement by the LEP for the development of new or reprovision of existing school facilities for occupation by the Governing Body for use as a Voluntary Aided School and/or the provision of ICT Facilities and ICT Services;

“the LEP” [                             ] Limited;

“New Project” has the meaning given to it in Schedule 1 to the Strategic Partnering Agreement;

“New Project Proposal” has the meaning given to it in Schedule 1 to the Strategic Partnering Agreement;

“New Project Final Approval Submission” has the meaning given to it in paragraph 4.1 of Schedule 3 to the Strategic Partnering Agreement;

“Partnering Services” has the meaning given to it in Schedule 1 to the Strategic Partnering Agreement;

“Personal Data” has the meaning given to it in Section 1(1) of the Data Protection Act 1998;

“Project Documents” has the meaning given to it in Schedule 1 to the Strategic Partnering Agreement;

“PfS” Partnerships for Schools Limited (registered in England no. 04650964) whose registered office is at fifth floor, 8-10 Great George Street, London, SW1P 3AE;

“Project Data” has the meaning given to it in Schedule 1 to the Strategic Partnering Agreement;

“Request For Information” has the meaning set out in the FOIA or the Environmental Information Regulations as the case may be;


“School Related Party” an officer, agent, employee of any of the Governing Body, the Trustees or the Diocesan Authority acting in the course of his office, appointment or employment or a contractor or subcontractor of any tier of any of the Governing Body, the Trustees or the Diocesan Authority or any person visiting the School at the invitation (express or implied) of any of the Governing Body, the Trustees or the Diocesan Authority;

“School Representative” [the Diocesan Authority Representative] [the Trustee Representative] [the Governing Body Representative] [Delete as appropriate once the identity of the representative is agreed]

“Stage 1 Approval” has the meaning given to it in paragraph 3.5 of Schedule 3 to the Strategic Partnering Agreement;

“Stage 2 Approval” has the meaning given to it in paragraph 4.5 (b) (i) of Schedule 3 to the Strategic Partnering Agreement;

"Project Agreement" the PfS standard form agreement of this name relating to the provision of schools within the Authority's area of responsibility made as a Private Finance Initiative arrangement under the Building Schools for the Future Programme;

“Strategic Partnering Agreement” the Strategic Partnering Agreement dated [     ] [to be entered into] between the Authority and the LEP;

“Trustees Representative” the representative appointed by the Trustees pursuant to Clause 5.4 of this Agreement;
1.2 Interpretation


In this Agreement unless the context otherwise requires:

1.2.1 headings and sub-headings are for ease of reference only and shall not be taken into account in the interpretation or construction of this Agreement;

1.2.2 all references to clauses and schedules are references to the clauses of and the schedules to this Agreement;

1.2.3 the schedules form part of this Agreement;

1.2.4 all references to any agreement, document or other instrument include (subject to all relevant approvals) a reference to that agreement, document or other instrument as amended, supplemented, substituted, novated or assigned from time to time;

1.2.5 all references to any statute or  statutory provision shall include references to any statute or statutory provision which amends, extends, consolidates or replaces the same or which has been amended, extended, consolidated or replaced by the same and shall include any orders, regulations, codes of practice, instruments or other sub-ordinate legislation made under the relevant statute or statutory provision;

1.2.6 words importing the singular include the plural and vice versa;

1.2.7 words importing a gender include all genders;

1.2.8 “person” includes an individual, partnership, forum, trust, body corporate, government, governmental body, authority, agency or unincorporated body of persons or association;

1.2.9 the words “include” and “including” are to be construed without limitation;

1.2.10 references to sub-contractors shall be to sub-contractors of any tier; 

1.2.11 a requirement not to unreasonably withhold consent includes a requirement not to unreasonably delay the giving or withholding of that consent;

1.2.12 reference to ‘parties’ means the parties to this Agreement; and 

1.2.13 reference to a ‘party’ means one of the parties to this Agreement.
2. COMMENCEMENT DURATION AND CONDITIONS PRECEDENT
2.1 This Agreement shall come into force [on the date of the Strategic Partnering Agreement] [on the date of this Agreement], and shall continue in force until the Expiry Date.

2.2 The termination of this Agreement howsoever arising is without prejudice to the rights, duties and liabilities of any party accrued prior to termination.  The clauses of this Agreement which expressly or by implication have effect after termination will continue to be enforceable notwithstanding termination.

3. AGREEMENT

The Authority agrees to perform its obligations under this Agreement with a view to procuring for the Governing Body the provision of [new] and/or [refurbished] accommodation [facilities management services] and ICT Facilities and ICT Services (together in each case with equipment and other associated facilities and services) at [                      ] or elsewhere.  The Governing Body, the Trustees [and the Diocesan Authority] acknowledge that the Authority may enter into arrangements with the LEP or a company nominated by the LEP for the purpose of fulfilling its obligations under this Agreement.
4. ACKNOWLEDGEMENT AND UNDERTAKINGS
4.1 The Governing Body, the Trustees [and the Diocesan Authority] acknowledge that in order to procure a New Project under the Strategic Partnering Agreement the Authority will follow procedures and take certain actions required under the terms of the Strategic Partnering Agreement which shall include the issue of a request for a New Project Proposal (which shall include the New School Proposal) pursuant to paragraph 2.5 of Schedule 3 to the Strategic Partnering Agreement.  The Authority will incur in certain circumstances costs and other liabilities in connection with the work undertaken by the LEP.
4.2 The Governing Body also acknowledges that it has agreed to accept certain ICT Facilities and ICT Services as provided for under the ICT Services Contract.

4.3 [The Governing Body, the Trustees and the Authority have on or before the date of this Agreement, entered into a Governing Body Agreement which sets out the roles and responsibilities rights and liabilities of the Governing Body, the Trustees and the Authority in respect of the ICT Services Contract.]
5. REPRESENTATIVES

5.1 The Authority shall from time to time appoint a named representative to exercise the functions and powers of the Authority in relation to the performance of this Agreement notifying the School Representative promptly of the identity of the relevant person.  The Authority shall be entitled from time to time to amend the identity of its appointed representative by notice in writing to the School Representative.  The first Authority Representative shall be [                         ].

5.2 The Governing Body shall from time to time appoint a named representative to exercise the functions and powers of the Governing Body in relation to the performance of this Agreement notifying the Authority, the Trustees [and the Diocesan Authority] promptly of the identity of the relevant person.  The Governing Body shall be entitled from time to time to amend the identity of its appointed representative by notice in writing to the Authority.  The first Governing Body Representative shall be [                       ].

5.3 The Diocesan Authority shall from time to time appoint a named representative to exercise the functions and powers of the Diocesan Authority in relation to the performance of this Agreement notifying the Authority, the Trustees and the Governing Body promptly of the identity of that person.  The Diocesan Authority shall be entitled from time to time to amend the identity of its appointed representative by notice in writing to the Authority.  The first Diocesan Authority Representative shall be [                             ].
5.4 The Trustees shall from time to time appoint a named representative to exercise the functions and powers of the Trustees in relation to the performance of this Agreement notifying the Authority, the Governing Body [and the Diocesan Authority] promptly of the identity of the relevant person.  The Trustees shall be entitled from time to time to amend the identity of its appointed representative by notice in writing to the Authority.  The first Trustees Representative shall be [                       ].
6. PROCUREMENT OBLIGATIONS

6.1 In consideration of the undertakings entered into by the Governing Body under the terms and conditions of this Agreement the Authority agrees that it shall on behalf of the Governing Body procure that the LEP shall progress the New School Proposal promptly in accordance with the terms and conditions of Schedule 3 (New Project Approval Procedure) to the Strategic Partnering Agreement.

6.2 The Authority undertakes to [each of] the Governing Body [, the Trustees and the Diocesan Authority] to:-

6.2.1 keep the School Representative generally advised of the progression of the New School Proposal;

6.2.2 promptly seek all necessary consents approvals or authorisations required for the purposes of Schedule 3 of the Strategic Partnering Agreement from the Governing Body, the Trustees and the Diocesan Authority;
6.2.3 ensure that the Authority Representative regularly meets with the School Representative and, where requested by the School Representative, with the Governing Body Representative the Trustee Representative [and the Diocesan Authority Representative] to discuss progression of the New School Proposal and any issues arising; and

6.2.4 without prejudice to the generality of the foregoing comply with the obligations of the Authority under the provisions of Schedule 1 to this Agreement with the intent that the New School Proposal secures Stage 1 Approval and Stage 2 Approval in accordance with the terms and conditions of the Strategic Partnering Agreement.

6.3 The Governing Body and the Trustees undertake to comply with their respective obligations under the provisions of Schedule 1 to this Agreement.

6.4 [The Diocesan Authority undertakes to comply with the obligations upon the Diocesan Authority under the provisions of Schedule 1 to this Agreement.]
7. INDEMNITY

7.1 The Authority shall indemnify and keep each of the Governing Body the Trustees [and the Diocesan Authority] indemnified at all times from and against all Direct Losses sustained by the Governing Body the Trustees [and the Diocesan Authority] in consequence of any negligent act or omission and/or breach of this Agreement by the Authority or any Authority Related Party which results in:-

7.1.1 any claim for, or in respect of, the death and/or personal injury of any employee of, or person engaged by, the Authority or any Authority Related Party notwithstanding any act or omission of the Governing Body, the Trustees or any School Related Party;

7.1.2 any claim for, or in respect of, the death and/or personal injury of any third party (other than a person referred to in Sub-Clause 7.1.1) arising out of, or in the course of, the performance of this Agreement by the Authority or any Authority Related Party, save to the extent caused (or contributed to) by a negligent act or omission by the Trustees, the Governing Body or any School Related Party or any breach of any express provisions of this Agreement by the Trustees, the Governing Body or any School Related Party;

7.1.3 any physical loss of or damage to the property or assets of the Governing Body the Trustees [or the Diocesan Authority] arising out of, or in the course of, the performance of this Agreement by the Authority or any Authority Related Party save to the extent that such loss or damage arises out of the breach of any express provision of this Agreement by the Governing Body the Trustees [or the Diocesan Authority] or any negligent act or omission of the Trustees the Governing Body or any School Related Party; and/or

7.1.4 any physical loss of or damage to property or assets of any third party (not referred to in Clause 7.1.3) arising out of, or in the course of, the performance of this Agreement by the Authority or Authority Related Party, save to the extent that such loss or damage arises out of the breach of any express provision of this Agreement by the Governing Body the Trustees or any School Related Party or any negligent act or omission of the Trustees, the Governing Body, or any School Related Party;

7.2 The Governing Body and the Trustees [and the Diocesan Authority] each severally agree to indemnify and keep the Authority indemnified at all times from and against all Direct Losses sustained by the Authority in consequence of any negligent act or omission and/or breach of this Agreement by the Trustees, the Governing Body [the Diocesan Authority] or any School Related Party which results in:-

7.2.1 any claim for, or in respect of, the death and/or personal injury of an employee of, or person engaged by the Governing Body or any School Related Party notwithstanding any act or omission of the Authority or any Authority Related Party;

7.2.2 any claim for, or in respect of, the death and/or personal injury of any third party (other than a person referred to in sub-clause 7.2.1) arising out of, or in the course of, the performance of this Agreement by the Trustees, the Governing Body or any School Related Party, save to the extent caused (or contributed to) by any negligent acts or omission by the Authority, or any Authority Related Party or breach of any express provision of this Agreement by the Authority or any Authority Related Party or any negligent act or omission of the Authority or any Authority Related Party;

7.2.3 any physical loss of or damage to the Authority's or any Authority Related Party’s assets arising out of, or in the course of, the performance of this Agreement by the Trustees, the Governing Body or any School Related Party save to the extent that such loss or damage arises out of the breach of any express provision of this Agreement by the Authority or any Authority Related Party or any negligent act or omission of the Authority or any Authority Related Party;
7.2.4 any physical loss of or damage to property or assets of any third party (not referred to in Clause 7.2.3) arising out of, or in the course of, the performance of this Agreement by the Trustees, the Governing Body or any School Related Party save to the extent that such loss or damage arises out of the breach of any express provision of this Agreement by the Authority or any Authority Related Party or any negligent act or omission of the Authority or any Authority Related Party.

7.3 The Governing Body undertakes to indemnify the Authority upon demand in respect of any liability that the Authority may have to meet any Incurred Project Management Fee by reason of:

7.3.1 the termination of the Agreement by the Authority in accordance with the entitlement of the Authority to so terminate pursuant to clauses 8.1.1 to 8.1.3 (inclusive) of this Agreement (the Authority in such circumstances being entitled without any requirement to provide notice to the Governing Body, the Trustees [and the Diocesan Authority] to withdraw the New School Proposal from the procedures provided for in Schedule 3 of the Strategic Partnering Agreement);

7.3.2 any decision communicated by formal notice in writing served on the Authority by the Trustees and the Governing Body [and/or the Diocesan Authority] not to proceed with the New School Proposal save in the circumstances provided for in paragraph 4.5(b) (ii) A, paragraph 4.5(b) (ii) B(1), paragraph 4.5(c) (ii) or paragraph 4.9 of Schedule 3 to the Strategic Partnering Agreement or a decision communicated by formal notice in writing served on the Authority by the Governing Body, the Trustees [or the Diocesan Authority] to withdraw any consent already given and required in accordance with the terms of this Agreement in order to pursue such New School Proposal.

8. TERMINATION
8.1 The Authority shall be entitled to terminate this Agreement with immediate effect by notice in writing served upon each of the Governing Body the Trustees [and the Diocesan Authority] in the event that:-

8.1.1 the Governing Body and/or the Trustees [and/or the Diocesan Authority] is in material breach of this Agreement Provided that if the breach is a breach capable of remedy the Authority shall not terminate this Agreement unless and until the terms of clause 8.3 have first been complied with;

8.1.2 the Governing Body and/or the Trustees [and/or the Diocesan Authority] are in persistent breach of any of the provisions of this Agreement and the Authority having first served notice upon each of the Governing Body the Trustees [and the Diocesan Authority] drawing attention to such persistent breach and giving a final warning making clear that if the breach continues to persist so that there are no less than two further instances of the breach within a period of three months, the Authority shall be entitled to terminate this Agreement and such right of termination shall be exercisable in the event that there are at least two further instances of the breach within the three month period following receipt by the Governing Body the Trustees [and the Diocesan Authority] of the notice and each such instance has been the subject of a further notice served under this clause 8.2.2;

8.1.3 the Governing Body and/or the Trustees [and/or the Diocesan Authority] fails to make payment of any sum for which it is liable or has agreed to be liable for under this Agreement and such amount:-

(a) is in excess of £5,000; and

(b) is overdue by more than 30 days following service of a notice.

8.1.4 the School has closed;
8.1.5
the Strategic Partnering Agreement has been terminated for any reason.

8.2 The Governing Body and the Trustees acting jointly shall be entitled to terminate this Agreement with immediate effect by joint notice in writing served upon the Authority if:-

8.2.1 the Authority is in material breach of this Agreement provided that, if the breach is a breach capable of remedy the Governing Body and the Trustees shall not terminate unless and until the terms of clause 8.3 have first been complied with;

8.2.2 the Authority being in persistent breach of any of the provisions of this Agreement and the Governing Body and the Trustees jointly having first served notice upon the Authority drawing attention to such persistent breach and giving a final warning making clear that if the breach continues to persist so that there are no less than two further instances of the breach within a period of three months, the Governing Body and the Trustees  shall be entitled by joint notice in writing to terminate this Agreement and such right of termination shall be exercisable in the event that there are at least two further instances of the breach within the three month period following receipt by the Authority of the notice and each such instance has been the subject of a further notice served under this Clause 8.2.2;

8.2.3 the Authority fails to make payment of any sum for which it is liable or has agreed to be liable for under this Agreement and such amount:-

(a) is in excess of £5,000; and

(b) is overdue by more than 30 days following service of a notice.

8.3 Where any material breach of this Agreement occurs which is capable of remedy the party in breach shall be entitled to a period of notice of not less than 14 days to remedy the breach or to propose a programme of rectification to rectify the breach whereupon following agreement to such programme or failing such agreement determined in accordance with clause 13 the party in breach shall have such further period of time as set out in the agreed or determined programme of rectification to rectify the breach.

9. PROVISION OF INFORMATION

Each party undertakes to each of the other parties to provide to each of the other parties upon reasonable request such information, documents or other materials in its possession the existence of which is material to the performance of this Agreement or the performance by the Authority of the Strategic Partnering Agreement subject to the provision of such information not causing the relevant party to be in breach of the Data Protection Act 1998 or any other legislation having effect on and controlling the dissemination of the relevant information.

10. MARKET TESTING AND BENCHMARKING

The Governing Body acknowledges and agrees that the Authority is entitled to exercise its rights pursuant to clauses 8.3 and 8.4 of the Strategic Partnering Agreement whereby the basis upon which the services to be provided pursuant to this Agreement and the Strategic Partnering Agreement may alter including the involvement at that time of one or more alternative parties to those that may be providing services to the LEP at the date of this Agreement.  The Authority undertakes to exercise its rights and perform its obligations in respect of the benchmarking and market testing obligations of the LEP under the Strategic Partnering Agreement with due care with the aim of securing value for money in relation to the New School Proposal.
11. CONSULTATION AND LIAISON

11.1 Each of the Authority, the Governing Body, the Trustees [and the Diocesan Authority] shall ensure that in the case of the Authority, the Authority's Representative in the case of the Governing Body, the Governing Body's Representative in the case of the Trustees, the Trustees Representative, [in the case of the Diocesan Authority, the Diocesan Authority’s Representative] shall consult and regularly liaise with each other in relation to the procurement of the New School Proposal and in particular each party shall:-

11.1.1 use all reasonable endeavours to avoid unnecessary disputes and claims against the other parties, not interfere with the rights of any other party and its servants, agents, representatives, contractors or subcontractors (of any tier) in performing its obligations under this Agreement nor in anyway hinder or prevent such other party or its servants, agents, representatives or subcontractors (of any tier) on its behalf from performing those obligations; and

11.1.2 assist each other party and their servants, agents, representatives contractors or subcontractors (of any tier) in performing that party’s obligations so far as is reasonably practicable.

11.2 Nothing in this clause 11 shall:-

11.2.1 interfere with the right of any party to arrange its affairs in whatever manner it considers fit in order to perform its obligations under this Agreement, in the manner in which it considers to be the most effective and efficient;

11.2.2 oblige any party to incur any additional cost or expense in excess of that required by its proper performance of its obligations under this Agreement;

11.2.3 relieve a party from any obligation under any indemnity contained in this Agreement or from any obligation to pay any debt due or payable under this Agreement; or 

11.2.4 fetter in any manner the discretion of the Authority the Trustees or the Governing Body [or the Diocesan Authority] in performing their respective statutory duties

12. MISCELLANEOUS 

12.1 Intellectual Property

The Authority acknowledges to the Governing Body [the Trustees and the Diocesan Authority] that it has the benefit of certain rights in respect of Project Data as specified in Clause 17.1 of the Strategic Partnering Agreement and that in accordance with Clause 17.1(b) of the Strategic Partnering Agreement the rights available to the Authority are in certain circumstances transferable and with power for the Authority to grant sub-licences for Approved Purposes.  The Authority undertakes to procure that it is in a position to transfer rights or grant sub-licences in irrevocable terms in accordance with the provisions of the Strategic Partnering Agreement and with no obligation on the Governing Body [the Trustees or the Diocesan Authority] to pay any royalty on such rights.  

12.2 Personal Data

12.2.1 No party shall disclose or allow access to any Personal Data provided by any other party during the course of execution of its obligations under this Agreement other than to a person employed or engaged by another party to this Agreement or by the Authority to the LEP or a person employed or engaged by the LEP.

12.2.2 Any disclosure of or access allowed to Personal Data shall be made in confidence and shall extend only so far as is necessary for the purpose of carrying out this Agreement and or the Strategic Partnering Agreement and shall not be disclosed in breach of any law.

12.2.3 It is noted that a written agreement is required to deal with the Authority’s and the Governing Body’s respective obligations under the Data Protection Act 1998 (for example the Authority agreeing to act on the Governing Body’s instructions and to follow the security obligations as placed on the Governing Body as the case might be under the Data Protection Act 1998) and the Authority undertakes to the Governing Body to enter into an appropriate agreement in this regard subject to the terms of such agreement being reasonable.

12.3 Force Majeure
12.3.1 No party shall be relieved from any liability under this Agreement to the extent that by reason of an event of Force Majeure it is not able to perform its obligations under this Agreement.

12.3.2 No party shall be entitled to any compensation or other payment by reason of the occurrence of an event of Force Majeure.

12.4 Agents and Local Authority Statutory Authority

Nothing in this Agreement shall be construed as a fetter or restriction on the exercise of the Authority's planning or highway function nor, without prejudice to the Governing Body’s the Trustees’ [and the Diocesan Authority’s] rights and remedies under this Agreement on the exercise of any other statutory function by or on behalf of the Authority.

12.5 Confidentiality

The parties shall comply with all their respective obligations, duties and liabilities in respect of confidentiality as set out in Schedule 2 of this Agreement.

12.6 Freedom of Information

The parties shall comply with all their respective obligations, duties and liabilities in respect of Freedom of Information as set out in Schedule 3 of this Agreement.

12.7 Compliance with anti-discrimination legislation

The Authority shall, throughout the term of this Agreement, ensure that the Partnering Services are provided in such a manner as to comply with the Sex Discrimination Act 1975, the Disability Discrimination Act 1995, the Human Rights Act 1998 and the Race Relations (Amendment) Act 2000 and shall also ensure that no breach of the terms of Schedule 19 (Race Equality Requirements) of the Strategic Partnering Agreement shall occur.

12.8 Amendments

This Agreement may not be varied except by an agreement in writing signed by duly authorised representatives of all the parties to this Agreement.

12.9 Waiver

Any relaxation, forbearance, indulgence or delay (together indulgence) of any party in exercising any right shall not be construed as a waiver of the right and shall not affect the ability of that party subsequently to exercise that right or to pursue any remedy, nor shall any indulgence constitute a waiver of any other right (whether against that party or any other person).

12.10 No agency

12.10.1 Nothing in this Agreement shall be construed as creating a partnership or as a contract of employment between any of the parties to the Agreement.

12.10.2 Save as expressly provided otherwise in this Agreement, no party shall be, or be deemed to be, an agent of any other party to this Agreement and no party shall hold itself out as having authority or power to bind any other party in any way.

12.11 Entire agreement

12.11.1 Except where expressly provided otherwise in this Agreement, this Agreement constitutes the entire agreement between the parties in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject matter of this Agreement.

12.11.2 Each of the parties acknowledge that it does not enter into this Agreement on the basis of and does not rely, and has not relied, upon any statement or representation (whether negligent or innocent) or warranty or other provision (in any case whether oral, written, express or implied) made or agreed to by any person (whether a party to this Agreement or not) except those expressly repeated or referred to in this Agreement and the only remedy or remedies available in respect of any misrepresentation or untrue statement made to it shall be any remedy available under this Agreement.

12.12 Severability

If any provision of this Agreement shall be declared invalid, unenforceable or illegal by the courts of any jurisdiction to which it is subject, such provision may be severed and such invalidity, unenforceability or illegality shall not prejudice or affect the validity, enforceability or legality of the remaining provisions of this Agreement.

12.13 Counterparts

This Agreement may be executed in one or more counterparts.  Any single counterpart or a set of counterparts executed, in either case, by all the parties shall constitute a full original of this Agreement for all purposes.

12.14 Costs and expenses

Except where agreed otherwise each party shall be responsible for paying its own costs and expenses incurred in connection with the negotiation, preparation and execution of this Agreement.

12.15 Mitigation

The parties shall at all times take all reasonable steps to minimise and mitigate any loss for which the relevant party is entitled to bring a claim against any other party pursuant to this Agreement and to take all reasonable steps to minimise and mitigate any effects or circumstances and/or events adversely affecting the performance of their obligations under this Agreement which would otherwise entitle that party to relief and/or to claim compensation hereunder.

12.16 Further assurance

Each party shall do all things and execute all further documents necessary to give full effect to this Agreement.

12.17 Governing law and jurisdiction

12.17.1 This Agreement shall be considered as a contract made in England and Wales and shall be subject to the laws of England and Wales.
12.17.2 Subject to the provisions of Clause 13 (Dispute Resolution), the parties agree that the courts of England and Wales shall have exclusive jurisdiction to hear and settle any action, suit, proceeding or dispute in connection with this Agreement and irrevocably submit to the jurisdiction of those courts.

13. DISPUTE RESOLUTION
13.1 Dispute Resolution Procedure
13.1.1 Any dispute arising in relation to any aspect of the Agreement shall be resolved in accordance with this Clause 13.
13.1.2 If a dispute arises in relation to any aspect of this Agreement the parties shall first consult in good faith in an attempt to come to an agreement in relation to the disputed matter.
13.1.3 If the parties fail to resolve the dispute through such consultation them the disputed matter shall be resolved by a person nominated by or on behalf of the Secretary of State for Children, Schools and Families.

14. EMPLOYEES
14.1 Information
The Governing Body shall provide all and any relevant employee information required to be provided by the Authority under the Strategic Partnering Agreement.

14.2 Co-operation

The Governing Body shall co-operate with the Authority in the conduct of any employee consultation which may be required with employees of the Governing Body in connection with the New School Proposal.

15. THIRD PARTY RIGHTS
15.1 Entitlement of Third Parties

No term of this Agreement is intended to give any entitlement as against any party to this Agreement to any person who is not a party to this Agreement.

15.2 Exclusion of Contracts (Rights of Third Parties) Act 1999

No term of this Agreement may be enforced by any person other than a party to this Agreement under the Contracts (Rights of Third Parties) Act 1999. 

16. PROVISIONS SURVIVING TERMINATION 

16.1 Notwithstanding the expiry or termination of this Agreement (however arising) such expiry or termination shall be without prejudice to any accrued rights and obligations under this Agreement as at the date of expiry or termination.
16.2 Without limit to clause 16.1, the expiry or termination of this Agreement shall not affect the continuing rights and obligations of the parties under any provision of this Agreement which is expressed to survive expiry or termination or which is required to give effect to such expiry or termination or the consequence of such expiry or termination.

17. INSURANCE

17.1 The Authority will procure due compliance by the LEP with the obligations upon the LEP contained in clause 10 of the Strategic Partnering Agreement  to procure the existence of insurances and shall in particular procure that such insurances:-

17.1.1 name the Governing Body and the Trustees as co-insureds; and

17.1.2 are in terms that comply with the provisions of clause 10 of the Strategic Partnering Agreement.

18. NOTICES
18.1 Form of Notice

All notices under this Agreement shall be in writing and all certificates, notices or written instructions to be given under the terms of this Agreement shall be served by sending the same by first class post, facsimile or by hand, leaving the same at:

	If to the Authority

	[Job Title]

[Address]

Fax No: ( 

	If to the Governing Body
	[Job Title]

[Address]

Fax No: (



	If to the Trustees
	[Job Title]

[Address]

Fax No:

	If to the Diocesan Authority 
	[Job Title]

[Address]

Fax No: (



18.2 Communication with Representatives

Where any information or documentation is to be provided or submitted to the Authority’s Representative, the Governing Body's Representative, the Trustees Representative [and or the Diocesan Authority’s Representative] it shall be provided or submitted by sending the same by first class post, facsimile or by hand, leaving the same at:

	If to the Authority's Representative
	[Address]

Fax No: ( 

	If to the Governing Body's Representative
	[Address]

Fax No: (

	If to the Trustees Representative
	[Address]

Fax No:

	If to the Diocesan Authority’s Representative
	[Address]

Fax No: (


18.3 Change of Address

Any party (and any Representative) may change its nominated address or facsimile number by prior notice to all the other parties.

18.4 Service

Notices given by post shall be effective upon the earlier of actual receipt and 5 Business Days after mailing.  Notices delivered by hand shall be effective upon delivery.  Notices given by facsimile shall be deemed to have been received where there is confirmation of uninterrupted transmission by a transmission report and where there has been no telephonic communication by the recipient to the senders (to be confirmed in writing) that the facsimile has not been received in legible form:

18.4.1 within two hours after sending, if sent on a Business Day between the hours of 9am and 4pm; or

18.4.2 by 11am on the next following Business Day, if sent after 4pm, on a Business Day but before 9am on that next following Business Day.

IN WITNESS whereof the parties have executed this Agreement as a deed the day and year first before written.

SCHEDULE 1 TC "SCHEDULE 1 " \f C \l "1" 
OPERATION OF SCHEDULE 3 OF THE STRATEGIC PARTNERING AGREEMENT

1. Prior to issuing a request for a New Project Proposal the parties shall agree the Local Authority Requirements in so far as they relate to the New School Proposal, each acting in good faith.
2. The Authority shall progress any New School Proposal as a New Project within such period of time as is reasonably practicable and is consistent with the timescales provided for the development of a New Project pursuant to the terms of the Strategic Partnering Agreement and in doing so shall be entitled to take account of the need for optimum bundling of the New School Proposal with any other New Project(s).

3. The Authority shall be entitled in deciding whether to bundle the New School Proposal with any other New Project(s) to have regard to the views of all relevant stakeholders. 
4. The Authority shall progress with due expedition any statutory or other consultation procedure that the Authority may be required or may agree to undertake in connection with any New School Proposal.
5. The Trustees, the Governing Body [and the Diocesan Authority] shall:
5.1 cooperate with the Authority and the LEP in relation to the procedure set out in Schedule 3 to the Strategic Partnering Agreement;

5.2 progress with due expedition any statutory or other consultation procedure that the parties may be required or may agree to undertake in relation to the New School Proposal; 

5.3 notify the Authority as soon as they become aware of any matter which may have a reasonably foreseeable material adverse effect on the viability of the New School Proposal; and

5.4 provide such information as is reasonably required by the Authority (including but without limitation information relating to accommodation requirements, ICT services and facilities management services at the School) in order to comply with its obligation to work with the LEP in providing the Partnering Services under paragraph 2.2 of Schedule 3 of the Strategic Partnering Agreement.
6. The Authority shall not agree with the LEP any amendment to the Approval Criteria insofar as the same would have a material effect upon the New School Proposal without the prior consent in writing of the Governing Body [the Trustees  and the Diocesan Authority] 
7. The Authority acting at all times in good faith agrees to manage with due diligence (subject always to the Governing Body and the Trustees [and the Diocesan Authority] complying with the obligations under paragraph 4 of this Schedule 1) the progression of the New School Proposal through:-

7.1 the Stage 1 Approval process; and

7.2 in the event that the New School Proposal  receives Stage 1 Approval; the Stage 2 Approval Process.
and in particular shall procure that the LEP and its agents and representatives liaise and consult with the School Representative and, where requested by the School Representative, with the Governing Body Representative [the Trustee Representative and the Diocesan Authority Representative] regularly through the processes.
8. Where any process of resubmission is required pursuant to paragraph 4.5(c) (i) of Schedule 3 to the Strategic Partnering Agreement and there is a reasonable prospect of the New School Proposal becoming an Approved Project the Authority shall in consultation with the School Representative [and the Diocesan Authority Representative] use its reasonable endeavours to procure that any such resubmission is prepared diligently.

9. The Authority agrees that it shall not accept a New Project Proposal which includes the New School Proposal in accordance with paragraph 3.5 of Schedule 3 to the Strategic Partnering Agreement which does not comply with the requirements of paragraph 3.1 of Schedule 3 to the Strategic Partnering Agreement without the prior written consent of the Governing Body and the Trustees [and the Diocesan Authority].

10. The Authority shall as soon as practicable deliver to the School Representative a copy of any New Project Proposal which includes a New School Proposal together with any comments in writing that the Authority wishes to make concerning information and any opinions contained within the New Project Proposal.  The Governing Body the Trustees [and the Diocesan Authority] shall consider in good faith the New Project Proposal to the extent that it relates to the New School Proposal and each of the Governing Body the Trustees [and the Diocesan Authority] shall not unreasonably withhold or delay its consent to the New Project Proposal provided such New Project Proposal satisfies in all material respects the requirements set out in Schedule 3 of the Strategic Partnering Agreement.  If the Governing Body and the Trustees [and the Diocesan Authority] (each acting reasonably) finds that any material aspects of the New Project Proposal which relate to the New School Proposal are unsatisfactory to them they shall notify the Authority Representative in writing of the same.  If the LEP addresses such deficiencies to the satisfaction of the Governing Body and the Trustees [and the Diocesan Authority] acting reasonably, paragraph 3.5 of Schedule 3 to the Strategic Partnering Agreement shall apply.  If the LEP is unable to resolve such deficiencies to the satisfaction of the Governing Body and the Trustees [and the Diocesan Authority] acting reasonably paragraphs 3.7 and 3.8 of Schedule 3 to the Strategic Partnering Agreement shall apply.

11. The Governing Body, the Trustees [and the Diocesan Authority] undertake to communicate any decision not to proceed or withdrawal of any consent by way of formal written notice.

12. The Governing Body the Trustees [and the Diocesan Authority] undertake to cooperate with the LEP with the intention of assisting the LEP to perform its obligations under Schedule 3 to the Strategic Partnering Agreement.
13. The Authority agrees to progress with due expedition the development of any business case (strategic or final) and any statutory or other consultation procedure that the Authority may be required or may agree to undertake in connection with the New Project Proposal in so far as it relates to the New School Proposal.

14. The Authority shall be entitled to procure in connection with the progression of a Stage 2 Approval any further Partnering Services that may be required.  Having regard to the financial obligations that may fall upon the Governing Body the Authority shall use reasonable endeavours to ensure the effective progression of the Stage 2 Approval process.

15. The Authority agrees that it shall not accept a New Project Final Approval Submission which includes the New School Proposal in accordance with paragraph 4.5 of Schedule 3 to the Strategic Partnering Agreement which does not comply with the requirements of paragraph 4.3 of Schedule 3 to the Strategic Partnering Agreement without the prior written consent of the Governing Body and the Trustees [and the Diocesan Authority].

16. The Authority shall as soon as practicable deliver to the School Representative a copy of any New Project Final Approval Submission which includes the New School Proposal together with comments in writing that the Authority wishes to make concerning information and opinions contained within the New Project Final Approval Submission.  The Governing Body and the Trustees [and the Diocesan Authority] shall consider the New Project Final Proposal Submission which includes the New School Proposal in good faith and each of the Governing Body and the Trustees [and the Diocesan Authority] shall not unreasonably withhold or delay its consent to the New Project Final Approval Submission provided such New Project Final Approval Submission satisfies in all material respects the requirements set out in Schedule 3 of the Strategic Partnering Agreement.  If the Governing Body and the Trustees [and the Diocesan Authority] each acting reasonably finds that any material aspects of the New Project Final Approval Submission which relates to the New School Proposal are unsatisfactory to either of them they shall notify the Authority Representative of the same.  If the LEP addresses such deficiencies to the Governing Body and the Trustees [and the Diocesan Authority] satisfaction, acting reasonably paragraph 4.5(b) of Schedule 3 to the Strategic Partnering Agreement shall apply.  If the LEP is unable to resolve such deficiencies to the satisfaction of the Governing Body paragraph 4.5(b)(ii) (A) and paragraph 4 .5 ( c) of Schedule 3 to the Strategic Partnering Agreement shall apply.

17. The Governing Body and the Trustees [and the Diocesan Authority] shall notify the Authority as soon as it becomes aware of any matter which may have a reasonably foreseeable material adverse effect on the viability of a New Project Proposal.

18. If the New School Proposal receives Stage 2 Approval, the parties shall use reasonable endeavours to complete the relevant Governing Body Agreement and/or a Development Agreement as soon as practicable and in any event within the timescales anticipated in the New Project Final Approval Submission.

18.1 The parties may agree written protocols with express reference to this Schedule 1 which explain or clarify any aspects of the procedure set out in this Schedule 1 and subject to paragraph 18.2 such protocols shall be read as if incorporated into this Schedule 1;
18.2 The parties agree that, in the event of any conflict between the provisions of this Agreement (including but not limited to Schedule 1) [the Approvals Protocol] and any [further] protocol agreed between the parties pursuant to paragraph 18.1, the provisions of this Agreement (including but not limited to Schedule 1) shall take precedence;
18.3 The parties agree to observe the provisions of the Approvals Protocol.
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CONFIDENTIAL INFORMATION

1. In this Agreement Confidential Information means all information of a confidential nature relating to one party which is supplied by or on behalf of that party (whether before of after the date of this Agreement) either in writing, orally or in any other form, directly or indirectly from or pursuant to discussions with that party (the Disclosing Party) or which is obtained through observations made by the receiving party/a (Receiving Party”) Confidential Information also includes all analysis, compilations, studies and other documents whether prepared by or on behalf of a party which contain or otherwise reflect or derive from such information.  Nothing in this Agreement shall restrict the disclosure of information held by any party which is a Public Authority (as defined in the FOIA) beyond the restrictions permitted by the FOIA.

2. Each Receiving Party shall hold in confidence any Confidential Information provided that the provisions of this Schedule 2 shall not restrict a Receiving Party from passing such information to its professional advisors to the extent necessary to enable it to perform (or to cause to be performed) or to enforce its rights or obligations under this Agreement and provided further that the Governing Body the Trustees [and the Diocesan Authority] may subject to obtaining appropriate confidentiality restrictions, pass to the Authority and its professional advisors such documents and other information as are reasonably required by the Authority in connection with the performance of its obligations under the Strategic Partnering Agreement.

3. The obligation to maintain the confidentiality of the Confidential Information does not apply to Confidential Information:

3.1 which the Disclosing Party confirms in writing is not required to be treated as Confidential Information;

3.2 which is or comes into the public domain otherwise than through any disclosure prohibited by this Agreement;

3.3 to the extent required to be disclosed pursuant to Clause 9.12 (Records) or Clause 9.15 (Auditor) of the Strategic Partnering Agreement or required to be disclosed to the Audit Commission; or

3.4 which is disclosed to enable a determination to be made under Clause 16 (Dispute Resolution) of the Strategic Partnering Agreement;

3.5 the disclosure of which is required by any law (including any order of a court of competent jurisdiction), any parliamentary obligation or the rules of any stock exchange or governmental or regulatory authority having the force of law;

3.6 disclosed by the Authority where the Confidential Information relates to the design, construction, operation or maintenance of a relevant project or is other information as may be reasonably required for the purpose of conducting a due diligence exercise or is disclosed to any person in connection with a benchmarking exercise in accordance with clause 8.3 of the Strategic Partnering Agreement or  a market testing exercise  in accordance with clause 8.4 of the Strategic Partnering Agreement;

3.7 disclosed by the Authority to any other department, office or agency of the Government or the Governing Body;

3.8 disclosed for the purpose of the examination and certification of the Authority's, the Governing Body's the Trustees’ [or the Diocesan Authority’s] accounts; or

3.9 any examination pursuant to the Local Government Act 1999 of the economy, efficiency and effectiveness with which the Authority has performed its functions;
3.10 Unless otherwise required by any law or any regulatory or governmental authority or in the circumstances set out in paragraph 3.7 of this Schedule 2 (but only to that extent), no party shall make or permit or procure to be made any public announcement or disclosure (whether for publication in the press, the radio, television screen or any other medium) of any Confidential Information;
3.11 Subject to paragraph 3.12 of this Schedule 2, the Authority shall be free to disclose the terms of this Agreement to any relevant Government Department and the parties agree that the Authority shall be free to use and disclose such information on such terms and in such manner as any relevant Government Department sees fit;
3.12 The Authority shall notify the Governing Body in writing not less than 10 Business Days prior to any intended disclosure of the terms of this Agreement to any relevant Government Department.  The Governing Body shall notify the Authority in writing of any terms of this Agreement (the Sensitive Information) that the Governing Body objects to being disclosed within 5 Business Days of any such notification by the Authority (failing which the Governing Body shall be deemed to have notified the Authority that it has no objection to any such disclosure). Without prejudice to the Authority's right to disclose the Sensitive Information pursuant to paragraph 3.11 of this Schedule 2, the Authority shall consult with the Governing Body following receipt of a notification from the Governing Body that it objects to disclosure of such Sensitive Information with a view to agreeing whether or not part or all of the Sensitive Information can be removed from the information to be disclosed.

3.13 Without prejudice to the foregoing provisions of this Schedule 2, the parties agree, throughout the term of this Agreement, to offer all reasonable co-operation and assistance to PfS for the purpose of the collection and use of data by PfS in connection with the performance of projects.
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FREEDOM OF INFORMATION

1. Freedom of Information 

1.1 The parties acknowledge that any party may be subject to the requirements of the FOIA and the Environmental Information Regulations and the parties hereto shall facilitate each other’s compliance with its Information disclosure requirements pursuant to the same in the manner provided below.  For the purpose of this Schedule 3 only “Information” has the meaning given under Section 84 of the FOIA.

1.2 Where any party ("the Enquiring Party") receives a Request for Information in relation to Information that any other party is holding on its behalf of  ("the Responding Party") the Enquiring Party shall transfer to the Responding Party such Request for Information that it receives as soon as practicable and in any event within 2 Business Days of receiving a Request for Information and the Responding Body shall: 

1.2.1 provide the Enquiring Party with a copy of all such Information in the form that the Enquiring Party requires within 5 Business Days (or such other period as the Enquiring Party may specify) of the Enquiring Party’s request; and

1.2.2 provide all necessary assistance as reasonably requested by the Enquiring Party in connection with any such Information, to enable the Enquiring Party to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or Regulation 5 of the Environmental Regulations.

1.2.3 The Enquiring Party shall be responsible for determining at its absolute discretion:

1.2.3.1 whether the Information is exempt from disclosure under the FOIA and the Environmental Information Regulations;

1.2.3.2 whether the Information is to be disclosed in response to a Request for Information;
and in no event shall the Responding Party respond directly to a Request for Information unless expressly authorised to do so by the Enquiring Party.
1.2.4 The parties acknowledges that the Enquiring Party may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the Freedom of Information Act 2000, be obliged under the FOIA, or the Environmental Information Regulations to disclose Information:

1.2.4.1 without consulting with the any other party to this Agreement; or

1.2.4.2 following consultation with any other party to this Agreement and having taken their views into account.

1.2.4.3 the parties shall ensure that all Information held on behalf of either of any other party is retained for disclosure and shall permit any party to inspect such Information as requested from time to time.
1.3 The parties acknowledges that any lists provided by it listing or outlining opinions regarding the status of any identified information as Confidential Information, are of indicative value only and that any party may nevertheless be obliged to disclose Confidential Information in accordance with paragraph 1.2 above.
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IN WITNESS whereof the Parties have executed this Agreement as a Deed.

The Common Seal of

[Name of Local Authority]






……………………………………………………..

Was hereunto

Affixed in the presence of: 


Authorised Signatory
Executed as a Deed on behalf of

The Governing Body of [Name] School by
……………………………………………………..







Authorised Signatory
Executed as a Deed on behalf of the 

[Name of Diocesan Authority] by

………………………………………………………







Authorised Signatory

Executed as a Deed on behalf of the 

[Name of Trustees] by



………………………………………………………







(Signature)







………………………………………………………







(Signature)
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APPROVALS PROTOCOL
19. introduction

This protocol recognises the involvement of the Governing Body, the Trustees and, where relevant, the Diocesan Authority in the procurement of new and/or refurbished accommodation together with related facilities and services, designed to help the School to realise its ambitions set out in its “Strategy for Change”. As changes may have a fundamental effect on the way the School operates, it is vital that decisions are made on the basis of full information and that the Authority has a clear mandate to act on the School’s behalf in its dealings with the LEP and its supply chain and in the procurement of new facilities.  As the Authority has entered into legally binding documents in order to effect the procurement of new facilities, it is also vital that the Governing Body, the Trustees and, where relevant, the Diocesan Authority, co-operate fully with the Authority in its dealings with the LEP and its supply chain.  

20. role of the Local Authority

The Authority is under a statutory duty to maintain the School under Section 22 of the School Standards and Framework Act 1998. Whilst this duty includes defraying all expenses of maintaining the School, it excludes those expenses which are payable by the Governing Body, which include external repairs or building works.  For this reason, the Authority would not normally procure building or refurbishment works in relation to the School.  However, in order to allow the School to access BSF funding in respect of such works, the Authority has agreed to procure the works and/or services from the LEP and its supply chain on behalf of the School.  The Authority is required to seek approval from the Trustees and/or the Governing Body in respect of certain matters relating to the procurement of facilities and/or services in respect of the School pursuant to the Procurement Agreement so that the School can be procured as a New Project under the Strategic Partnering Agreement.

21. role of the trustees

As owners of the School site, the Trustees are obliged to act in the best interests of the School. Where changes have a fundamental effect on the running of the School or necessitate alterations to School buildings, the Trustees approval is required. Where changes result in expenditure from the School’s delegated budget, the approval of the Governing Body is required. Whilst under the Education Acts the responsibility for capital expenditure lies with the Governing Body, the Trustees and the Diocesan Authority must be consulted and as a matter of law or practice their consent may be required in certain circumstances. As far as the strategic management of the School estate is concerned, in general terms, the Governing Body recommends action, the Trustees approve action and the Diocesan Authority confirms action.

22. actions requiring approval

Without prejudice to the operation of Schedule 1 or any other provision of the Procurement Agreement, the following table identifies the matters affecting the School which will require approval, who is to be consulted and who is authorised and responsible as between the Governing Body, the Trustees and the Diocesan Authority (where appointed this will be the School Representative (i.e. one of the three representatives authorised to act on behalf of the Governing Body, the Trustees and the Diocesan Authority and to be the primary point of contact with the Authority for the formal purposes contemplated under these arrangements)) for issuing approvals and whether those approvals should be in writing or not. This list is not intended to be comprehensive of all matters where the Authority is seeking to consult with the School and it may be varied by written agreement between the parties.

	Matter requiring approval
	Who is to be consulted?
	Who has authority to approve? (Where a School Representative has not been appointed).
	Is the approval to be required in writing? 

	Minor changes to the Strategic Business Case which affect the School
	The Governing Body
	The Governing Body Representative
	Yes

	Material changes to the Strategic Business Case which affect the School 
	The Governing Body, the Trustees and the Diocesan Authority 
	Trustees Representative
	Yes

	Local Authority Requirements that will have a material affect on the School and/or the delivery of the School’s Strategy for Change including financial implications for cost and funding
	The Governing Body, the Trustees and the Diocesan Authority
	Trustees Representative
	Yes

	The proposed building solution and design offered by the LEP as part of the New Project Proposal including financial implications for cost and funding
	The Governing Body, the Trustees and the Diocesan Authority
	Trustees Representative
	Yes

	The proposed managed ICT service and any additional ICT service solutions including where such proposals deal with the use of equipment and software (whether new or where already being used by the School), which are proposed by the LEP as part of the New Project Proposal, and including financial implications for cost and funding
	The Governing Body
	Governing Body Representative
	Yes

	Any proposals offered by the LEP as part of the New Project Proposal which relate to life cycle works and/or any facilities maintenance or facilities management services including financial implications for cost and funding
	The Governing Body
	Governing Body Representative
	Yes

	Any proposals offered by the LEP as part of the New Project Proposal which relate to the acquisition or disposal of any land used by the School or any land required to deliver the New Project Proposal for the School including financial implications for cost and funding
	The Governing Body, the Trustees and the Diocesan Authority
	Trustee Representative
	Yes

	The estimated programme for completing the works envisaged by the New Project Proposal  
	The Governing Body, the Trustees and the Diocesan Authority
	Trustees Representative
	Yes

	Any ongoing design development
	The Governing Body, the Trustees and the Diocesan Authority
	Trustees Representative 
	Yes

	Any proposals for contract management affecting the delivery of the works and/or any services to the School 
	The Governing Body
	Governing Body Representative
	Yes

	Any changes to the Project Agreements (i.e. the contracts) that the parties are to sign and any changes to any other Project Agreements (i.e. any other contracts) where those changes will have a material affect on the rights and/or liabilities of the Governing Body, the Trustees and the Diocesan Authority in relation to the Project Agreements
	The Governing Body, the Trustees and the Diocesan Authority
	Trustees Representative
	Yes

	The detailed design and ICT solutions and any other services offered by the LEP as part of the New Project Final Approval Submission including the cost of implementing those solutions (including any use of the School’s delegated budget)
	The Governing Body, the Trustees and the Diocesan Authority
	Trustees Representative
	Yes

	The timetable and method statement for implementing the New Project as proposed by the LEP as part of the New Project Final Approval Submission in so far as the same deals with:

· Commencement of the Works

· Completion of the Works

· Phasing of the Works and decanting of pupils

· Delivery of any associated services under the Project Agreements (i.e. the contracts) that the parties are a party to

· Provision of any temporary alternative accommodation to be used during the carrying out of the Works (including funding and cost implications)
	The Governing Body
	Governing Body Representative
	Yes

	Any material changes to the Approval Criteria
	The Governing Body, the Trustees and the Diocesan Authority
	Trustees Representative
	Yes


23. Process for obtaining approvals

5.1 In seeking to obtain the approvals noted above, the Authority shall to provide full information supporting the matter in question to those who are to be consulted in good time to allow those whose approval is required to give their approval within the timetable agreed between the Authority and the LEP. The Authority shall indicate when approvals are required. The Authority shall have regard to the fact that those whose approval is required may need to consult with others before approval can be given, whether indicated above as persons who should be consulted or not. 

5.2 The Authority shall use its reasonable endeavours to deal promptly with any requests for information from those who are to be consulted and shall have reasonable regard to any representations made in connection with the matter requiring approval.

5.3 Any information supplied by the Authority to the Governing Body and/or Trustees and/or Diocesan Authority in connection with a New Project shall indicate on the face of it whether it relates to a matter requiring approval, and if so by whom as identified in the table at paragraph 4, or whether it is supplied for information purposes only.   
24. interface between the governing body, the trustees and the 
diocesan authority

6.1 The Governing Body, the Trustees and the Diocesan Authority acknowledge the need and undertake to work together to ensure that any approvals required by the Authority from all or any of the Governing Body, the Trustees and the Diocesan Authority shall be communicated in writing clearly and promptly and in any event in accordance with the timescales referred to in paragraph 5.1, including in cases where an approval is not given. Where it is agreed between the Governing Body, the Trustees and the Diocesan Authority that one party (for the avoidance of doubt not the Authority) shall act on behalf of itself and the others (i.e. through the School Representative), that party shall ensure that the others are kept informed and that the Authority is aware of the arrangement. Any action or approval undertaken by that party on behalf of the others shall if necessary be later ratified by the others provided such action was taken in good faith and would not lead to the others being in breach of any Law, however the parties should note that the Authority will rely upon the representations made by the School Representative in its dealings with the LEP.

6.2 Nothing in this protocol shall obviate the duty of the Governing Body, the Trustees and the Diocesan Authority to ensure that any action or approval undertaken or communicated by any of those parties is taken in accordance with their respective governing documents and relevant Laws and the Authority shall be entitled to assume that this is the case on receiving any approval from the Governing Body Representative, Trustee Representative, Diocesan Authority Representative or School Representative (as the case maybe). 

� 	The appropriate diocesan authority for Church of England schools is the Diocesan Board of Education.  For Catholic schools, it is the local Bishop.  For non-denominational VA Schools, references to a Diocesan Authority should be deleted.


� 	It is considered preferable for only one of the three representatives to act on behalf of the Governing Body, the Trustees and the Diocesan Authority and to be the primary point of contact with the Authority for the formal purposes contemplated in this Agreement.  The identity of the representative with this role will be a matter for local determination.  As drafted the responsibility of the School Representative is limited to process issues but could extend to wider areas of responsibility.


� 	A suggested form of Approvals Protocol is set out in Annex 1.  Additionally  Authorities may also wish to consider using this protocol (or something similar) to deal with approvals required for Sample Schools during the LEP procurement process, in view of the fact that a Procurement Agreement will not have been entered into.  





