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1. INTRODUCTION

The Government is committed to ensuring that Voluntary Aided (VA) schools are able to take full advantage of the investment opportunity (and procurement efficiencies) offered by the Building Schools for the Future (BSF) programme. As the delivery organisation for the BSF programme, Partnerships for Schools (PfS) are keen to provide the supporting processes, standardised documentation and guidance required by local programmes to fully reflect this position. This guidance note sets out the progress made towards this objective as at January 2008.   Previous versions of a number of the documents referred to in this guidance note were issued in October 2005.  In conjunction with the updating of the BSF standard form documentation a review has been undertaken to identify amendments required to the Voluntary Aided sector suite of documentation. This review has included consideration of the impact of Value Added Tax (VAT) on BSF arrangements involving in turn consultation with HM Revenue and Customs.

PfS has sought to

· Establish a methodology which gives efficient access to funding but which recognises that, although having close links with the relevant local authority, as a matter of law a VA school governing body is an independent corporate entity having its own independent functions and duties (and in a significant number of cases)have additional interested parties such as a Diocesan Authority or  Trustee Body  (  collectively referred to throughout this Guidance Note as  a “Trustee Body”) which will be material to a BSF procurement;

· Establish a basis for joint procurement which allows a VA school to be included within the framework arrangements with a Local Education Partnership (“LEP”) put in place by a local authority;
· Recognise the role of a Trustee Body within a VA school as holding legal title to certain parts of the site upon which the VA school exists and the maintenance responsibilities for school premises which do not always follow the position regarding legal ownership;

· Allocate the rights and responsibilities of the procuring parties correctly to ensure that the structures address the legal rights and liabilities of the parties as well as place risk where it is best managed;

· Avoid a position which exposes the private sector to risks which it may consider unacceptable or which reduces its appetite for VA school projects, for example, in having multiple “clients”; or becoming affected by a dispute between the local authority and a VA school’s governing body or its Trustee Body; or facing an unacceptable covenant risk;

· Ensure that revenue streams/capital payments are effectively introduced into the procurement arrangements so as to mitigate inefficient VAT or other liabilities arising; and

· Ensure that there is a similar overall parity of outcomes with the Community School sector.

Whilst this guidance note and the accompanying documents make a number of references to Church of England VA Schools and Roman Catholic VA Schools , this guidance note and the accompanying documents applies to all schools in the VA sector.
legal background

A VA school governing body is a statutory corporation having the rights as a corporate entity to enter into contracts and to exercise other powers expressly associated with its functions.  The VA school governing body is by law vested with the day to day conduct of the school.

Along with community and foundation schools, VA schools were formally recognised in the School Standards and Framework Act 1998 (“SSFA 1998”) as amended by the Education Act 2002.  Further significant amendments affecting the manner in which VA schools are maintained were implemented through a deregulation order, The  Regulatory Reform (Voluntary Aided  Schools Liabilities and Funding) (England) Order 2002 SI 2002/906 (“the Deregulation Order”).  The way in which funding is provided to a VA school governing body is derived from this legislation.  

VA schools are designated as maintained schools, imposing a duty upon the local authority under Section 22 of the SSFA 1998 which obliges the local authority to meet all expenses of maintaining the VA school except for expenditure expressly provided within the legislation to be the responsibility of the VA school governing body.  The VA school governing body’s responsibility for expenditure includes capital expenditure for the acquisition, construction, enhancement, replacement, or demolition of school buildings or playgrounds unless expressly an obligation of the local authority, e.g. playing fields or other local authority facilities on the site. Capital expenditure is currently defined in the Deregulation Order as any sum in excess of £2,000 which would be deemed in accordance with normal accounting principles as being capital expenditure.

The Secretary of State for Children, Schools and Families (DCSF) may make grants to assist a VA school governing body to meet their liability for capital expenditure.  Generally (other that in exceptional circumstances) such grants may not exceed 90% of the capital expenditure.  However the BSF programme has been designated an exceptional circumstance where 100% of the cost will be funded by the DCSF.

The Trustee Body is also recognised by the SSFA 1998, and holds the school site on trust for the purposes of the school.  The nature of the Trustee Body’s interest is a strategic one across the diocese but also a proprietary one being that of freehold owner of the land on which the VA school buildings stand together with the surrounding hard standing, parking and access routes.  In many cases the Trustee Body will be a corporate entity established, by the relevant regional Diocesan Board of Education (in the case of Church of England Schools) or the relevant regional Diocese (in the case of Roman Catholic Schools).  Occasionally in the case of Church of England Schools and Roman Catholic Schools, the Trustee Body may be the local vicar and church warden or representatives of the Religious Order from whom the VA school was established.  The appropriate diocesan authority for the purposes of the Education Acts is either the relevant regional Diocesan Board of Education (Church of England) or the Trustees of the local Diocesan Trust (Roman Catholic).  Any Church of England School undertaking capital works must obtain the prior consent of the relevant regional Diocesan Board of Education pursuant to the Diocesan Board of Education Measure 1991.

A VA school may have facilities that the DCSF will not have a statutory duty to fund such as a chapel built on the school site.

It is also typically the case that playing fields and buildings on playing fields are within the legal ownership of the local authority who also has the responsibility to maintain them.  Exceptions arise in the case of former grant maintained schools. Following the dissolution of such schools, where the school concerned has opted to enter or re-enter the VA category, under the SSFA 1998 legal ownership in the playing fields may have passed to the VA school governing body. However, under the SSFA 1998, financial responsibility for the provision and maintenance of school playing fields lies with the local authority and is not dependent upon legal ownership.

For an easy to read and straightforward explanation of the funding obligations of the various parties in relation to VA schools and for an explanation of the insurance arrangements typically put in place, please refer to the “blue book” published by DCSF and available at  
http://www.teachernet.gov.uk/management/resourcesfinanceandbuilding/funding/voluntaryaidedschools/vabluebook/ which provides a concise explanation of the relevant arrangements.

The agreements and arrangements described in this note constitute PfS recommended precedents; however they are for local determination between the relevant parties.  It is envisaged that parties using the agreements will take advice on their terms on a project specific basis. 

2. Supporting policy

Discussions have taken place over a considerable period of time with a view to establishing an appropriate basis upon which VA schools will be able to secure the full benefits of the BSF programme.  The key outcomes of this are as follows;

· All VA schools     being procured through the BSF programme will be funded at   the exceptional level of 100%, such that the VA school governing body will not be under an obligation to fund 10% of the capital expenditure aspects of the project; 

· All DCSF funding is to be allocated and paid (whether as supported borrowing, direct grant or PFI credits) directly to the local authority for fully funded VA schools projects within a BSF local programme;
· The new build / refurbishment of a VA school funded under the BSF programme is procured through the LEP by the local authority on behalf of the VA school governing body and its Trustee Body;
· VA schools can receive PFI credit funding via the local authority;
· VA schools as described above will only be available as part of a local authority led strategy set out in the local Strategy for Change (SfC) approved by PfS/DCSF;
· In most instances the new build/refurbishment of schools to be procured under a local authority’s BSF programme will not all take place at the same time. Works will be carried out in a number of phases agreed as part of the approval process for the SfC and Outline Business Case. Schools within the local authority BSF programme will be developed through the LEP established by the local authority with a private sector partner;
· As part of the procurement by the local authority of a strategic partner to establish a LEP, the VA schools comprised within the local authority’s BSF programme will be included in the OJEU notice and may therefore access the LEP’s services. The approval of the SFC by the DCSF/PfS will be dependent on proper inclusion of the VA schools and consultation with relevant stakeholders including the appropriate VA school(s) governing body and Trustee Body(s);
· Where the rebuilding/redevelopment of a VA school is to be delivered under the local authority’s  BSF programme, its participation will have been agreed with the VA school  governing body, Trustee Body and the local authority.  The VA school will be subject to the same criteria as the other schools comprising the local authority’s BSF programme for evaluating the extent of capital works required i.e. refurbishment, complete new build or partial re-build and when those works should be carried out i.e. as a sample project developed during the initial procurement by the local authority of a strategic partner to establish a LEP or as a non sample scheme during the LEP’s subsequent operational phase.  
3. delivery mechanisms

As outlined in paragraph 3, all BSF local authorities are expected to develop an estate wide strategy which fully includes the VA sector and on which it has consulted with all relevant stakeholders including the VA school (s) governing body and the relevant Trustee Body(s).  Following the approval of the SfC, the local authority will prepare an Outline Business Case (OBC) to secure funding for the delivery of projects approved as part of the SfC.  Once the OBC has been approved by the DCSF / PfS, the local authority can commence the procurement of a private sector partner to establish the LEP.  The procurement commences with the publication of an OJEU notice.

The OJEU notice must conform to the PfS standard form which will cover all secondary schools including those with VA status. The delivery mechanism for a VA school(s) from that point depends on the timing of its development within the local authority BSF programme. The scenarios and associated proposed contractual structures are outlined below and summarised in the illustration at Annex A to this guidance note. 

A Voluntary Aided School within the Sample Scheme Projects
As part of the procurement exercise, the local authority will select two  sample schemes (one being a PFI School Project and the other being a D&B School Project) for the purposes of the competition between bidders leading ultimately to the two  sample schemes being delivered by the LEP  as an initial phase of work.  Designs are developed during the procurement phase and form a significant part of the evaluation process to select the private sector partner.  The works and services for the sample schools are procured in conjunction with the procurement of the LEP.

In the event that a VA school is selected as a sample scheme, the VA school governing body and Trustee Body will need to engage with the local authority throughout the procurement process. The extent of this engagement will be for local determination having regard to the roles and responsibilities of the VA school governing body and the roles, both strategic and proprietary as appropriate, of the Trustee Body for VA schools in its area of responsibility.  However, the VA school governing body and the Trustee Body will need to recognise that the procurement of a LEP is for the benefit of all schools comprising the local authority’s BSF programme   and accordingly   will   encompass more schools than those comprising the sample scheme projects. The final selection of a strategic partner will be a local authority decision which should not be unduly influenced by considerations which are relevant to only one school or category of schools. Not withstanding this, it is expected that the VA School governing body and its Trustee Body will be involved in the development of the design brief and assessment of proposals for their VA school.

The decision to fund the VA school sample scheme project via PFI credits or by conventional capital funding (i.e. through a Design and Build Contract) will have been determined at the time of the approval of the OBC.

It is normally the case that the relevant contractual documentation for the sample schemes is entered into at the same time as the Strategic Partnering Agreement (SPA) is entered into by the local authority with its appointed strategic private sector partner and the LEP established.

If the VA school sample scheme is a PFI project, the local authority will enter into a PFI Project Agreement with a special purpose vehicle (a limited company established by the LEP for the purposes of the PFI project).  The local authority, the VA school governing body and normally the Trustee Body will enter into a VA school governing body agreement.

If the VA school sample scheme is a capital funded project, the local authority will enter into a Design and Build Contract (Lump Sum Option) or (Target Cost Option) with the LEP.  The local authority will enter into a Development Agreement with the VA school governing body and the Trustee Body. If the procurement of the VA school sample scheme includes facility management services for the VA school governing body, then the local authority will normally enter into a facility management agreement with the LEP. In these circumstances, the local authority, the VA school governing body and the Trustee Body will enter into a VA school governing body agreement which sets out the rights and liabilities of the parties in respect of the facility management services.
Finally, if the ICT managed service includes the VA school, such services being the subject of an ICT Services Contract between the local authority and the LEP, then there will be a need for a separate governing body agreement between the local authority and the VA school governing body which sets out the rights and liabilities of the parties in respect of the ICT managed services. A separate ICT governing body agreement will not be required in the event that the VA School sample scheme is a PFI Project. The governing body agreement relating to the PFI Project will also address the ICT Services Contract.

These arrangements are outlined below.

A Voluntary Aided School within a later phase or wave

If the VA school is scheduled within the local authority approved SfC and OBC to be delivered after the establishment of the LEP, the project will be developed through the operation of the SPA. To enable the VA school to gain the benefit of the SPA arrangements and services the VA School governing body and the Trustee Body will enter into a Procurement Agreement with the local authority.  This will normally last for the duration of the project‘s development until a contract to deliver the new build/refurbished VA school is signed by the local authority with the LEP or in the case of a PFI Project with a special purpose vehicle.  However, there can be circumstances in which the Procurement Agreement terminates earlier, for example if the relevant VA school within the local authority BSF programme does not proceed to completion under the terms of the SPA.  

Similar to a sample scheme, for a conventionally capital funded project, this will involve a Design and Build Contract between the local authority and the LEP and a Development Agreement between the local authority, the VA School governing body and the Trustee Body. As above, if facility management services are to be provided in respect of the new build/refurbished VA school then a facility management services agreement will be entered into between the local authority and the LEP.  The local authority will enter into a VA school governing body agreement with the VA school governing body and the Trustee Body.

Alternatively if the project has the benefit of PFI credits, then the local authority will enter into a PFI Project Agreement with a special purpose vehicle and a governing body agreement with the VA school governing body and the Trustee Body. There may also be an ICT Contract between the local authority and the LEP which includes the VA school.

PfS has developed a template BSF Procurement Agreement.  The Procurement Agreement sets out the roles and responsibilities of the parties throughout the development of the project under the terms of the SPA and their respective rights and liabilities. The template BSF Procurement Agreement is available from the PfS website. 

Some minor amendments to the standard form SPA are required to take account of the involvement of VA schools within the BSF programme.  A summary of the changes to the BSF standard form Strategic Partnering Agreement is available from the PfS website.

A Voluntary Aided school to be delivered through a Design and Build Contract.

In the event that a conventionally capital funded VA school project is successfully scoped and developed to the award of contract stage as a sample scheme, or following the establishment of the LEP in accordance with the provisions of the SPA and the Procurement Agreement, then the following agreements will need to be entered into:

· A Development Agreement between the local authority, the VA school governing body and the Trustee Body.  The principal purpose of the Development Agreement is to set out the roles and responsibilities of the parties throughout the construction work period and their respective associated rights and liabilities.  The Development Agreement recognises that the Design and Build Contract will be entered into by the local authority with the LEP.  However it reflects the fact that ultimately the new and/or refurbished buildings are the responsibility of the VA school governing body and in the ownership of the Trustee Body. Therefore, following certification of the final account and resolution of all claims arising out of or in consequence of the Design and Build Contract the local authority is required to novate the Design and Build Contract to the Trustee Body or the VA school governing body.  Once this has occurred, the Development Agreement comes to an end, although there are certain circumstances in which it could terminate earlier. PfS has developed a template BSF Development Agreement and a template BSF Deed of Novation which are available from the PfS website;      
· Design and Build Contract between the local authority and the LEP.  This will be in the form of either the BSF Standard Form Design and Build Contract (Lump Sum Option) or the BSF Standard Form Design and Build Contract (Target Cost Option). A number of amendments are required to the standard form Design and Build Contract (Lump Sum Option) and the Standard Form Design and Build Contract (Target Cost Option) to take account of the involvement of VA schools within the BSF Programme.  A summary of the changes to each BSF Standard Form Design and Build Contract is  available from the PfS website;
· If applicable, a facility management services agreement between the local authority and the LEP and a VA school governing body agreement between the local authority and the VA school governing body.
A  Voluntary Aided School to be delivered through a PFI Contract

In the event that the funding of a new build VA school is by way of the allocation of PFI credits and the VA school project is successfully scoped and developed to the award of contract stage as a sample scheme, or following the establishment of the LEP, in accordance with the provisions of the SPA and the Procurement Agreement, then the following agreements will need to be entered into:

· A VA School governing body agreement between the local authority, the Trustee Body and the VA school governing body.  This will last for the duration of the PFI Project Agreement, and describes the roles and responsibilities of the parties throughout this period and their respective rights and liabilities including financial obligations.  PfS has developed a BSF template VA School governing body agreement which is available from the PfS website;
· A PFI Project Agreement between the local authority and a special purpose vehicle.  This will be in the form of the BSF Standard Form PFI Project Agreement which will incorporate the BSF Standard Form PFI Payment Mechanism. A number of amendments to the BSF Standard Form PFI Project Agreement are required to take account of the involvement of VA schools within the BSF programme. A summary of the amendments to the BSF Standard Form PFI Project Agreement is available from the PfS website.


ICT

An ICT managed service will be procured by the local authority from the LEP. A number of amendments are required to the BSF Standard Form ICT Services Contract to recognise the provision of an ICT managed service within a VA school.  A summary of the amendments to the BSF Standard Form ICT Services Contract is available from the PfS website.

A VA School governing body agreement (ICT only) has been developed by PfS and is available from the PfS website.  This will last for the duration of the ICT Services Contract and sets out the roles and responsibilities of the parties throughout this period and their respective rights and liabilities including financial obligations.

4. documentation

There are two sets of documentation:

PfS Model Form Background Agreements.

· PfS VA School Procurement Agreement

· PfS VA School Development Agreement (including draft Deed of Novation)

· PfS VA School Governing Body Agreement (PFI Project Agreement and ICT Services Contract)

· PfS VA School Governing Body Agreement (ICT only)


PfS Guidance Standard Form Contracts. A number of amendments to existing BSF Standard Form Documents are required to enable the background agreements to work or to reflect the distinct legal nature of the VA schools. They comprise the following:

BSF PFI Project Agreement.
· Table setting out the changes to the BSF Standard Form.

BSF Design and Build Contract (Lump Sum Option) and BSF Design and Build Contract 
(Target Cost Option).

· The BSF Standard Forms Standard Build Contracts are currently being updated and will shortly be published on the PfS web site.  At that time a table of changes to reflect the VA Sector will also be published. 

BSF ICT Services Contract.
· Table setting out the changes to the BSF Standard Form.

BSF Strategic Partnering Agreement.  
· A number of minor changes have been made to the BSF Standard Form Strategic Partnering Agreement January 2008 Edition to reflect the inclusion of the VA Sector.
Derogations from the standard form versions of these documents may only be made through the existing PfS approval processes and we would not expect proposals for derogation to relate to the VA nature of the projects other than those appearing in these guidance documents.
All of these documents are available from your local PfS Project Director and from the PfS website.

5. Value Added Tax 
Where works are to be procured using a Design & Build Contract, the local authority in consultation with the VA School governing body and the Trustee Body, will procure the design and build of the new school or the refurbishment works, taking the costs out of the BSF funds it is holding for the VA school's governing body.  The supply to the local authority will be a standard rated supply of construction services.  There will then be an onward supply to the VA school governing body, this will be a taxable supply for VAT purposes made in the course of business by the local authority to the VA school governing body.  Where a local authority makes taxable supplies in the ordinary course of business then input tax, attributable to that supply, can be recovered in accordance with the normal rules.

The VAT status of a newly constructed school must be considered.  Ordinarily such work would be standard rated for VAT purposes.  However, because the VA school governing body is a charitable body they could be eligible for the zero-rate relief provided by Group 5, Schedule 8 VAT Act 1994 provided certain conditions are met. 

To qualify for zero rating the VA school must be used for more than 90% of the time for non business activities.  There are four methods of calculating this, three of which need HM Revenue & Customs prior approval.  In order to qualify for this the VA school governing body must issue a certificate and should satisfy itself that it is entitled to do so.  There are penalties for the incorrect issue of a certificate but reasonable care may provide a defence.

Please note, it was announced in the Spring 2007 budget that if within the ten year period the 'non-qualifying' use exceeds 10% then there may be no clawback of the original VAT that would have been charged if zero rating had not been sought.  However, HMRC have confirmed that new VA schools will only qualify for no claw back if the original intention is that the non-qualifying use will not exceed 10%.  This position is currently being reviewed by HMRC.

Zero rating is not available for refurbishments or building works which do not amount to the construction of a new building or a charitable annex. Where this is the case, the supply of construction services to the governing body will be standard rated. As the governing body is not making an onward supply of construction services or any other kind of taxable supply against which it could recover input VAT, the VAT payable on the supply to the governing body is irrecoverable. Any grant to the governing body must therefore be grossed up so as not to leave the governing body out of pocket.
Where works are to be procured using PFI, it has been established that as revenue expenditure the liability for the Unitary Charge rests with the local authority. The VA School Governing Body's contribution to payments will be considered revenue in the hands of the local authority if contributed  from the  school’s delegated budget and the local authority should be able to recover the input tax under section 33 of the VAT Act 1984.

Under PFI, there is no onward supply of services to the governing body and therefore there is no VAT to be charged on any deduction made from the School’s delegated budget.  
The parties should take their own advice on the VAT implications of the proposed VA school project.

6. PROCESS

Partnerships for Schools have consulted with a number of stakeholders prior to the release of this guidance note and accompanying documents.  Comments have been received from:
· The National Society for the Church of England ,the Catholic Education Service and regional diocese representatives through their joint instruction of Winckworth Sherwood Solicitors;
· The VA Capital Strategy Consultative Group;
· Legal advisers to (i) Local Authorities; and (ii) VA School Governing Bodies, Trustees and Diocesan Authorities;
· Grant Thornton's VAT Team.
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