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PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this Deed of Novation.
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DATED                                                                              200[ ]
(1)   [NAME OF LOCAL AUTHORITY]
(2)   THE GOVERNING BODY OF [NAME] SCHOOL
[(3)  NAME OF TRUSTEES]  
 - and -

(4)   [NAME OF LEP]
DEED OF NOVATION

INTRODUCTION TO THIS DOCUMENT
This Deed of Novation can be adapted to secure the transfer of the Local Authority's interest in the D&B Contract (Lump Sum Option) or (Target Price Option) to the Governing Body and the Trustees of the relevant VA School. This Deed of Novation forms Schedule 6 to the PfS Template Development Agreement.

It is generally considered preferable for the D&B Contract to be novated to both the Governing Body and the Trustees jointly, acknowledging their respective interests in the Works and the Site generally.  Where there is particular objection to the Trustees being involved, the D&B Contract could be novated to the Governing Body alone and for this reason references to the Trustees have been left in square brackets.  This follows the format adopted in the Development Agreement.
The LEP is required to execute this Deed of Novation upon request in accordance with Clause 27 of the D&B Contract.
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THIS DEED is made the 
 day of 
200[  ]
BETWEEN:
(1) [NAME OF LOCAL AUTHORITY] of  [ADDRESS OF LOCAL AUTHORITY](the "Authority") XE "(the "Authority")")" 
(2) THE GOVERNING BODY OF [[NAME] SCHOOL]  of [ADDRESS OF SCHOOL] (the "Governing Body")
(3) [NAME OF TRUSTEES] of [ADDRESS OF TRUSTEES] (“the Trustees”) XE "(the "Governing" 
(4) [NAME OF LEP] Limited a company registered in England (registration number [(] whose registered office is at  [ADDRESS OF LEP] ("LEP") XE ""D&B Contractor")") Body")")" 
NOW IT IS HEREBY AGREED as follows:

WHEREAS:
(A) By an agreement dated [(] between the Authority and the LEP (the "D&B Contract"), the LEP has agreed to procure the provision of [refurbished] [replacement] facilities at [insert address of school site] (a copy of which is attached at Schedule 1).

(B) By an agreement dated [(] between the Authority the Trustees and the Governing Body [and the Diocesan Authority] ("the Development Agreement"), the Governing Body [and the Trustees] have agreed to assume the rights and obligations of the Authority under the D&B Contract following the expiry of the Defects Liability Period as defined in the D&B Contract ("the Effective Date").

(C) The LEP consents to the substitution of the Governing Body [and the Trustees] for the Authority under the D&B Contract.

(D) This Deed is supplemental to the D&B Contract.

OPERATIVE PROVISIONS:

1. Release by the LEP

The LEP releases and discharges the Authority from further performance of the Authority's obligations to the LEP under the D&B Contract and from all claims and demands whatsoever arising out of or in respect of the D&B Contract whether arising prior to, on, or subsequent to the date Effective Date.

2. Release by the authority

The Authority releases and discharges the LEP from further performance of the LEP's obligations to the Authority under the D&B Contract and from all claims and demands whatsoever arising out of or in respect of the D&B Contract whether arising prior to, on, or subsequent to the Effective Date.

3. Acceptance of Liability by the governing body [and the TRUSTEES]
The Governing Body [and the Trustees] accept the liabilities of the Authority under the D&B Contract and agrees to perform all the duties and to discharge all the obligations of the Authority under it and to be bound by all its terms and conditions in every way as if the Governing Body [and the Trustees] were named in the D&B Contract as a party ab initio in place of the Authority.  Without limiting the generality of the foregoing the Governing Body [and the Trustees] acknowledge and agrees that it will receive and accept responsibility for negotiating and settling all claims and demands whatsoever against the Authority arising out of or in respect of the D&B Contract whether arising prior to, on, or subsequent to the Effective Date
.

4. Acceptance of Liability by the LEP

The LEP agrees to perform all of its duties and to discharge all of its obligations under the D&B Contract and to be bound by all terms and conditions in favour of the Governing Body [and the Trustees] in every way as if the Governing Body [and the Trustees] were named in the D&B Contract as a party ab initio in place of the Authority.  Without limiting the generality of the foregoing the LEP acknowledges and agrees that the Governing Body [and the Trustees] shall have the right to enforce the D&B Contract and pursue all claims and demands (future or existing) by the Authority whatsoever arising out of or in respect of the D&B Contract whether arising prior to, on, or subsequent to the Effective Date.

5. No Discharge of the authority's Liability

The Authority acknowledges and agrees with the Governing Body [and the Trustees] that all obligations under the D&B Contract have been observed and complied with in all respects up to and including the Effective Date and that nothing in this Deed shall operate to discharge the Authority from any liability in respect of duties performed prior to the Effective Date.

6. Entire Agreement

The terms and conditions of this Agreement represent the entire agreement between the parties relating to the novation of the D&B Contract and except as specifically amended by this Deed the terms and conditions of the D&B Contract remain in full force and effect.

7. THIRD PARTY RIGHTS
7.1 Entitlement of Third Parties

No term of this Deed is intended to give any entitlement as against either party to any person who is not a party to this Agreement.

7.2 Exclusion of Contracts (Rights of Third Parties) Act 1999

No term of this Deed may be enforced by any person other than a party to this Deed under the Contracts (Rights of Third Parties) Act 1999. 

.

8. Jurisdiction

The Courts of England are to have exclusive jurisdiction to settle any dispute in connection with this Deed.  Any proceeding, suit or action arising out of or in connection with this Deed shall therefore be brought in the English courts.  This jurisdiction agreement is irrevocable.  This clause is not concluded for the benefit of only one party to this Deed.

	The Common Seal of
)

[Name of Local Authority    
)
AUTHORITY ]    

)

was hereunto

)

affixed in the presence of:
)


	...............................................................

Authorised Signatory


	Executed as a deed 
for and on behalf of the Governing Body of [Name] 

School by :
Executed as a Deed by
[NAME OF TRUSTEES]

	………………………………………………

Authorised Signatory2
………………………………………………

(Signature)
………………………………………………

(Signature)


	
	


	Executed as a Deed by

[Name of LEP]


	................................................................


Director

................................................................


Director / Secretary 
............................................................


SCHEDULE 1 TC “SCHEDULE 1‑ COPY OF THE AGREED FORM DESIGN AND BUILDING CONTRACT” \f C \l “1” 
CERTIFIED COPY OF THE EXECUTED DESIGN AND BUILD CONTRACT

�   It will be necessary for the parties to take a view and agree at the time of practical completion of the Works where respective liabilities should lie.






