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BSF STANDARD DOCUMENT

Issued: AUGUST 2007

DATED [          ]

(1)
[NAME OF LOCAL EDUCATION PARTNERSHIP]

(2) 
[NAME OF SPV]

(3) 
[NAME OF HOLDCO]

_______

_____
_____________

MANAGEMENT SERVICES AGREEMENT

____

___________________________
BUILDING SCHOOLS FOR THE FUTURE

Standard Form Management Services Agreement

IMPORTANT NOTICE

This is the BSF standard form of the Management Services Agreement (MSA) the intention of which is to minimise the time and costs of dealing with legal issues relating to BSF. Partnerships for Schools (PfS) expect the standard form MSA to be used un-amended. However, a certain degree of customisation of the standard form MSA by Local Authorities will be necessary to reflect local circumstances and where this is anticipated it has been flagged in a footnote. 

The private sector should note that any proposed amendments to the standard form MSA will be one of the criteria taken into account by Local Authorities and PfS in the evaluation of a bid. Any proposed amendments to the standard form MSA, save for when such proposed amendments are scheme specific changes supported by strong scheme specific reasoning or highlight genuine drafting errors, are likely to be negatively evaluated.

The standard form MSA contains a number of footnotes, which identify certain key issues which the parties will need to consider when using it. The standard form MSA will therefore need to be analysed. The footnotes should be removed as appropriate before finalisation of the document for execution and/or release to bidders and reviewed in detail to ensure that its terms (and their impact) are clearly understood by the relevant parties.  

The standard form MSA is not a replacement for independent, specialist advice and Local Authorities should ensure that they take appropriate legal, financial and technical advice in using this document.  PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this standard form.
Should you have any questions on the standard form MSA you are asked to email your query to Paul Milner at:

paul.milner@partnershipsforschools.org.uk 
THIS AGREEMENT is made on [


]
BETWEEN:
(1)
[LEP] a company incorporated in England and Wales (registered number [     ]), having its registered office at [     ] (the “Management Services Company”); 

(2)
[PROJCO] a company incorporated in England and Wales (registered number [     ]), having its registered office at [     ] (the “SPV”); and

(3)
[HOLDCO] a company incorporated in England and Wales (registered number [     ]), having its registered office at [     ] (the “Holdco”) (together with the SPV called the “Project Companies”).

WHEREAS:
(A)
The SPV has contracted to design, build, finance, operate and maintain [ X & Y schools]  (“the Project”) pursuant to the terms of an agreement dated on or about a date of this Agreement and made between the [Local Authority] and the SPV (the “Project Agreement”).

(B)
The Management Services Company has agreed to provide certain administrative, company secretarial and Contract Management Services for the Project Companies pursuant to the terms and conditions of this Agreement.

1. DEFINITIONS AND INTERPRETATION

1.1 In this Agreement unless inconsistent with the context or otherwise specified:

	“Administrative Services”
:
	means those services more particularly described in Part 1 of Schedule 1;

	“Business Day”
:
	the day (other than Saturday or Sunday) on which banks are open for domestic business in the City of London;

	“Company Secretarial

Services”
:
	means those services more particularly described in Part 2 of Schedule 1;

	“Constitutional Documents” 
:
	means any relevant shareholder and other constitutional documents of the Project Companies;

	“Contract Management

Services”
:
	means those services more particularly described in Part 3 of Schedule 1;

	“Default Interest Rate”
	means [three percent] above the base rate from time to time of [the Royal Bank of Scotland plc];



	“Estimate”
:
	has the meaning given to it in clause 4.2;

	“Facilities Management

Agreement”
:
	means the Facilities Management Agreement dated on or about the date of the Agreement between [     ];

	“Fees”
:
	means the amounts to be paid by the Project Companies to the Management Services Company in respect of the provision of the Services pursuant to clause 6  (Fees);

	“Force Majeure” 
:
	means an Event of Force Majeure [or a Relief Event
] occurring under the Project Agreement;

	[“General Manager” 
:
	means the person named as such in Schedule 2;]

	“Key Personnel” 
:
	means the persons named in Schedule 2;

	“Parties”
:
	means the parties to this Agreement; and “Party” means any of them; 

	“Payment Date” 
:
	means the [last
] day of each Contract Month;

	“Personnel” 
:
	means the personnel appointed by the Management Services Company for the performance of the Services in accordance with this Agreement and includes Key Personnel; 

	“Registrar of Companies” 
:
	means the current Registrar of Companies for England and Wales and the Chief Executive of Companies House; 

	“Services
”
:
	means together the Administrative Services, the Company Secretarial Services and the Contract Management Services as may be varied  pursuant to clause 4 from time to time  in accordance with the terms of this Agreement; and 

	“Technical Adviser”
	means [                ].


1.2 Words and expressions defined in the Project Agreement that have been used but not otherwise defined in this Agreement shall have the same meaning as are respectively assigned to them in the Project Agreement, except where the context otherwise requires.

1.3 In this Agreement, except where the context otherwise requires:

1.3.1 references to clauses are to clauses of this Agreement;

1.3.2 words importing gender include the other gender;

1.3.3 references to persons include bodies corporate, firms and unincorporated associations;
1.3.4 the singular includes the plural and vice versa;

1.3.5 clause headings are included for the convenience of the Parties only and do not affect its interpretation; 
1.3.6 the obligations of a Party are to be performed at that Party’s expense and cost; and

1.3.7 references to all or any part of any statute or statutory instrument include any statutory amendment, modification or re-enactment in force at the date of this Agreement and references to any statute include any statutory instrument or regulations made under it.

2. TERM

2.1 This Agreement shall commence on the [Commencement Date]
.

2.2 Subject to termination in accordance with its terms, this Agreement shall continue in force until the Expiry Date.

3. PROVISION OF SERVICES

3.1 In consideration of payment of the Fees to the Management Services Company by the SPV, the Management Services Company shall provide the Services in accordance with the terms of this Agreement.

3.2 Acting at all times in accordance with the reasonable instructions and directions of the Project Companies during the term of this Agreement the Management Services Company shall provide the Services to the Project Companies by way of advice, consultation and administration as the Project Companies shall reasonably require or request.

3.3 In the performance of the Services under this Agreement, the Management Services Company shall (and shall procure that each of the persons performing or assisting it to perform its obligations under this Agreement shall):

3.3.1 exercise all reasonable skill, care, diligence and proper professional and technical expertise and judgment to be expected of a prudent and competent supplier of similar services for like projects having regard to the size, scope and complexity of the Project; and

3.3.2 comply with all relevant legal requirements and all applicable law.

3.4 The Management Services Company shall act solely as an independent contractor and shall have no power, as agent or otherwise, to legally bind or undertake on behalf of either of the Project Companies any commitment or liability, except to the extent that the Project Companies may direct in writing.
3.5 The Management Services Company shall provide or procure the provision of premises, Personnel and all equipment for the performance of the Services.
4. VARIATION TO THE SERVICES

4.1 The Management Services Company shall carry out and perform any variation to the Services required for the implementation of the Project requested from time to time by the Project Companies.  A variation to the Services will include any change, addition, omission or substitution to the Services or the alteration of the kind or standard of the Services which may be requested other than as a result of any negligent or wrongful act or omission of the Management Services Company.

4.2 If the Management Services Company shall at any time be requested to perform a service that it believes to be a variation, it shall before carrying out the variation give to the Project Companies a written estimate of the fee for the variation (the “Estimate”) (taking into account any reduction in work or other expense which might also occur as a result of the circumstances giving rise to the variation) within twenty (20) Business Days of the variation being requested.

4.3 Upon receipt of the Estimate the Project Companies shall either:

4.3.1 seek additional information relating to the Estimate;

4.3.2 confirm the Estimate, in which case the Management Services Company shall perform the variation as part of the Services and the Fee shall be adjusted accordingly;

4.3.3 withdraw the request; or

4.3.4 dispute the Estimate, in which case the Parties shall seek to agree the Estimate and change to the Fee.  If no agreement can be reached within twenty (20) Business Days of receipt of the Estimate, the variation shall not proceed and the Project Companies shall be free to procure the variation from another source.
5. PROJECT DOCUMENTS

The Management Services Company acknowledges that it has received copies of
 the Project Documents, Constitutional Documents, Ancillary Documents and Financing Agreements and shall perform the Services so as to satisfy all obligations and observe all restrictions imposed on the Project Companies under the Project Documents, Constitutional Documents, Ancillary Documents and Financing Agreements as are applicable to the Services and shall perform the Services in such manner that the Management Services Company shall not by its act, default or omission cause the Project Companies to be in breach of their obligations under any of the Project Documents, Constitutional Documents, Ancillary Documents or Financing Agreements.

6. PERSONNEL

6.1 The Management Services Company undertakes to the SPV that:

6.1.1 it shall at all relevant times engage and deploy to the Project an adequate number of competent and suitably qualified and experienced Personnel to enable the Management Services Company to discharge its obligations under this Agreement; and
6.1.2 such Personnel shall be experienced in the administration of projects of a comparable size, scope and complexity to the Project.

6.2 The Personnel shall (as between the Management Services Company and the Project Companies) at all times remain employees of the Management Services Company or of any company seconding or otherwise providing Personnel to the Management Services Company.

6.3 The Management Services Company shall not remove Key Personnel from their involvement in the Project without the consent of the SPV, such consent not to be unreasonably withheld
.

6.4 The SPV may at any time by notice to the Management Services Company require the Management Services Company to remove any  Personnel from the performance of the Services if the SPV believes (acting reasonably) that any member of Personnel materially misconducts himself or is negligent or is otherwise incapable of fulfilling his duties or has caused or is likely to cause the Project Companies to be in breach of their obligations under any of the Project Documents, the Constitutional Documents, Ancillary Documents or Financing Agreements.

6.5 Where Key Personnel are removed, dismissed or resign or are otherwise incapable of performance of their duties the Management Services Company shall nominate a suitable replacement or replacements as soon as practicable together with their curriculum vitae for approval of the SPV (such approval not to be unreasonably withheld).  Pending the appointment of any such replacement(s) and in any event within [ten (10)] Business Days of the removal, dismissal or resignation of the Key Personnel concerned the Management Services Company shall procure that at all relevant times the functions of the relevant Key Personnel are performed by a temporary replacement or replacements.  For the avoidance of doubt, the Key Personnel listed in Schedule 2 (Key Personnel) are hereby approved for the purposes of this Agreement.

6.6 In the event that any of the Key Personnel are replaced or removed or dismissed in relation to the same role as a result of the operation of clause 6.4 on more than [two] occasions over a [five] year period ending on the date of the [second] occasion, then upon the [second] such occasion the SPV shall be entitled to procure the services of replacement personnel from another source and in such event the Management Services Company shall indemnify the SPV against all costs, losses, claims, expenses and demands arising out of the procurement and employment of such replacement Key Personnel and the Fees shall be adjusted accordingly.

6.7 The [General Manager] or an agreed alternate shall act as the single point of contact for all enquiries related to the Services.

7. FEES
 & PAYMENT

7.1 The consideration for the provision of the Services by the Management Services Company to the Project Companies shall be a fee of £[     ] per annum [indexed
] payable to the Management Services Company by the SPV monthly in arrears on each Payment Date, the first such payment being made [pro-rata] on the first Payment Date falling after the [Commencement Date], against delivery of the Management Services Company invoice setting out the fee together with particulars of the Services to which such invoice relates.

7.2 The SPV shall pay the Management Services Company by cheque or bank transfer to the Management Services Company account at a bank to be nominated by the Management Services Company by written notice to the SPV.
  If an invoice is not provided within five (5) Business Days before the relevant Payment Date, the SPV shall pay the Management Services Company within ten (10) Business Days of receipt of that invoice.
7.3 The Fees shall be exclusive of VAT and shall include all expenses and disbursements relating to the provision of the Services.  

7.4 VAT shall be paid by the SPV to the Management Services Company at the rate for the time being in force and from time to time properly chargeable in respect of the Services on payments made in accordance with this clause 7.

7.5 In the event that the SPV fails to make the payment to the Management Services Company of the Fees by the Payment Date, the Management Services Company shall be able to recover as a debt the amount of such unpaid fees from the SPV and interest shall accrue on the outstanding sum due until the date of such payment at the Default Interest Rate.  Such interest shall be calculated on a daily basis and compounded quarterly from the Payment Date until the date the outstanding sum is received by the Management Services Company.

7.6 If the Management Services Company becomes liable to refund any amount to the SPV and such amount has not been refunded after the expiry of a period of five (5) Business Days from the date on which such refund was due then such refund shall bear interest at the Default Interest Rate.   Such interest shall be calculated on a daily basis and shall compounded quarterly from the date of the expiry of that period until the date the outstanding sum is received by the SPV.

8. LIABILITY AND INDEMNITY

8.1 The Project Companies shall keep the Management Services Company indemnified and held harmless from and against all actions, proceedings, costs, expenses, loss and damage whatsoever arising out of or in connection with the acts or omissions of the Project Companies in relation to this Agreement, except where the same shall arise from the breach, default, negligence or wilful misconduct of the Management Services Company, its employees, agents or duly authorised representatives, in which event the Management Services Company shall be solely responsible.

8.2 In this clause 8 the expression “costs, expenses, loss and damage” shall be given the widest interpretation lawfully possible and shall include the cost of complying with any direction, regulation, requirement or request made by or under or by virtue of any legislation (primary or secondary), order of any Government department or by-laws.

8.3 The Management Services Company shall keep the Project Companies indemnified and held harmless from and against all actions, proceedings, costs, expenses, loss and damage arising out of or in connection with the breach, default, negligence of wilful misconduct of the Management Services Company, its employees, agents or duly authorised representatives in relation to this Agreement, provided that the Management Services Company’s maximum aggregate liability for such costs, loss or damage shall in no circumstance exceed £[      ]
 provided that the following liabilities shall not accrue towards this cap:

8.3.1 liability for death or personal injury;

8.3.2 any liability that cannot lawfully be excluded or limited; and

8.3.3 any liability to the extent satisfied by or recoverable under any insurances held by the Management Services Company.

8.4 The Project Companies shall be jointly and severally liable to the Management Services Company under this Agreement.
9. TERMINATION

9.1 The SPV shall be entitled to terminate this Agreement forthwith upon written notice to the Management Services Company if the Management Services Company commits a material breach of this Agreement which is incapable of remedy or if capable of remedy is not remedied within [twenty (20)] Business Days of the SPV serving written notice on the Management Services Company specifying the breach and requiring its remedy.

9.2 This Agreement shall terminate immediately without the requirement for notice if:

9.2.1 the Project Agreement terminates; or

9.2.2 notice is received from the Agent (as defined under the Direct Agreement) requiring termination of this Agreement following the occurrence of an Event of Default or Service of a Termination Notice (in each case as referred to in the Direct Agreement); or

9.2.3 the Management Services Company, the SPV or Holdco is put into liquidation (except for the purposes of solvent amalgamation or reconstruction), makes any voluntary arrangement with its creditors, or becomes insolvent, or has a receiver manager/administrator, administrative receiver or administrator appointed for all or part of its assets, business or property.

9.3 The Management Services Company may terminate this Agreement upon the expiry of not less than [three (3)] months’ notice of termination given in writing to the SPV provided that:

9.3.1 the SPV consents in writing (such consent not to be unreasonably withheld) to such termination;
9.3.2 a substitute provider of Services is appointed, such appointment to be effective not later than the date of such termination; 
9.3.3 such substitute provider of Services enters into an agreement substantially in the same terms as the relevant provisions of this Agreement and the Management Services Company shall not be released from its obligations under this Agreement until such substitute has entered such new agreement; and
9.3.4 the notice to terminate is accompanied by copies of the signed prescribed forms notifying the Registrar of Companies of the cessation of the appointment of the Management Services Company as company secretary and the notice of appointment of his successor and which shall have been filed at Companies House on or before the date of notice of termination, including sending copies by post to the Project Companies on the same day as the originals are sent to the Registrar of Companies.
9.4 The Management Services Company may terminate this Agreement forthwith on written notice to the SPV where the SPV has failed to make payment to the Management Services Company of amounts due and payable under this Agreement within twenty (20) Business Days of receipt by the SPV of notification of non-payment.

9.5 Termination of this Agreement shall be without prejudice to any accrued rights and obligations at the date of termination and shall not affect the continuing rights and obligations of the Parties under clauses 8, 11, 12, 13, 14, 15.1, 15.4, 15.6, 16 and 17 or under any other provision of this Agreement that is expressed to survive termination or that is required to give effect to such termination or the consequences of the same. 

10. FORCE MAJEURE
10.1 In the event of Force Majeure upon which the Management Services Company is prevented or delayed from performing, partially or wholly any of its obligations under this Agreement, then it shall be entitled to suspend and/or delay the performance of its obligations for such period until it can re-perform its obligations provided that it (i) gives prompt written notice to the other Party that it is so prevented or delayed from performing such obligations as a result of the Force Majeure event and (ii) uses all reasonable endeavours to mitigate the effects of the Force Majeure event on the performance of its obligations under this Agreement.

10.2 In the event that the Management Services Company is prevented from carrying out the Services following an event of Force Majeure then it shall use all reasonable endeavours to assist the Project Companies in dealing with any matters arising that would normally fall to the Management Services Company under this Agreement.  For the avoidance of doubt, the occurrence of an event of Force Majeure under this clause 10 shall not entitle the Management Services Company to any compensation and, to the extent it is not performing the Services, the Fees shall be reduced accordingly. 
10.3 Any Party will have the right to terminate this Agreement by giving twenty (20) Business Days’ written notice of the same to the other Parties insofar as it relates to any Party affected by any event of Force Majeure if the event continues or its consequence remains such that the affected Party is unable to comply with its obligations under this Agreement for one hundred and twenty (120) Business Days.
11. MAINTENANCE OF RECORDS

The Management Services Company agrees to keep full and accurate books and records of receipts and disbursements in respect of the performance of the Services.  Upon five (5) business days prior written notice the Project Companies shall have the right to examine, at the Project Companies’ expense, the records of the Management Services Company in respect of the provision of the Services.  Such records shall be maintained by the Management Services Company at its registered office (or at such other place, if any, as the Management Services Company from time to time shall designate in a written notice to the Project Companies).

12. REPORTS AND WRITTEN MATERIAL

All written reports, recommendations, advice, records, documents and other materials prepared or obtained by the Management Services Company or coming into the possession of the Management Services Company during the term of this Agreement that concern any aspect of the business of the Project Companies shall be the sole and exclusive property of the Project Companies and at the end of the term of this Agreement, or at the request of the Project Companies during the term of this Agreement, the Management Services Company shall promptly deliver all such written materials to the Project Companies. Similarly, the Project Companies shall at the end of the term of this Agreement or at the request of the Management Services Company during the term of this Agreement promptly deliver to the Management Services Company all written materials in their possession concerning the business of the Management Services Company.

13. CONFIDENTIAL INFORMATION

Except as may be necessary in connection with the performance of the Services pursuant to this Agreement or as may otherwise specifically be agreed between the Parties, or if disclosure is required by law or such information is in the public domain, neither the Management Services Company, nor any of its employees shall, at any time during the term of this Agreement or thereafter, communicate or disclose to any person or use for its, his or her own account or business any information, observations, data, written materials, records or documents concerning the business or affairs of the Project Companies.  Similarly, neither any of the Project Companies nor any of their employees shall, except to the Shareholders, the Senior Lenders or their respective professional advisers or as may be agreed with the Management Services Company at any time during the term of this Agreement, or if disclosure is required by law or such information is in the public domain, or thereafter, communicate or disclose to any person or use for its, his or her own account or business any information, observations, data, written materials, records or documents concerning the business affairs of the Management Services Company.

14. NOTICES

Any notice, consent or the like required to be given hereunder shall be given in writing and may be given either by hand or sent by post addressed to the recipient Party at its address contained herein (or to some other address as shall have been notified in writing by such Party to the other from time to time) and any notice given by post shall be deemed to have been served on the expiration of seventy-two (72) hours after the same is correctly addressed and posted.

15. ANCILLARY PROVISIONS

15.1 Waiver

No delay or failure by any Party to exercise any of its powers, rights or remedies under this Agreement shall operate as a waiver of them, nor shall any single or partial exercise of any such powers, rights or remedies preclude any other or further exercise of them.  The remedies provided in this Agreement are cumulative and not exclusive of any remedies provided by law.

15.2 Assignment

No Party shall assign, encumber, dispose of or otherwise transfer any of its rights under this Agreement without the prior written consent of the other Parties, which shall not be unreasonably withheld.  Nothing in this clause 15.2 shall prevent the grant of or exercise of any security over or in relation to any of the shares of the Project Companies or over or in relation to this agreement under the Financing Agreements.

15.3 Sub-contracting

15.3.1 No Party shall employ sub-agents or otherwise delegate to any third party the performance of any of its obligations under this Agreement without the prior written consent of the other Parties, which shall not be unreasonably withheld.  If such consent is given, every act or omission of such sub-agent or third party shall for the purposes of this Agreement be deemed to be the act or omission of the Party concerned.

15.3.2 [The Parties acknowledge that the Management Services Company intends to sub-contract the performance of the Services to [                   ] under the terms of the Management Services Sub-Contract[s] entered into on or about the day of this Agreement between the Management Services Company and [             ]. The Project Companies hereby give their written consent to the Management Services Company subcontracting in accordance with this clause 15.3.2.]

15.3.3 Any Party may exercise and perform any of its respective rights and obligations under this Agreement through any other company which at the relevant time is its holding company or subsidiary or a subsidiary of any such holding company (in each case “subsidiary” having the meaning given to it by section 144 of the Companies Act 1989) and any act or omission of any such company shall for the purposes of this Agreement be deemed to be the act or omission of the Party concerned.

15.4 Severability

If any part of this Agreement is found by any court or other competent authority to be invalid, unlawful or unenforceable then such part shall be severed from the remainder of this Agreement which shall continue to be valid and enforceable to the fullest extent permitted by law.

15.5 Costs and Expenses

Each Party shall pay its own legal expenses incurred in the preparation and execution of this Agreement.

15.6 Entire Agreement

15.6.1 This Agreement supersedes any agreements made or existing between the Parties before or simultaneously with this Agreement in relation to the subject matter of this Agreement (all of which shall be deemed to have been terminated by mutual consent with effect from the commencement date of this Agreement) and constitutes the entire understanding between the Parties in relation to the subject matter of this Agreement.

15.6.2 Except as otherwise permitted by this Agreement, no change to its terms shall be effective unless it is in writing and signed by or on behalf of the Parties.

15.7 Exclusion of Warranties

In entering into this Agreement, each Party acknowledges that it does not do so on the basis of, and does not rely on any representation, warranty or other provision except as expressly provided in this Agreement and all conditions, warranties or other terms implied by statute or common law are excluded to the fullest extent permitted by law.

15.8 Partnership

Nothing in this Agreement shall create or be deemed to create a partnership between the Parties and no Party shall be responsible for the acts or omissions of the employees or representatives of the other Parties.

16. GOVERNING LAW

The construction, validity and performance of this Agreement shall be governed in all respects of English law and the parties hereto hereby submit to the non-exclusive jurisdiction of the English Courts.

17. EXCLUSION OF CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

The parties to this Agreement do not intend any of its terms to be enforceable pursuant to the Contracts (Rights of Third Parties) Act 1999 by any person who is not a party to this Agreement.

This Agreement has been signed on the date first set out above.

SIGNED by
)

duly authorised officers for and 
)

on behalf of 
)

[LEP] 
)

SIGNED by
)

[SPV]
)
acting by:

Director

Director/Secretary

SIGNED by
)

[HOLDCO]
) 

acting by:

Director

Director/Secretary

SCHEDULE 1

Services


Part 1

Administrative Services

1. Conducting all correspondence as is necessary, including the administration of all VAT records and returns, on behalf of the Project Companies.

2. Providing the Services to the Project Companies by way of advice, consultation and administration as the Project Companies shall reasonably require or request.

3. The Management Services Company will attend the regular liaison meetings with the Authority including the Liaison Committee meetings throughout the Contract Period, and attend the Project Companies’ board meetings as required.

4. When requested by the Project Companies, the Management Services Company will act as public relations advisers to the Project Companies, including handling all routine contacts with the press and the public.

5. The Management Services Company will provide all necessary assistance in relation to the negotiation of any variations to the Project Agreement and the Project Documents that arise during the Contract Period.

6. The Management Services Company will inform the Project Companies of any matters which are referred to the Disputes Resolution Procedure under the Project Agreement and the Project Documents, and shall assist in the preparation and, where appropriate, the presentation of, any information required as a result.

7. The Management Services Company will provide or instruct others to procure and provide the information and data necessary for the Project Companies to comply with the reporting and compliance requirements of the Project Documents and the Financing Agreements, all in accordance with the timescales required by the Project Documents and the Financing Agreements.

SCHEDULE 1


Services 


Part 2

Company Secretarial Services
Undertaking all those duties appertaining to the post of company secretary of a company and holding company and including (but not limited to):

1. Maintaining (without prejudice to the generality of the foregoing) statutory records and registers of the Project Companies.
2. Preparing and despatching notices of the boards of directors of Holdco and the SPV.
3. Preparing and dispatching notices of the meetings of the shareholders and the noteholders (where applicable) of the Project Companies.
4. Preparing the minutes of the boards of directors of, and the meetings of the shareholders and noteholders of, the Project Companies.
5. Preparing and filing all resolutions and related documents with the Registrar of Companies.
6. Attending and taking minutes of the boards of directors of, and the meetings of the shareholders and noteholders of, the Project Companies.
7. Preparing and filing companies forms and returns (including the Annual Return) and other documents with the Registrar of Companies.
8. Dealing with annual compliance formalities.
9. Conducting correspondence with members and shareholders of the Project Companies.
10. Undertaking all general legal and corporate administration on behalf of the Project Companies and liaising with their legal advisers as appropriate, other than providing an audit function or any legal advice.

SCHEDULE 1


Services 


Part 3

Contract Management Services
Conducting the general management services necessary for undertaking project management and overseeing efficient operation of the Project Companies’ businesses, including (but not limited to):

1. Preparing the Project Companies' Health & Safety Policy for Approval by the Project Companies and thereafter monitoring that they are implemented by the Project Companies and the by the SPV’s sub-contractors. Regularly reporting on Health & Safety matters.

2. Monitoring the performance by the counterparties to the Project Documents, Ancillary Documents, Financing Agreements and the Constitutional Documents of their contractual obligations and reporting to the board of directors of the SPV and making recommendations regarding the performance under the contracts.  

3. Preparing monthly project reports for submission to the board of directors of the SPV as set out in Appendix 1 (Monthly Report) to this schedule.

4. On an annual basis or as may be required to enable the Project Companies to comply with their statutory obligations:

a. Maintaining the audited accounts and records of the Project Companies required under the Companies Act 1985 or any re-enactment thereof;

b. Arranging for the preparation and submission of the Annual Accounts of the Project Companies required pursuant to the Companies Act 1985 or any re-enactment thereof and arrange the timely filing thereof (and in any event within four months of the end of the financial year);

c. Arranging for the preparation and timely filing of all returns relating to VAT;

d. Arranging for the preparation and timely filing of all returns required by HM Revenue & Customs;

e. Arranging for the due performance of the Project Companies’ obligations under the PAYE and NI regulations; and

f. Arranging for prompt payment of all sums due to be paid by the Project Companies to HM Revenue & Customs.

5. Arranging for the preparation of an annual budget for each of Hold Co and the SPV for each financial year.  Such annual budgets must be submitted no later than one month before the start of each financial year.
6. Arranging for the preparation for cashflow forecasts for the SPV for each period of 12 months following the Commencement Date, and each quarter thereafter on a rolling basis as soon as practical and at the latest by three weeks before the end of each quarter.
7. Arranging for the preparation of cashflow statements for the SPV for each period of 12 months immediately preceding the beginning of each quarter following the Commencement Date.
8. Arranging for the preparation of all financial information relating to the Project required to be provided pursuant to the Project Agreement and the Financing Agreements.

9. Arranging for the preparation and where relevant inclusion within the Monthly Report, of all financial information required to be delivered to the shareholders in the Project Companies.  

10. Arranging for the preparation of any other financial or management information relating to the Project Companies as may be reasonably requested from time to time by the Project Companies, including monthly management accounts, such accounts to be provided [ten (10)] days from submission of the request by the Project Companies.

11. [Providing and maintaining an operating model that is agreed with the Board and the [Senior Lenders], and which provides for:

a. Updating for actuals, including revenue, costs, RPI and variations; and

b. Preparing semi-annual forecasts for the [Senior Lenders].]

12. Renewing and maintaining all insurances required under the Project Documents and Ancillary Documents, including dealing with renewals, claims and requests for information from insurers.

13. Dealing promptly with all notices concerning the project, including under the Project Agreement and Financing Agreements.

14. Design and Construction Phase

Working with the employer’s agent (or equivalent) appointed by the SPV in relation to the Project during the design and construction and in particular:

a. Acting as liaison between the Project Companies and its sub-contractors as necessary pursuant to the Project Agreement and the Project Documents;
b. Attending regular progress meetings with the Authority and the sub-contractors and any other meetings as required, so as to enable the Project Companies to fulfil their contractual obligations;
c. Monitoring phasing and decanting so as to identify potential problems and facilitate resolution of conflicts with the Authority and with the sub-contractors;
d. Liaising with, and providing all information reasonably required by, the Independent Certifier and responding to comments and reports of the Independent Certifier and taking action as appropriate;
e. Liaising with, and providing all information reasonably required by the Technical Adviser and responding to comments and reports of the Technical Adviser and taking as appropriate to enable the Project Companies to fulfil their contractual obligations; and 
f. Monitoring the compliance of, reporting on non-compliances by, and recommending remedial courses of action for, the Building Contractor under the Building Contract.
15. The Services Period

a. Acting as the liaison between the Project Companies and its sub-contractors as required pursuant to the Project Agreement and the Project Documents;
b. Representing the Project Companies at all meetings required under the Project Documents or Financing Agreements at which the Project Companies are to attend with the Authority, the SPV’s sub-contractors and the Senior Lenders and each of their professional advisers;
c. Managing the tendering of any additional services arising out of any variation to the Project Agreement and the Project Documents;
d. Managing the market testing and benchmarking procedures reasonably required by the Project Companies for the Project;
e. From time to time facilitating on-site liaison between the Project Companies, the sub-contractors and their respective contractors and the Authority in respect of all operational elements of this Project in accordance with the Project Agreement and the Project Documents; and
f. Seeking to facilitate the swift resolution of any disputes between the Authority and/or sub-contractors and the Project Companies.

16. Preparing and submitting to the Authority monthly invoices for payments under the Project Agreement and the Project Documents, together with the relevant supporting documentation in the format required by the Project Agreement and the Project Documents.

17. Providing technical advice (unless otherwise specifically instructed) as appropriate.
18. Liaising with the [Senior Lenders] and providing information to satisfy their information requirements under the Financing Agreements.
19. Monitoring and reporting on compliance with any or all obligations of the Project Companies under the Constitutional Documents.
20. Paying bills and invoices unless otherwise specifically instructed by the Project Companies or designated in, inter alia, the Project Agreement or the Facilities Management Agreement regarding the Project Companies.
21. Receiving and checking invoices from sub-contractors and others.
22. Making all payments as required out of the Project Companies’ bank accounts, to be done in accordance with the relevant bank mandates and the Financing Agreements.
23. Reviewing and complying with accounting and management internal control procedures for the Project Companies.
24. Monitoring, calculating and maintaining detailed records of the following amounts pursuant to Schedule 6 to the Project Agreement (Payment Mechanism):


a. The Unavailability Deductions for each Contract Month;

b. The Unavailable but Used Deductions for each Contract Month;

c. The Service Performance Deductions for each Contract Month;

d. The Reporting Deductions for each Contract Month;

e. The Catering Deductions for each Contract Month; and
f. Amounts due in respect of Utilities and Pass Through Costs.
25. Arranging, in consultation with the Management Services Company's board of directors, all necessary insurance cover premiums being charged as appropriate to the account of the Project Companies, including but not limited to those in respect of the Required Insurances under the Project Agreement.

APPENDIX 1 TO SCHEDULE 1


Monthly Report

A monthly report will be produced incorporating the following information.  The report will be in summary form.  The Board will receive this report each month. Some items will be time limited.

1. Project Overview

a. Health and Safety Report

b. Incident Report

c. Health and Safety Policy Statement

2. Construction
a. Progress against programme

b. Enabling Works

c. Design development 

d. Independent Tester’s Report

e. Employer’s Agent’s Report
f. Variations

g. Safety

h. Quality

i. Environmental issues 

3. Decanting and Commissioning

a. Progress against programme

4. Service Reports 

a. Overview including any variations

b. Performance against output specifications

c. Quality Audit Reports
4a Hard FM Report 

a. Maintenance – Planned / Reactive

b. Service quality and Performance

c. Energy Management

d. Risk Management
4b Life Cycle Fund.

a. Consideration of long / medium term plan

b. Progress against agreed plan
4c Soft FM Report 

a. Catering 

b. Cleaning 

c. Grounds Maintenance

d. Caretaking 

e. Security & Car Parking
f. Performance against output specification

5. Financial Matters
a. Financial information required to be supplied to the boards of directors of the Project Companies
b. Invoicing and payment report

c. Reports on a monthly basis during Construction and quarterly during Operations showing actual cash, P&L and balance sheet performance against forecast and base case model
d. Quarterly forecast
e. Services Performance: reconciliation against performance monitoring
f. Variations Proposed
g. Compliance with Financing Agreements
6. Variations

a. The Management Services Company will report on the costed impact of any proposed changes, and may make suggestions as to changes that may increase efficiency
7. Disputes
a. If any

8. Insurance Matters
a. Claims performance and premium information

SCHEDULE 2


Key Personnel












� Authority to consider.  If wider definition used then the LEP will also be relieved from performance under this agreement in circumstances where the SPV is only relieved from termination under the Project Agreement.


� To be consistent with SPV cashflow under the Financial Model.


� This document deals with the LEP managing and monitoring obligations of the SPV and HoldCo.  If the LEP sub-contracts the performance of the Services then the sub-contract will also need to cover monitoring and managing the obligations of the LEP under documents to which the LEP is a party, such as the SPA, D&B Contract, any FM Contract with the Authority, and the ICT Services Contract.


� Please note that if the Project Companies are established prior to the Commencement Date of the Project Agreement it may be necessary for the Management Services Agreement to come into force at an earlier date.


� Where the Services are sub-contracted by the LEP, the sub-contractor will also have to take on additional services so as to satisfy the LEP’s obligations under other documents to which it is a party, such as the D&B Contract, ICT Services Contract, SPA and the LEP constitutional documents.


� Need clarity as to the way in which Key Personnel are employed or seconded.  “Key Personnel” should include at least the Contractor’s Representative under the Project Agreement and the SPV’s General Manager.  (Note that in any sub-contract, it should also include the person who manages the New Project Approval process for the LEP.)  Consider whether to append an agreed form of secondment agreement to this document to cover all secondments during the term.


� It may be appropriate to provide for a “Start Up Management Fee” at the Commencement Date.


� Indexation to be specified.


� Regardless of who is to pay, the Project Companies should be jointly and severally liable to the Management Services Company; see clause 8.4.


� Liability cap of the Management Services Company to be agreed on a project specific basis; as is the question of whether Professional Indemnity Cover is maintained in favour of the Management Services Company.


� Where the Management Services are ultimately provided by an entity that is connected to a sub-contractor to the Project Companies and that sub-contract is terminated (for whatever reason) then the LEP needs to be able to terminate the Management Services sub-contract.  This will need to be provided for in the Management Services sub-contract.  It is then for the LEP to propose a replacement sub-contractor for the Services, and provisions to cover the suitability of a replacement should be inserted into the Management Services sub-contract. 


� It is assumed that the majority of bidders will seek to pass down their obligations under this agreement to a third party/related company and such parties should be identified as part of bid documentation.  See footnote no’s 3, 5, 6 & 11, which comment on provisions to be amended or inserted as part of the drafting of the sub-contract.


� Please note that the Services set out in Schedule 1 are those services that a Management Services Company would commonly be expected to perform in similar types of projects.
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