[image: image1.png]



DATED                                                   200[ ● ]
(1)   [LOCAL AUTHORITY]

(2)   [LOCAL EDUCATION PARTNERSHIP]

_______________________________

DESIGN AND BUILD CONTRACT

Target Cost Option

_______________________________

Issued: February 2008
BUILDING SCHOOLS FOR THE FUTURE

Standard Form Design and Build Contract

IMPORTANT NOTICE

This is the BSF standard form of Design and Build Contract (Target Cost Option) the intention of which is to minimise the time and costs of dealing with legal issues relating to BSF.  Partnerships for Schools (PfS) expect the standard form Design and Build Contract to be used un-amended.  However, a certain degree of customisation of the standard form Design and Build Contract may be necessary to reflect local circumstances and where this is anticipated it has been flagged in a footnote. 

The private sector should note that any proposed amendments to the standard form Design and Build Contract will be one of the criteria taken into account by Local Authorities and PfS in the evaluation of bid responses to Invitations to Continue Dialogue and Invitations to Submit Final Bids.  Any proposed amendments to the standard form, save where proposed amendments are either scheme specific changes supported by strong scheme specific reasoning or highlight genuine drafting errors, are likely to be negatively evaluated. 

This version of the Design and Build Contract contains changes arising out of changes in legislation and good practice developed on subsequent BSF schemes along with changes to the suite of BSF documents.  It is to be used in projects where initial bids have not been received as at 1 January 2008.  The same principles apply to its applicability to projects procured by a LEP under Schedule 3 to the Strategic Partnering Agreement.  Where Stage 1 Approval has not been obtained as at 1 January 2008, this document must be used as the base document.  
The standard form Design and Build Contract contains a number of footnotes which identify certain key issues that the parties will need to consider when using it.  The standard form will therefore need to be analysed and reviewed in detail to ensure that its terms (and their impact) are clearly understood by the relevant parties.  The footnotes should be removed as appropriate before finalisation of the document for execution and/or release to bidders.

Please note that the standard form Design and Build Contract is not a replacement for independent, specialist advice and Local Authorities should ensure that they take appropriate legal, financial and technical advice in using this document.  PfS and its advisers accept no liability whatsoever for any expense liability loss claim or proceedings arising from reliance placed upon the standard form.

Should you have any questions on the standard form Design and Build Contract you are asked to email your query, in the first instance, to:

Paul Milner at:

paul.milner@partnershipsforschools.org.uk
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THIS AGREEMENT is dated [ ● ] 200[ ● ]
BETWEEN:

(1)
[LOCAL AUTHORITY] of [ ● ] (the Authority); and

(2)
[LOCAL EDUCATION PARTNERSHIP], a company registered in England (registration number [ ● ]) whose registered office is at [ ● ] (the LEP),
each one a Party and together the Parties.

RECITALS 

A
The Department for Children, Schools and Families (DCSF) and Partnerships UK have set up Partnerships for Schools (PfS) to manage the delivery of the "Building Schools for the Future" (BSF) programme. 

B
Under the BSF programme the ownership and responsibility for all aspects of local education (including capital investment) will remain with the relevant local authority.  However, the establishment of Local Education Partnerships (LEPs) will create a means of delivery through which capital investment made available through the BSF programme can be effectively deployed by local authorities into their secondary school estate for the purposes of taking forward each local authority’s Strategy for Change (as defined in the Strategic Partnering Agreement). 
C
The Authority has agreed to enter into this Agreement pursuant to its powers contained in section 2 of the Local Government Act 2000, section 14 of the Education Act 1996, section 22 of the Schools Standards and Framework Act 1998 and section 111 of the Local Government Act 1972 in order to enable investment in certain educational services and facilities for which it is responsible.

D
This Agreement is entered into pursuant to the BSF programme and relates to the construction of [new/refurbished/remodelled] educational facilities at [ ● ]
 as more particularly set out in the Authority’s Requirements and the LEP’s Proposals. 

1 DEFINITIONS AND INTERPRETATION 

1.1 Definitions

In this Agreement and in the Recitals, unless the context otherwise requires, the following terms shall have the meanings given to them below.

1999 Act
the Local Government Act 1999;

Abandons
not to carry out the Works contemplated by the Construction Programme at one or more of the Sites for [15] consecutive Business Days or during [40] Business Days (whether consecutive or not) in any period of 12 months;

Academic Year


means the period beginning on 1 September in any year and ending on 31 August in the following year;

Actual Cost


the actual cost incurred by the LEP including the costs of the LEP's Supply Chain in carrying out the Works including, without limitation the cost of goods and materials ordered by the LEP or the LEP’s Supply Chain for which payment has become due, net of all discounts, rebates and taxes, ascertained on an open book basis in accordance with clauses 16.1 (Open book recording of costs) to 16.7 (Adjustments to the Target Cost and Guaranteed Maximum Cost) for which the LEP is entitled to payment or be compensated in accordance with clauses 15 (Variations),16 (Payment) or 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations) including any amounts in respect of the LEP and the LEP's Supply Chain’s central office overheads, administration and the like and including the LEP’s Supply Chain’s profit but excluding profit in respect of the LEP (which is exclusively contained in the LEP’s Margin), any Excluded Costs and any sums included as part of the Project Management Fee;

Adverse Rights

any interests, rights, covenants, restrictions, stipulations, easements, customary or public rights, local land charges, mining or mineral rights, franchise, manorial rights and any other rights or interests in or over land, in each case whether or not registered that would, if exercised, prevent or disrupt the carrying out of the Works;
Affected Party


has the meaning given to it in the definition of Force Majeure Event in this clause 1.1;

Affiliate


in relation to any person, any holding company or subsidiary of that person or any subsidiary of such holding company, and "holding company" and "subsidiary" shall have the meaning given to them in section 1159 of the Companies Act 2006, provided that the Authority and Partnerships for Schools shall not be construed for any purposes as being an Affiliate of the LEP;

Amended Reinstatement Outline
has the meaning set out in clause 26.3.3;

Ancillary Rights
the grant of: 

(a)
a non-exclusive licence to the LEP and any LEP Related Party to enter and remain upon the Sites in order to carry out the Works;

(b)
such rights of access to and egress from the Sites as are necessary for the LEP and any LEP Related Party to perform their obligations and exercise their rights under this Agreement and in particular for the purposes of implementing the Works including those highlighted [green] on the Site Plans provided that such rights may be varied by the Authority and such variation shall be deemed to be a Variation;

(c)
rights of free and uninterrupted passage and running of water soil gas electricity telephone and other services including those highlighted [green] on the Site Plans provided that such rights of passage may be varied by the Authority to such alternative routes as the Authority may reasonably specify from time to time; and 

(d)
the right, where necessary, to inspect, repair, maintain or renew the Services Media and the right (at the cost of the LEP) to connect into the Services Media and to construct such new Services Media as may from time to time be necessary to serve the Sites provided that the prior written consent of the Authority is obtained (such consent not be unreasonably withheld or delayed), 

provided that:

(e)
the rights are granted insofar as the Authority is capable of granting them and such rights are subject to the Disclosed Title Matters; and

(f)
the rights shall not in any circumstances entitle the LEP or any LEP Related Party to exclusive occupancy or exclusive possession of any part of the Sites (save as may be required by the LEP and approved by the Authority (such approval not to be unreasonably withheld or delayed) in order to comply with relevant health and safety legislation on a temporary basis);

Approved Purposes


has the meaning set out in clause 29.1 (Project Data);

Approved RDD Item
an item of Reviewable Design Data which has been returned or deemed to have been returned marked "no comment" or "proceed subject to amendment" under the Review Procedure;

Asbestos

has the meaning given to it in the Control of Asbestos at Work Regulations 2002;

Asbestos Survey 


the [surveys]
;

Asbo

an anti-social behaviour order as defined in the Crime and Disorder Act 1998;

As-Built Drawings


drawings, technical information, models, operation and maintenance manuals and technical information of a like nature to encompass the method of construction, manufacture, operation and maintenance of each element of the Works in sufficient detail to allow a competent person to understand all material elements of the Works and to maintain, dismantle, reassemble, adjust and operate all plant, equipment, fixtures, structures and construction elements thereof;

Authority Default


one of the following events:

(a)
an expropriation, sequestration or requisition of a material part of the assets and/or shares of the LEP by the Authority or other local, national or supra-national agency, inspectorate, minister, ministry, official or public or statutory person of the Government of the United Kingdom or of the European Union; 

(b)
a failure by the Authority to make payment of any amount of money that is due and payable by the Authority under this Agreement in respect of which the LEP has served a formal written demand on the Authority after the later of:

(i)
the date the relevant payment became due; and
(ii)
the final date for payment has occurred in accordance with clause 16.12 (Final date for payment), 

and in respect of which the LEP has not been paid within [20] Business Days from the date of service of such written demand;

(c) 
a breach by the Authority of its obligations under this Agreement which substantially frustrates or renders it impossible for the LEP to perform its obligations under this Agreement for a continuous period of 2 months; 
(d)
a breach by the Authority of clause 35.1 (Restrictions on transfer of this Agreement by the Authority) of this Agreement; or
(e)
termination of the Strategic Partnering Agreement as a result of a Local Authority Event of Default (as that term is defined in the Strategic Partnering Agreement);

[Authority Necessary Consents

[ ● ]
;]
Authority Notice of Variation
has the meaning set out in clause 15.1 (Variations);

Authority Planning Conditions

those conditions set out in Schedule [ ● ];

Authority Related Party
(a)
an officer, agent, contractor, employee or sub-contractor (of any tier) of the Authority [or Governing Body] acting in the course of his office, employment or appointment (as appropriate);

(b)
any governor or the Governing Body of the School acting as such, or any teacher employed at the School acting in the course of their employment;

(c)
an officer, agent or employee of an Academy Trust
 acting in the course of his office employment or appointment (as appropriate);and

(d)
[                           ]
,

but excluding in each case the LEP, the LEP’s Supply Chain and any LEP Related Parties;

Authority’s Policies
the policies of the Authority referred to in Schedule 19 (Authority’s Policies);

Authority’s Representative
the representative appointed by the Authority pursuant to clause 3 (Representatives and Co-operation);

Authority’s Requirements
the requirements of the Authority in relation to the provision of the Works set out in Schedule 1 (Authority’s Requirements);

Bid Date

means [ ● ];

Building/Buildings


any building or other erection at any of the Sites;

Building Contractor

means [INSERT NAME AND COMPANY REGISTERED NUMBER] or such other building contractor appointed by the LEP to carry out and complete the Works;
Buildings Survey


the [survey];

Business Day


any day (other than a Saturday or Sunday) on which banks are open for domestic business in the City of London;

CDM Regulations


the Construction (Design & Management) Regulations 2007;

Certificate of Completion of Making Good Defects


the certificate issued in accordance with clause 23.5; 

Commercially Sensitive Information

the subset of Confidential Information listed in column 1 of Part 1 (Commercially Sensitive Contractual Provisions) and column 1 of Part 2 (Commercially Sensitive Material) of Schedule 18 (Commercially Sensitive Information) in each case for the period specified in the respective columns 2 of Parts 1 and 2 of Schedule 18 (Commercially Sensitive Information);

Compensation Event


(a)
a breach by the Authority of any of its obligations under this Agreement; 

(b)
the opening up or testing of any materials, goods or executed works in accordance with clause 13.2 (Right to open up) which do not reveal any evidence of any failure to comply with the terms of this Agreement;

(c)
suspension by the LEP for non-payment pursuant to clause 16.17 (Right to suspend performance for non-payment); 

(d)
any other event or circumstance identified as a Compensation Event in this Agreement; or
(e)
the occurrence of a Compensation Event (as such term is defined in the ICT Services Contract) which falls within paragraph (a) of such definition under the ICT Services Contract; 
Completion Certificate(s)
a certificate issued by the [Authority’s Representative] [Independent Certifier] when he is satisfied that completion of the Works or the relevant parts of the Works set out in part 1 of Schedule 7 (Date or Dates for Completion) has or have occurred in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works));

Completion Date(s)
the date or dates certified by the [Authority’s Representative] [Independent Certifier] as the date or dates on which the Works or the relevant parts of the Works set out in part 1 of Schedule 7 (Date or Dates for Completion) were completed in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works));

Completion Requirements
the requirements set out in Schedule 8 (Completion Requirements);

Confidential Information 

(a)
information that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) and may include information whose disclosure would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights, know-how, of either Party and all personal data within the meaning of the DPA; and

(b)
Commercially Sensitive Information; 

Construction Programme


the programme for the carrying out of the Works a copy of which is set out in Schedule 4 (Construction Programme) as updated from time to time in accordance with the terms of this Agreement;

Contamination


all or any pollutants or contaminants, including any chemical or industrial, radioactive, dangerous, toxic or hazardous substance, waste or residue (whether in solid, semi-solid or liquid form or a gas or vapour);

Contractor’s All Risks Insurance

has the meaning given to it in clause 26.1;

Convictions


other than in relation to any minor road traffic offences, any previous or pending prosecutions, convictions, cautions and binding overs (including any spent convictions as contemplated by section 1(1) of the Rehabilitation of Offenders Act 1974 by virtue of the exemptions specified in Part II of Schedule 1 of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975 (SI 1975/1023) or any replacement or amendment to that Order);

Criminal Records Bureau


the bureau established pursuant to Part V of the Police Act 1997;

Date or Dates for Completion


the date or dates specified in part 1 of Schedule 7 (Date or Dates for Completion) for completion of the Works or the relevant parts of the Works, subject to adjustment in accordance with clauses 15 (Variations) or 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations);

Decant Protocol


the protocol set out in Schedule 17 (Decant Protocol) identifying the obligations and the responsibilities of the Parties in relation to the removal of items from the Existing Buildings and their relocation to and installation in the New Buildings;

Defect


any defect in any of the Buildings, or any part of them, or anything installed in any Buildings which is attributable to:

(a)
defective design;

(b)
defective workmanship or defective materials (which shall exclude Asbestos) plant or machinery used in the construction of such Buildings having regard to Good Industry Practice and to appropriate British or European Union standards and codes of practice current at the date of construction of the Building;

(c)
the use of materials in the construction of any Building which (whether or not defective in themselves) prove to be defective in the use to which they are put in the construction of any such Building; 

(d)
defective installation of anything in or on any Buildings;

(e)
defective preparation of the Sites on which any New Building is constructed; or

(f)
defects brought about by adverse ground conditions or by reason of          subsidence, water table change or any other change to ground conditions;

Defects Liability Period


for each relevant part of the Works set out in part 1 of Schedule 7 (Date or Dates for Completion) the period of 12 months commencing on the Completion Date for that part of the Works;

Design Data
all drawings, reports, documents, plans, software, formulae, calculations and other data relating to the design, construction, testing or operation of the School in each case that is used by or on behalf of the LEP and or the LEP’s Supply Chain in connection with the provision of the Works or the performance of the LEP’s obligations under this Agreement;

Direct Losses
all  damages, losses, liabilities, claims, actions, costs, expenses (including the cost of legal or professional services, legal costs being on an indemnity basis), proceedings, demands and charges whether arising under statute, contract or at common law but excluding Indirect Losses; 

Disclosed Data


information relating to the Works disclosed to the LEP and its advisers before the date of this Agreement including: 

(a) 
any ITCD issued to the LEP prior to the date of this Agreement;

[(b) 
any information memorandum issued by the Authority on [date] in relation to the Works;

(c) 
information contained in the data room located at [insert details];]

(d) 
the results of any investigations and surveys carried out at any of the Sites or on any Buildings (whether carried out by, or on behalf of, the LEP or the Authority); [and]
(e) 
[others];

Disclosed Searches

the searches listed in Part 4 of Schedule 15 (Warranted Title Matters);

Disclosed Title Matters

the matters set out in Part 2 of Schedule 15 (Warranted Title Matters);

Dispute Resolution Procedure 

the procedure for the resolution of disputes set out in clause 36 (Dispute Resolution Procedure);

DPA


the Data Protection Act 1998;

Educational Services
the provision of teaching and pastoral support for school age children, the provision of careers advice, liaison with parents and guardians of pupils and the carrying on of extra-curricular activities for pupils and the use of educational accommodation by the local community;

Emergency
an event causing, or in the reasonable opinion of the Authority, threatening to cause death or injury to any individual, or serious disruption to the lives of a number of people or extensive damage to property, or contamination of the environment in each case on a scale beyond the capacity of the emergency services;

Environmental Information Regulations
the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such regulations; 

Equalities Legislation

the Race Relations Act 1976, the Sex Discrimination Act 1975, the Disability Discrimination Act 1995, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Sexual Orientation) Regulations 2003 and the Employment Equality (Age) Regulations 2006;

Equality Requirements

the requirements set out in Schedule 16 (Equality Requirements);

Estimate
has the meaning given to it in clause 15.2.2.2; 

Estimated Change in Project Costs


the aggregate of any estimated increased construction costs (including any element in respect of overheads and profit which shall not exceed the proportion that the LEP’s Margin bears to the original Target Cost as set out in Schedule 9 (Payment Provisions)) less the aggregate of any estimated reduced construction costs;

Examination Period
the external examination periods for the School published by the Authority for each Academic Year and notified by the Authority to the LEP in accordance with clause 10.4.1;

Excluded Costs
means costs which the Authority does not permit the LEP to recover because they:

(a)
are not properly incurred for the provision of Works; or

(b)
were incurred only because the LEP failed to comply with this agreement (which for the avoidance of doubt, shall include the cost of carrying out re-work); or

(c)
are not justified by the LEP’s records or the records of the LEP’s Supply Chain; or 

(d)
should not have been paid to a member of the LEP’s Supply Chain pursuant to the terms of the relevant subcontract; or

(e)
are attributable to the correction of any Defect in the Works for which the LEP is responsible; 
(f)
are costs of or in relation to the carrying out of works in relation to a Relevant Incident; or

(g)
are costs for which the LEP is solely responsible in accordance with clauses 5.4.8, 5.8.2, 6.3.2, 13.2.4, 13.7.2, 14.3, 24.2
 and 26.3.6.5;

Existing Buildings


the buildings at the School listed in Part 1 of Schedule 3 (Existing Buildings) prior to the relevant Completion Date but excluding any new facilities comprising the Works;

Fees Regulations
the Freedom of Information and Data Protection (Appropriate Limit and Fees) Regulations 2004; 

[FM Contractor(s) 

any organisation or organisations appointed by or on behalf of the LEP to provide maintenance and/or facilities management services in relation to the School;]

FOIA


the Freedom of Information Act 2000 and any subordinate legislation (as defined in section 84 of the Freedom of Information Act 2000) made under the Freedom of Information Act 2000 from time to time together with any guidance and/or codes of practice issued by the Information Commissioner or relevant Government Department in relation to such Act;

FOIA Code

has the meaning given to it in clause 39.7.8 (Freedom of Information) ;

Force Majeure Event
the occurrence, after the date of this Agreement, of:

(a)
war, civil war, armed conflict or terrorism; or

(b)
nuclear, chemical or biological contamination unless the source or cause of the contamination is as a result of any act of the LEP or the LEP’s Supply Chain or any breach by the LEP or the LEP’s Supply Chain of the terms of this Agreement; or

(c)
pressure waves caused by devices travelling at supersonic speeds;

which directly causes either Party (the Affected Party) to be unable to comply with all or a material part of its obligations under this Agreement;

Good Industry Practice
that degree of skill, care, prudence and foresight which would reasonably and ordinarily be expected from time to time of a skilled and experienced building contractor under the same or similar circumstances;

Governing Body
the governing body for the School whether constituted in accordance with Section 19 of the Education Act 2002 or established under agreement by virtue of Section 482 of the Education Act 1996, or the governing body of any education institution replacing the School;

Guaranteed Maximum Cost


the sum so identified in Schedule 9 (Payment Provisions) in relation to the performance of the Works (subject to any revision in accordance with clauses 15 (Variations), 16 (Payment) or 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations)) and excluding the LEP's Margin and the Project Management Fee;

Health and Safety Regime
the Food Safety Act 1990 (and associated regulations), the Health & Safety at Work etc Act 1974 (and associated regulations), the Regulatory Reform (Fire Safety) Order 2005, the Environmental Protection Act 1990, the Water Industry Act 1991, the Water Resources Act 1991 and any similar or analogous health, safety or environmental legislation in force from time to time; 

ICT Infrastructure

has the meaning given to it in [inset reference] of the Authority’s Requirements;

ICT Notice of Change

has the meaning given to it in clause 15.3 (ICT Notice of Change); 

ICT Service Provider


the party appointed by the LEP to perform its obligations under the ICT Services Contract;

ICT Services
has the meaning set out in the Strategic Partnering Agreement;

ICT Services Contract
the agreement dated on or about the date of this Agreement and made between the Authority and the LEP relating to the provision of ICT to the School the subject of this Agreement;

Indemnified Party and Indemnifying Party
have the meanings set out in clause 34.4 (Notification of claims);

[Independent Certifier


the person appointed jointly by the Authority and the LEP to act as independent certifier in relation to  the Works in accordance with the Independent Certifier’s Deed of Appointment;]

[Independent Certifier’s Deed of Appointment


the deed of appointment of the Independent Certifier in the form set out in Schedule 14 (Independent Certifier’s Deed of Appointment);]

Indirect Losses
loss of profits, loss of use, loss of production, loss of business, loss of business opportunity, or any claim for consequential loss or for indirect loss of any nature but excluding any losses under any subcontracts which are not of themselves Indirect Losses;

Information
has the meaning given under Section 84 of the FOIA;

Intellectual Property Rights 


any and all patents, trade marks, service marks, copyright, database rights, moral rights, rights in a design, know-how, confidential information and all or any other intellectual or industrial property rights whether or not registered or capable of registration and whether subsisting in the United Kingdom or any other part of the world together with all or any goodwill relating or attaching thereto which is created, brought into existence, acquired, used or intended to be used by the LEP or any LEP Related Party for the purpose of carrying out the Works;

[Joint Insurance Account

the joint bank account (in accordance with clause 26.2) in the names of both the Authority and the LEP having account number [INSERT NUMBER] and held with [INSERT NAME];]

Legislation


(a)
any Act of Parliament;

(b)
any subordinate legislation with a meaning of Section 21(1) of the Interpretation Act 1978;

(c)
any exercise of the Royal Prerogative; and

(d)
any enforceable community right within the meaning of section 2 of the European Communities Act 1972,
in each case, in the United Kingdom;

LEP Default

one or more of the following:

(a)
a breach by the LEP of any of its obligations under this Agreement which materially and adversely affects the Educational Services and which, if capable of remedy, is not remedied within [20] Business Days of its notification;

(b)
failure to proceed regularly and diligently with the Works;
(c)
a Court makes an order that the LEP shall be wound up or a resolution for a voluntary winding-up of the LEP is passed;

(d)
any receiver or receiver manager in respect of the LEP is appointed or possession is taken by or on behalf of any creditor of any property that is the subject of a charge;

(e)
any voluntary arrangement is made for a composition of debts or a scheme of arrangement is approved under the Insolvency Act 1986 or the Companies Act 2006 in respect of the LEP;

(f)
an administration order is made or an administrator is appointed in respect of the LEP;

(g)
a breach by the LEP of its obligations under clause 35.2 (Restriction on the LEP) of this Agreement; 

(h)
the LEP Abandons the Works at any time;

(i)
the LEP has not commenced the Works or the relevant part of the Works by the date which is 10 Business Days after the relevant Start on Site Date;

(j)
all Completion Certificates for the Works have not been issued by the Longstop Date;

(k)
a breach by the LEP of its obligations to take out and maintain any Required Insurances;

(l)
the LEP committing a material breach of its obligations under this Agreement (other than as a consequence of a breach by the Authority of its obligations under this Agreement) which results in the criminal investigation, prosecution and conviction of the LEP or any LEP Related Party or the Authority under the Health and Safety Regime (an H&S Conviction) provided that a H&S Conviction of a LEP Related Party or the Authority shall not constitute a LEP Default if, within 90 Business Days from the date of the H&S Conviction (whether or not the H&S Conviction is subject to an appeal or any further judicial process), the involvement in the Works of each relevant LEP Related Party (which in the case of an individual director, officer or employee shall be deemed to include the LEP Related Party of which that person is a director, officer or employee) is terminated and a replacement is appointed by the LEP in accordance with clause 35.2 (Restriction on the LEP).  Provided always that, in determining whether to exercise any right of termination or right to require the termination of the engagement of a LEP Related Party under this definition of LEP Default, the Authority shall:

(i)
act in a reasonable and proportionate manner having regard to such matters as the gravity of any offence and the identity of the person committing it; and

(ii)
give all due consideration, where appropriate, to action other than termination of the LEP’s employment under this Agreement;

(m)
termination of the Strategic Partnering Agreement as a result of a LEP Event of Default (as that term is defined in the Strategic Partnering Agreement);

LEP Letter

the letter provided by the LEP and addressed to the Authority prior to the Completion Date confirming that the ICT Infrastructure as described in the letter
 is consistent with the ICT Requirements (as defined in the ICT Service Contract) and is (or in the event that the ICT Service Contract has been terminated would have been) capable of supporting the ICT Requirements to the standards set out in the ICT Services Contract, as such letter may be amended and re-issued pursuant to the Review Procedure;

LEP’s Margin
 


the amount set out in Schedule 9 (Payment Provisions) subject to amendment (if at all) in accordance with this Agreement;

LEP’s Proposals


the proposals for the [construction of the New Buildings] [refurbishment/remodelling of the Existing Buildings] to satisfy the Authority’s Requirements as set out in Schedule 2 (LEP’s Proposals) and as amended pursuant to the terms of this Agreement;

LEP Related Party

(a)
an officer, servant or agent of the LEP, or any Affiliate of the LEP and any officer, servant or agent of such person;

(b)
any subcontractor of the LEP of any tier and any of their officers, servants or agents; and 
(c)
any person on or at the School at the express or implied invitation of the LEP (other than an Authority Related Party);

LEP Representative


the person to be appointed by the LEP pursuant to clause 3 (Representatives and Co-operation); 

LEP’s Supply Chain


the Professional Team, any building contractor(s) engaged by the LEP in relation to the Works and any subcontractors or suppliers engaged by any member of the aforementioned Professional Team or by any aforementioned building contractor(s) (but excluding any contractors or subcontractors separately engaged in relation to the Works by the Authority); 

LEP Termination Notice


has the meaning set out in clause 31.2.1;

Local Authority


a principal council (as defined in Section 270 of the Local Government Act 1972) or any body of government in England established as a successor to principal councils in relation to Educational Services;

Longstop Date 

the date [
] months after the last Date for Completion or such later date as may be allowed in accordance with this Agreement;
 
Migration Manager

the person appointed by the LEP pursuant to paragraph 11 of Schedule 17 (Decant Protocol);

Named Employee


has the meaning set out in clause 2.2.1;

Necessary Consent(s)
all permits, licences, permissions, consents, approvals, certificates and authorisations (whether statutory or otherwise) which are required for the performance of any of the LEP’s obligations under this Agreement, whether required in order to comply with Legislation or as a result of the rights of any third party;

New Buildings


any Buildings constructed refurbished or remodelled pursuant to this Agreement;

Partnerships for Schools
Partnerships for Schools Limited (company number 04650964) whose registered office is at Fifth Floor, 8 - 10 Great George Street, London SW1P 3AE;

Personal Data
personal data as defined in the DPA which is supplied to the LEP by the Authority or obtained by the LEP in the course of performing the Works;

PI Insurance
has the meaning given to it in clause 25.10 (Professional Indemnity Insurance);

Planned Maintenance Programme
the programme of planned maintenance and repair for the School to be provided in accordance with clause 21 (Provision of Planned Maintenance Programme);

Principal Building Subcontractor

any subcontractor appointed by the Building Contractor to undertake the design [and construction] of the following parts of the Works: [                       ]

Professional Team
the architects, structural and civil engineers, mechanical and electrical engineers, acoustic engineers  [specify any other relevant consultants] employed by the LEP or any building contractor engaged by the LEP in connection with the Works;

Prohibited Act
(a)
offering, giving or agreeing to give to any servant of the Authority or Governing Body any gift or consideration of any kind as an inducement or reward:


(i)
for doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of this Agreement or any other contract with the Authority or Governing Body; or


(ii)
for showing or not showing favour or disfavour to any person in relation to this Agreement or any other contract with the Authority or Governing Body;

(b)
entering into this Agreement or any other contract with the Authority or Governing Body in connection with which commission has been paid or has been agreed to be paid by the LEP or on its behalf, or to its knowledge, unless before the relevant contract is entered into particulars of any such commission and of the terms and conditions of any such contract for the payment thereof have been disclosed in writing to the Authority; 
(c)
committing any offence:


(i)
under the Prevention of Corruption Acts 1889-1916;


(ii)
under Legislation creating offences in respect of fraudulent acts; or

(iii)
at common law in respect of fraudulent acts in relation to this Agreement or any other contract with the Authority or Governing Body; or
(d)
defrauding or attempting to defraud or conspiring to defraud the Authority or Governing Body;

Prohibited Employment Grounds

the grounds of:

(a)
colour, race, nationality or ethnic or national origins contrary to Part II (Discrimination in the field of Employment) of the Race Relations Act 1976;

(b)
sex or marital status contrary to Part II (Discrimination in the employment field) of the Sex Discrimination Act 1975;

(c)
disability contrary to Part II (Employment) of the Disability Discrimination Act 1995;

(d)
religion or belief contrary to Part II (Discrimination in employment and vocational training) of the Employment Equality (Religion or Belief) Regulations 2003;

(e)
sexual orientation contrary to Part II (Discrimination in employment and vocational training) of the Employment Equality (Sexual Orientation) Regulations 2003; and/or

(f)
age contrary to Part II (Discrimination in employment and vocational training) of the Employment Equality (Age) Regulations 2006;

Prohibited Grounds

grounds of:

(a)
colour, race, nationality or ethnic or national origins contrary to Part III (Discrimination in other fields) of the Race Relations Act 1976;

(b)
sex or marital status contrary to Part III (Discrimination in other fields) of the Sex Discrimination Act 1975;
(c)
disability contrary to Part III (Discrimination in other Areas) of the Disability Discrimination Act 1995;

(d)
religion or belief contrary to Part III (Other Unlawful Acts) of the Employment Equality (Religion or Belief) Regulations 2003;

(e)
sexual orientation contrary to Part III (Other Unlawful Acts) of the Employment Equality (Sexual Orientation) Regulations 2003; and/or

(f)
age contrary to Part III (Other Unlawful Acts) of the Employment Equality (Age) Regulations 2006; 

Project Data
(a)
all Design Data; and

(b)
any other materials, documents or data acquired or brought into existence or used in relation to the Works or this Agreement,
in each case that is used by or on behalf of the LEP and/or its Supply Chain in connection with the provision of the Works or the performance of the LEP’s obligations under this Agreement;

Project Management Fee

the sum so identified in Schedule 9 (Payment Provisions);

Reinstatement Outline


has the meaning set out in clause 26.3.1;

Reinstatement Plan


the plan referred to in clause 26.3.5;

Reinstatement Works


has the meaning set out in clause 26.3.1;

Relevant Incident 


has the meaning set out in clause 26.3 (Obligations);

Relief Event


any of the following:

(a)
fire, explosion, lightning, storm, tempest, flood, bursting or overflowing of water tanks, apparatus or pipes, ionising radiation (to the extent it does not constitute a Force Majeure Event);

(b)
earthquakes, riot and civil commotion;

(c)
failure by any statutory undertaker, utility company, local authority or other like body to carry out works or provide services;

(d)
any accidental loss or damage to the Sites or any roads serving them;

(e)
any failure or shortage of power, fuel or transport;

(f)
any blockade or embargo which does not constitute a Force Majeure Event; 

(g)
any: 



(i)
official or unofficial strike;


(ii)
lock out;

(iii)
go-slow; or


(iv)
other dispute 

generally affecting the construction industry or a significant sector of it; [or] 
[(h)
the discovery of fossils, antiquities or human remains requiring action in accordance with clause 9 (Fossils and Antiquities); or
]
(i)
the occurrence of a Relief Event (as such term is defined in the ICT Services Contract) excluding limbs (h), (i), (j) and (k) under the ICT Services Contract,

unless any of the events listed in paragraphs (a) to (i) inclusive arises (directly or indirectly) as a result of any wilful default or wilful act of the LEP or any LEP Related Party;

Replies to Enquiries

the matters set out in Part 3 of Schedule 15 (Warranted Title Matters); 
Request for Information

shall have the meaning set out in the FOIA or the Environmental Information Regulations (as the case may be);

Required Insurances

the insurances specified in Schedule 12 (Insurances);

Reviewable Design Data


the plans, drawings, documents and information relating to the Works listed in paragraph 8 of Schedule 6 (Review Procedure);

Review Procedure


the procedure set out in Schedule 6 (Review Procedure);

Risk Register


the register of risks identified in relation to the Works in accordance with clause 11.1 (Risk assessment) (or as produced in accordance with the approval process under the Strategic Partnering Agreement) as updated and amended from time to time in accordance with clause 11.2 (Updating the Risk Register);

School
the school identified in further detail in Schedule 3 (Details of the School);

Sensitive Works


the carrying out of any part of the Works (including the making good of any Defects) in or on any part or parts of the Sites which may allow direct access to premises occupied or used, or likely to be occupied or used, during the course of the Works by pupils attending the School;

Services Media
all pipes, sewers, drains, mains, ducts, conduits, gutters, water courses, wires, cables, meters, switches, channels, flues and all other conducting media appliances and apparatus including any fixtures, louvres, cowls, and other ancillary apparatus; 

Site Conditions


the conditions of the Sites including (but not limited to) climatic, hydrological, hydro geological, ecological, environmental, geotechnical and archaeological conditions; 

Site Plan(s)
the plan or plans of the Sites set out in Schedule 5 (Site Plan(s));

Sites


the work area or areas edged [red] on the relevant Site Plan(s) together with the Buildings or relevant part(s) of the Buildings within the aforementioned work areas and the service ducts and media for all utilities and services serving the Buildings or relevant part(s) of the Buildings; 

Snagging Items


minor defects, deficiencies or omissions identified pursuant to Clause 22 (Certification of Completion of the Works) which do not materially impair the Authority's use or enjoyment of the New Buildings or the relevant parts of the New Buildings and all of which are together capable of being rectified within twenty (20) Business Days;

Start on Site Date(s)
the date or dates for the commencement of the Works or the relevant parts of the Works specified in part 2 of Schedule 7 (Date or Dates for Completion), as amended (if at all) in accordance with this Agreement; 

Stop Notice

has the meaning given to it in clause 10.4A.1;

Strategic Partnering Agreement


the Strategic Partnering Agreement between the Authority and the LEP dated on or about the date of this Agreement which established the long term strategic partnering relationship relating inter alia to the delivery of improved educational facilities and services within the Authority’s area;

Target Cost
the sum so identified in Schedule 9 (Payment Provisions) in relation to the performance of the Works (subject to any revision in accordance with clauses 15 (Variations), 16 (Payment) or 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations)) and excluding the LEP's Margin and the Project Management Fee;

Termination Notice


a notice of termination issued in accordance with this Agreement;

Third Party Claim

has the meaning given to it in clause 34.4 (Notification of Claims);

Uninsured Losses

losses arising from any risks against which the LEP or any LEP Related Party does not maintain insurance (where not required to maintain insurance for such risk under this Agreement or by law), provided that:

(a)
the amount of any losses that would otherwise be recoverable under any Required Insurance but for the applicable uninsured deductible in respect of such insurance; and

(b)
any exclusion or loss of insurance proceeds caused or contributed to by any act or omission of the LEP or any LEP Related Party,

shall not be treated as Uninsured Loss;

Variation


any instruction issued by the Authority to the LEP to vary the Authority’s Requirements, including:

(a)
a change in the Authority’s Policies;

(b)
the addition, omission or substitution of any work; 

(c)
the alteration of the kind or standard of the Works; or

(d)
the imposition by the Authority of obligations or restrictions or the varying of any obligations or restrictions set out in the Authority's Requirements in each case in regard to limitations on working hours or to the execution of the Works in any specific manner or order,
but excluding the resolution of any discrepancy within or between the Authority’s Requirements and the LEP’s Proposals in accordance with clause 5.8 (Discrepancies between the Authority’s Requirements and the LEP’s Proposals);

VAT
value added tax at the rate prevailing at the time of the relevant supply charged in accordance with the provisions of the Value Added Tax Act 1994; 

Works

all of the works (including design and works necessary for obtaining access to the Sites) to be undertaken in accordance with this Agreement to satisfy the Authority’s Requirements.

1.2 Interpretation 

In this Agreement, except where the context otherwise requires:

1.2.1 the masculine includes the feminine and vice-versa;

1.2.2 the singular includes the plural and vice-versa;

1.2.3 a reference to any clause, sub-clause, paragraph, schedule, recital or annex is, except where expressly stated to the contrary, by reference to such clause, sub-clause, paragraph, schedule, recital or annex of and to this Agreement;

1.2.4 save where otherwise provided in this Agreement, any reference to this Agreement or to any other document shall include any permitted variation, amendment or supplement to such document;

1.2.5 any reference to any enactment, order, regulation or other similar instrument shall be construed as a reference to that enactment, order regulation or other similar instrument as amended, replaced, consolidated or re-enacted; 

1.2.6 a reference to a person includes firms, partnerships and corporations and their successors and permitted assigns or transferees; 

1.2.7 headings are included for convenience only; 
1.2.8 words preceding "include", "includes", "including" and "included" shall be construed without limitation by the words which follow those words; 

1.2.9 any obligation on a Party to do any act, matter or thing includes, unless expressly stated otherwise, an obligation to procure that it is done; and

1.2.10 subject to any express provisions of this Agreement to the contrary, the obligations of either Party are to be performed at that Party’s own cost and expense.

1.3 Precedence of documentation
In the event of any inconsistency or discrepancy between the provisions of the body of this Agreement and the schedules or between any of the schedules, the conflict should be resolved according to the following descending order of priority:

1.3.1 the body of this Agreement;

1.3.2 Schedule 1 (Authority's Requirements);

1.3.3 the schedules other than Schedule 1 (Authority’s Requirements) and Schedule 2 (LEP’s Proposals) ;

1.3.4 Schedule 2 (LEP's Proposals).

1.4 Responsibility for Related Parties

Subject to the provisions of this Agreement, the LEP shall be responsible as against the Authority for the acts and omissions of any LEP Related Party as if they were the acts and omissions of the LEP and the Authority shall be responsible as against the LEP for the acts and omissions of any Authority Related Party as if they were the acts and omissions of the Authority.  The LEP shall, as between itself and the Authority, be responsible for the selection of, and pricing by, any subcontractor of the LEP of any tier.  

1.5 Approval
Neither the giving of any approval, consent, examination, acknowledgement, knowledge of the terms of any agreement or document nor the review of any document or course of action by or on behalf of the Authority, nor the failure of the same, shall unless otherwise expressly stated in this Agreement, relieve the LEP of any of its obligations under this Agreement or of any duty which it may have hereunder to ensure the correctness, accuracy or suitability of the matter or thing which is the subject of the approval, consent, examination, acknowledgement or knowledge.

2 ACCESS TO THE SITES 

2.1 Ancillary Rights
The Authority will grant the Ancillary Rights to the LEP and any LEP Related Party for the purpose of implementing the Works provided that the grant of the Ancillary Rights shall come to an end on the earlier of: 

2.1.1 the issue of the Certificate of Completion of Making Good Defects in accordance with clause 23.5; or

2.1.2 the termination of this Agreement or of the LEP’s employment under it in accordance with clause 31 (Termination). 

2.1A
Compliance with Disclosed Title Matters
The LEP shall without prejudice to clause 4.1 procure that:

2.1A.1
the carrying out of the Works at each Site by or on behalf of the LEP shall be carried out in a manner which does not breach any provisions of the Disclosed Title Matters relating to that Site;
2.1A.2
in carrying out the Works at each Site, there shall be no action, or omission to act by the LEP or any LEP Related Party, which shall give rise to a right for any person to obtain title to or any right or interest over a Site or any part of it (save in accordance with the terms of this Agreement).
2.2 [Criminal Records Bureau

2.2.1 The LEP shall procure that in respect of the LEP’s Representative and all potential staff or persons (including subcontractors of any tier) who will be carrying out any Sensitive Works (each a “Named Employee”) before a Named Employee begins to attend the Sites to perform any Sensitive Works:
2.2.1.1 each Named Employee is questioned as to whether he or she has any Convictions;  

2.2.1.2 the results are obtained of a check of the most extensive available kind made with the Criminal Records Bureau in respect of each Named Employee; and

2.2.1.3 to the extent permitted by Legislation, a copy of the results of such check are notified to the Authority.

2.2.2 The LEP shall procure that no person who discloses any Convictions or Asbos, or who is found to have any Convictions following the results of a Criminal Records Bureau check, is employed or engaged in carrying out any part of any Sensitive Works without the Authority’s prior written consent (such consent not to be unreasonably withheld or delayed).


2.2.3 The LEP shall procure that the Authority is kept advised at all times of any member of staff or any employee of any subcontractor of any tier involved in the provision of the Sensitive Works who: 

2.2.3.1 is engaged in the carrying out of any Sensitive Works; and

2.2.3.2 subsequent to his/her commencement of employment, receives a Conviction or Asbo or whose previous Convictions or Asbos become known to the LEP or any member of the LEP’s Supply Chain.

2.2.4 This clause 2.2 shall not apply to those individuals who shall be required by the LEP or any member of the LEP’s Supply Chain to attend on any of the Sites to provide emergency reactive services.  In the case of such individuals, the LEP shall or shall procure that any member of the LEP’s Supply Chain shall ensure that such individuals are accompanied at all times while on each Site by a member of the LEP or the LEP’s Supply Chain’s staff who has been properly employed or engaged in accordance with clauses 2.2.1 to 2.2.3.

2.3 Conduct of staff and security arrangements

Whilst engaged at the Sites the LEP shall and shall procure that its staff and the staff of any subcontractor of any tier shall comply with any Authority’s Policies relating to the conduct of staff and security arrangements. The Authority (acting reasonably) may: 

2.3.1 instruct the LEP that disciplinary action is taken against any employee of the LEP or any subcontractor of any tier involved in the provision of the Works (in accordance with the terms and conditions of employment of the employee concerned) where such employee misconducts himself or is incompetent or negligent in his duties (in which case the Authority shall co-operate with any disciplinary proceedings and shall be advised in writing of the outcome); or

2.3.2 where the Authority has reasonable grounds for considering that the presence or conduct of an employee at any location relevant to the performance of the Works is undesirable, require the exclusion of the relevant employee from the relevant location(s). 

2.4 Admission to the Sites

2.4.1 Subject to the remainder of this clause 2.4, the LEP shall at least 20 Business Days before the date on which the LEP first carries out any Sensitive Works provide the Authority with a written list of the names and addresses of all employees or other persons who it expects may require admission to each of the Sites in connection with the carrying out of any Sensitive Works, specifying the capacities in which those employees or other persons are concerned with any Sensitive Works and giving such other particulars as the Authority may require.  The LEP shall update this information as and when any such individuals are replaced or complemented by others, not less than twenty (20) Business Days before their inclusion.  The decision of the Authority on whether any person is to be refused admission to a Site shall be final and conclusive and the Authority shall not be obliged to give reasons for its decision.  
2.4.2 Where the LEP is unable (acting reasonably) to comply with clause 2.4.1 by the time period specified in it then the LEP shall comply with its obligations under that clause as soon as reasonably practicable and by no later than the end of the day on which the relevant individual first goes on Site.   Until such time as the LEP has complied with its obligations in respect of that individual, he or she shall at all times be accompanied on any Site by a member of the LEP’s or the LEP’s Supply Chain’s staff who has been properly notified to the Authority in accordance with clause 2.4.1. 

2.4.3 This clause 2.4 shall not apply to those individuals who shall be required by the LEP or any member of the LEP’s Supply Chain to attend on any Site to provide emergency reactive services.  In the case of such individuals, the LEP shall, or shall procure that any member of the LEP’s Supply Chain shall ensure that such individuals are accompanied at all times while on each Site by a member of the LEP or the LEP’s Supply Chain’s staff who has been properly notified to the Authority in accordance with clause 2.4.1.]

2.5 Refusal of admission
The Authority reserves the right to refuse to admit to the Sites or to the Existing Buildings any person employed or engaged by the LEP or any subcontractor of any tier, whose admission would, in the opinion of the Authority, present a risk to themselves, or any pupil, or an Authority Related Party or property, and shall not be obliged to give any reasons for such refusal. 

2.6 Decision to refuse admission
The decision of the Authority as to whether any person is to be refused admission to the Sites pursuant to clause 2.5 (Refusal of admission) shall be final and conclusive. If the Authority declines to give reasons and/or where reasons are given but are found to be unreasonable in each case for exercising its rights under clauses 2.3.2, 2.4 (Admission to the Sites), 2.5 (Refusal of admission) or 2.7 (Removal from Sites) the Authority shall indemnify the LEP and keep the LEP indemnified against all Direct Losses suffered or incurred by the LEP as a result of that refusal in admission, provided that the LEP or relevant subcontractor has or have used its or their reasonable endeavours to re-deploy that person elsewhere and/or to mitigate the claim. 

2.7 Removal from Sites

The LEP shall comply with and/or procure compliance with any notice issued by the Authority from time to time requiring the removal from any of the Sites of any person employed thereon who in the opinion of the Authority acting reasonably is not acceptable on the grounds of risk to themselves or any pupil, or an Authority Related Party or property and that such persons shall not be employed again in connection with the Works without the written consent of the Authority.

2.8 Effect of wrongful exercise of Authority's powers under this clause 2

Where the Authority exercises its rights under clauses 2.2 (Criminal Records Bureau) to 2.7 (Removal from Sites) and it can be shown that:

2.8.1 the LEP or any relevant subcontractor has acted in accordance with the relevant provisions of clauses 2.2 (Criminal Records Bureau) to 2.7 (Removal from Sites); or

2.8.2 the Authority did not act reasonably in instructing the LEP not to employ and/or in requesting any removal and/or in refusing admission,
the Authority shall be considered to be in breach of its obligations under this Agreement and the LEP shall be entitled to apply for an extension of time, additional payment and/or relief from its obligations in accordance with clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations). 

3 REPRESENTATIVES AND CO-OPERATION
Representatives of the Authority

3.1 The Authority's Representative shall be [ ● ]
  or such other person appointed pursuant to this clause. The Authority's Representative shall exercise the functions and powers of the Authority in relation to the Works which are identified in this Agreement as functions or powers to be carried out by the Authority's Representative. The Authority's Representative shall also exercise such other functions and powers of the Authority under this Agreement as may be notified to the LEP from time to time.

3.2 The Authority's Representative shall be entitled at any time, by notice in writing to the LEP, to authorise any other person to exercise the functions and powers of the Authority delegated to him pursuant to this clause, either generally or specifically. Any act of any such person shall, for the purposes of this Agreement, constitute an act of the Authority's Representative and all references to the "Authority's Representative" in this Agreement (apart from this clause) shall be taken as references to such person so far as they concern matters within the scope of such person's authority.

3.3 The Authority may by notice to the LEP change the Authority's Representative. The Authority shall (as far as practicable) consult with the LEP prior to the appointment of any replacement for the Authority's Representative, taking account of the need for liaison and continuity in respect of the Works. Such change shall have effect on the date specified in the written notice (which date shall, other than in the case of emergency, be such date as will not cause material inconvenience to the LEP in the execution of its obligations under this Agreement).

3.4 During any period when no Authority's Representative has been appointed (or when the Authority's Representative is unable through illness, incapacity or any other reason whatsoever to carry out or exercise his functions under this Agreement) the Authority shall carry out the functions which would otherwise be performed by the Authority's Representative.

3.4.1 Save where notified in writing by the Authority before such act or instruction, the LEP and the LEP’s Representative shall be entitled to treat any act or instruction of the Authority's Representative which is authorised by this Agreement as being expressly authorised by the Authority and the LEP and the LEP’s Representative shall not be required to determine whether authority has in fact been given.

3.4.2 Save where notified in writing by the Authority before such act or instruction, the LEP and the LEP’s Representative shall not be entitled to treat any act or instruction of the Authority's Representative or any other officer, employee or other person engaged by the Authority which is not authorised by this Agreement as being authorised by the Authority and shall be required to determine by notice to the Authority whether an express authority has in fact been given.

3.5 Representative of the LEP

The LEP’s Representative shall be [     ] or such other person appointed pursuant to this clause. The LEP’s Representative shall have full authority to act on behalf of the LEP for all purposes of this Agreement. Except as previously notified in writing before such act by the LEP to the Authority, the Authority and the Authority's Representative shall be entitled to treat any act of the LEP’s Representative in connection with this Agreement as being expressly authorised by the LEP and the Authority and the Authority's Representative shall not be required to determine whether any express authority has in fact been given.

3.6 The LEP may by notice in writing to the Authority, change the LEP’s Representative.  Where the LEP wishes to do so it shall by written notice to the Authority propose a substitute for approval, taking account of the need for liaison and continuity in respect of the Works. Such appointment shall be subject to the approval of the Authority (not to be unreasonably withheld or delayed).

3.7 Appointment of Representatives

At any time the Authority may appoint more than one Authority's Representative and the LEP may appoint more than one LEP’s Representative provided in each case the appointer provides written confirmation to the LEP or Authority as appropriate of the extent of its Representative's authority.

3.8 Not Used
3.9 Authority Obligations 
The Authority undertakes to the LEP that it shall not wilfully impede the LEP in the performance of its obligations under this Agreement (having regard always to the interactive nature of the activities of the Authority and of the LEP and to the Authority’s use of the School to provide Educational Services and any other operations or activities carried out by the Authority on or at the Sites for the purposes contemplated by this Agreement or any other of the Authority’s statutory duties or functions).

3.10 Co-operation

Each party agrees to co-operate, at its own expense, with the other Party in the fulfilment of the purposes and intent of this Agreement.  Neither Party shall be under any obligation to perform any of the other’s obligations under this Agreement.  In addition, the LEP will co-operate with, and use all reasonable endeavours to procure the co-operation between, its subcontractors responsible for the delivery of the Works, any ICT Service Provider and any FM Contractor(s).

3.11 Persons acting on behalf of the Authority 

The Authority shall not be responsible for, and the LEP shall not be entitled to rely on, any notice, communication or other purported instruction given by a person alleging to act for and on behalf of the Authority unless such person was the Authority’s Representative. 

4 TITLE MATTERS DISCLOSED DATA AND LIABILITY IN RESPECT OF SURVEYS AND INVESTIGATIONS

4.1 Warranty by Authority
 

4.1.1 The Authority warrants to the LEP on the terms set out in Part 1 of Schedule 15 (Warranted Title Matters), provided that any inaccuracies or omissions in such information shall be deemed to be a Compensation Event, subject to and in accordance with clause 17 (Entitlement of LEP to extensions of time and/or additional payment and/or relief from its obligations) but shall not be capable of giving rise to an Authority Default. 

4.1.2 The LEP hereby acknowledges and agrees that it has been provided with copies of all the Disclosed Title Matters, Replies to Enquiries and Disclosed Searches listed in Parts 2, 3 and 4 of Schedule 15 (Warranted Title Matters) and that all such matters that are disclosed within the Disclosed Title Matters, Replies to Enquiries and Disclosed Searches are disclosed against the warranties set out in Part 1 of Schedule 15 (Warranted Title Matters). 
4.1.3 Subject to clause 4.3 (Fraudulent statements), the Authority does not give any warranty or undertaking as to the relevance, completeness, accuracy or fitness for any purpose of any of the Disclosed Data.

4.2 No liability to the LEP

Subject to clauses 4.3 (Fraudulent statements) and 4.1 (Warranty by Authority), neither the Authority nor any of its agents or employees shall be liable to the LEP in contract, tort (including negligence or breach of statutory duty), statute or otherwise as a result of:

4.2.1 any inaccuracy, omission, unfitness for any purpose or inadequacy of any kind whatsoever in the Disclosed Data; or

4.2.2 any failure to make available to the LEP any materials, documents, drawings, plans or other information relating to the Works.

4.3 Fraudulent statements
Nothing in this clause 4 shall exclude any liability which the Authority or any of its agents or employees would otherwise have to the LEP in respect of any statements made fraudulently prior to the date of this Agreement.

4.4 LEP’s due diligence

The LEP shall, subject to the terms of this Agreement, be deemed to have:

4.4.1 satisfied itself as to the assets to which it will acquire rights and the nature and extent of the risks assumed by it under this Agreement; and

4.4.2 gathered all information necessary to perform its obligations under this Agreement and other obligations assumed, including:
 

4.4.2.1 information as to the nature, location and condition of the land (including hydrological, geological, geotechnical and sub-surface conditions);

4.4.2.2 information relating to archaeological finds, areas of archaeological, scientific or natural interest, local conditions and facilities and the quality of existing structures; and

4.4.2.3  [other relevant information].
 

4.5 No relief 

Subject to clause 4.1 (Warranty by Authority), clause 4.3 (Fraudulent statements) and clause 8 (Defects and Asbestos), the LEP shall not in any way be relieved from any obligation under this Agreement nor shall it be entitled to claim against the Authority on grounds that any information, whether obtained from the Authority or otherwise (including information made available by the Authority), is incorrect or insufficient and shall make its own enquiries as to the accuracy and adequacy of that information.

4.6 Rights and Remedies

The provisions of this clause 4 are without prejudice to the LEP’s express rights and remedies under or pursuant to this Agreement. 

5 THE WORKS

5.1 The LEP’s obligation to carry out the Works

The LEP shall carry out, or procure the carrying out, of the design (including the preparation of Design Data) and construction, completion and testing of the Works so that:

5.1.1 the Works or the relevant part of the Works shall be completed on or before the Date or Dates for Completion for the Works as a whole or the relevant part of the Works (as set out in Part 1 of Schedule 7 (Date or Dates for Completion));

5.1.2 subject to the provisions of clause 5.3.1 the Works shall fully comply with and meet all the requirements of this Agreement, the Authority’s Requirements, the LEP’s Proposals, Good Industry Practice, all Necessary Consents, all applicable Authority’s Policies
 and all applicable Legislation in effect as at the Completion Date; 

5.1.3 new materials only shall be used in carrying out the Works (unless the Authority agrees otherwise in writing or the contrary is set out in the Authority’s Requirements)
 and all goods used or included in the Works shall be of satisfactory quality, and there shall not be used or included in the Works any of those products and materials listed in Schedule 11 (Prohibited Materials) nor any products or materials not in conformity with Relevant British or European Union Standards or codes of practice or which, at the time of use, are widely known to building contractors, LEPs or members of the relevant design profession within the European Union to be deleterious to health and safety or to the durability of buildings and/or other structures and/or finishes and/or plant and machinery in the particular circumstances in which they are used;

5.1.4 all persons employed in connection with the performance of the Works shall be skilled and experienced in their several professions, trades and callings or adequately supervised;

5.1.5 all aspects of the Works will be supervised by sufficient numbers of persons having adequate knowledge of such matters for the satisfactory and safe performance of the Works in accordance with this Agreement and having regard to the activities which are being carried out on the Sites and having regard to the safety of any pupils or any Authority Related Party likely to be, or capable of being, affected by the carrying out of the Works or the relevant aspect of the Works;

5.1.6 prior to the relevant Completion Date the Works are maintained in good order, kept in a safe condition and protected from damage, and the Sites are secured against trespassers and clean and tidy so far as practicable, having regard to the nature of the Works; 

5.1.7 adequate retaining and supporting walls are provided to support any adjoining property and, where appropriate, the Existing Buildings during the carrying out of the Works; and

5.1.8 the Works are carried out in compliance with the Equality Requirements. 

5.2 Overall responsibility 

The obligations in clause 5.1 (The LEP’s obligation to carry out the Works) are independent obligations.  In particular:

5.2.1 the fact that the LEP has complied with the Authority’s Requirements but not the LEP’s Proposals shall not be a defence to an allegation that the LEP has not satisfied the LEP’s Proposals provided that the Authority’s Requirements shall take priority over the LEP’s Proposals in the event of any discrepancy or inconsistency between them; and

5.2.2 the fact that the LEP has complied with the LEP’s Proposals but not the Authority’s Requirements shall not be a defence to an allegation that the LEP has not satisfied the Authority’s Requirements.

5.3 Duty of Care

5.3.1 In carrying out the design of the Works, the LEP shall exercise the level of skill and care reasonably to be expected from an appropriately qualified and competent professional designer providing those services in relation to a project of a similar size and scope to the Works.

5.3.2 The LEP shall not be relieved of its responsibility for the design of the Works by virtue of the Authority’s Requirements, the LEP’s Proposals or any design documents having been prepared, reviewed, approved or commented upon by or on behalf of the Authority or any other third party, or by virtue of the incorporation of any such documents within this Agreement.

5.4 Works stipulations
During the carrying out of the Works the LEP shall (or shall procure that those carrying out the Works shall):

5.4.1 not use or occupy or permit the Sites to be used or occupied for any purpose other than for the carrying out of the Works;

5.4.2 not deposit or manufacture or permit to be deposited or manufactured on the Sites, any materials which are not required for the carrying out of the Works;

5.4.3 not sell or dispose of any earth, clay, sand, gravel, chalk or other material from the Sites or permit or suffer the same to be removed, except so far as shall be necessary for the proper execution of the Works, without the consent of the Authority (which shall not be unreasonably withheld);

5.4.4 transport all surplus materials arising from the Works and arrange for the tipping of the same at such places as may be lawfully be used for tipping and the LEP shall ensure that (until such time as such material is lawfully tipped) such materials shall not cause or give rise to pollution of the environment as defined by Section 29(3) of the Environmental Protection Act 1990;

5.4.5 not permit the storage of materials or the parking of vehicles in the immediate external vicinity of the boundaries of the Sites by the LEP or those involved in the carrying out of the Works other than for reasonable periods necessary for loading and unloading or as set out in the LEP’s Proposals; 

5.4.6 ensure that all vehicles leaving the Sites are adequately cleaned to prevent the deposit of waste materials, dust and debris on any adjoining property and/or the Existing Buildings;

5.4.7 not gain access to or egress from the Sites except via such access points and access ways included in the grant of the Ancillary Rights; and

5.4.8 not permit any oil, grease or deleterious, dangerous, poisonous, explosive or radioactive matter to be discharged from the Sites into any ditches or Services Media on the Sites and/or any adjoining or neighbouring property and/or the Existing Buildings and shall not permit or suffer the blockage of any such ditches and Services Media by reason of anything done or omitted to be done on the Sites, and in the event of any such discharge or blockage  shall comply with any requirements of the Environment Agency or any other relevant authority in so far as such requirements relate to or affect the Works.   Any cost incurred by the LEP or the LEP’s Supply Chain in relation to such undoing, removal or replacement shall be an Excluded Cost.
5.5 Utilities 

The LEP shall in relation to the services and utilities required or affected as a result of the carrying out of the Works:

5.5.1 be responsible for determining the location of such services and utilities as may be at the Sites and for the maintenance of access to such services and utilities at the Sites;

5.5.2 make and rely upon all necessary investigations and surveys as to such services and utilities at the Sites;

5.5.3 make provision for lawfully diverting, disconnecting or otherwise dealing as may be necessary with any services and utilities not within the Sites;

5.5.4 pay to all relevant authorities or undertakings all costs and expenses incurred in diverting, disconnecting or otherwise carrying out works in respect of such services and utilities within the Sites and the LEP shall not be entitled to any increase in the Target Cost or the Guaranteed Maximum Cost in relation to such payments;
5.5.5 make connection into services and utilities outside the Sites; and

5.5.6 otherwise do all that is required in relation to the utilities required for the purpose of carrying out of the Works.

5.6 Consents and Planning Approval

[Subject to clause 5.6A] the LEP shall:

5.6.1 (subject to clause 5.6.2) obtain and maintain all Necessary Consents;

5.6.2 use all reasonable endeavours to assist the Authority to obtain all Necessary Consents that, as a matter of law, the LEP is not eligible to obtain;

5.6.3 be responsible for implementing each Necessary Consent (which it is required to obtain pursuant to clause 5.6.1) within the period of its validity in accordance with its terms;

5.6.4 supply to the Authority’s Representative a copy of any application for a Necessary Consent (with a copy of all accompanying drawings and other documents) and a copy of any Necessary Consent obtained;

5.6.5 comply with the conditions attached to any Necessary Consents and procure that no such Necessary Consent is breached by it or any person under its control and use all reasonable endeavours to procure that no Necessary Consent is revoked and that all Necessary Consents continue in full force and effect for such time as is necessary for the LEP to carry out the Works; and
5.6.6 not (and shall use all reasonable endeavours to procure that any other person over whom it has control shall not) without the prior consent of the Authority under this Agreement (which consent shall not be unreasonably withheld or delayed) apply for or agree to any change, relaxation or waiver of any Necessary Consent (whether obtained before or after the date of this Agreement) or of any condition attached to it but, subject to the compliance by the LEP with its obligations under this clause, references in this Agreement to Necessary Consents shall be construed as referring to the Necessary Consents as from time to time varied, relaxed or waived.

[5.6A
The Authority shall obtain the Authority Necessary Consents and shall discharge the Authority Planning Conditions.]

5.7 Fire folder

The Parties shall each act reasonably and in good faith to procure that an up to date fire folder is maintained for the School in accordance with the government guidance referring to the Fire Precautions Workplace Regulations 1997.  In particular:

5.7.1 the LEP shall:

5.7.1.1 design and install a fire alarm system and emergency lighting [and sprinkler system];

5.7.1.2 provide information relating to the operation of the fire alarm system and emergency lighting [and sprinkler system];
5.7.1.3 maintain maintenance/test records for the fire alarm systems and emergency lighting [and sprinkler system]; and

5.7.1.4 co-operate with the Authority during practice evacuations; 

5.7.2 and the Authority shall:

5.7.2.1 prepare risk assessments for emergency events including fires;

5.7.2.2 prepare and communicate the evacuation procedures including instruction to staff and pupils at the School on the correct action when discovering a fire and on the correct action when the fire alarm is sounded;

5.7.2.3 prepare notices/signs reinforcing the evacuation procedures; and

5.7.2.4 ensure and maintain discipline of occupants of the School to prevent fires and deliberate and/or accidental activation of the system.

5.8 Discrepancies between the Authority's Requirements and the LEP's Proposals 

5.8.1 The LEP has used the level of reasonable skill and care referred to in clause 5.3.1 prior to the date of this Agreement to identify any discrepancies, inconsistencies, errors or inaccuracies within or between the Authority’s Requirements and the LEP’s Proposals or between the design as so stated and any requirement of this Agreement relating to the Works.

5.8.2 Where a discrepancy or inconsistency is identified within the Authority’s Requirements or within the LEP's Proposals or between the Authority’s Requirements and/or the LEP’s Proposals and/or any Legislation or Necessary Consent or any error or inaccuracy is identified in the LEP's Proposals the Party discovering the discrepancy , inconsistency, error or inaccuracy shall notify the other of the same.  The LEP shall submit its proposals as to how it proposes to deal with the discrepancy, inconsistency, error or omission for the Authority’s approval and the Authority shall instruct the LEP as to how it wishes to proceed. No such instruction nor any such error, omission, discrepancy or inconsistency shall give rise to an entitlement to the fixing of a revised Date or Dates for Completion or of any Start on Site Date.  Any cost incurred by the LEP or the LEP’s Supply Chain in relation to any such instruction shall be an Excluded Cost.  No instruction shall require the LEP to act otherwise than in accordance with Legislation.

5.9 Goods and materials not incorporated into the Works

5.9.1 Goods and materials ordered by the LEP or the LEP’s Supply Chain shall become the property of the Authority upon payment by the Authority for the said goods and materials under this Agreement.
5.9.2 The LEP shall not remove goods and materials delivered to the relevant Site which are the property of the Authority in accordance with clause 5.9.1 without the Authority’s prior written consent which shall not be unreasonably withheld or delayed.
5.9.3 The LEP shall procure that goods and materials referred to in clause 5.9.1 which are stored or held at any place other than the relevant Site are clearly identified as being the property of the Authority and are not moved from the place at which they are stored or held pending delivery to the relevant Site.

6 DESIGN DEVELOPMENT
6.1 Compliance with Review Procedure

The LEP shall develop and finalise the design and specification of the Works and the Authority may review the Reviewable Design Data in accordance with the Review Procedure and the provisions of this clause.

6.2 Submission of Reviewable Design Data

The LEP shall submit the Reviewable Design Data and the design of any Variations developed in accordance with clause 15 (Variations) to the Authority’s Representative for review under the Review Procedure.

6.3 No construction prior to review

6.3.1 Subject to clause 6.3.2, the LEP shall not commence or permit the commencement of the construction of the part or parts of the Works to which any Reviewable Design Data relate until it has submitted the relevant Reviewable Design Data for review and either it is confirmed by the Authority’s Representative that the LEP is entitled to proceed with construction in accordance with the Review Procedure or the LEP is disputing the status of such Reviewable Design Data pursuant to paragraph 6.2 of Schedule 6 (Review Procedure).  

6.3.2 If the LEP commences or permits the commencement of construction before the Authority’s Representative provides such approval or during such a dispute and it is subsequently determined that the LEP was not entitled to proceed with construction in accordance with paragraph 4 of Schedule 6 (Review Procedure), the LEP shall forthwith undo, remove from the Sites and replace (in a manner complying with this Agreement) any parts of the Works which it has been determined the LEP was not entitled to construct.  Any cost incurred by the LEP or the LEP’s Supply Chain in relation to any such undoing, removal or replacement shall be an Excluded Cost.
6.4 Approved RDD
With effect from the date on which any item of Reviewable Design Data is or becomes an Approved RDD Item in accordance with the Review Procedure, the LEP may proceed with the construction of the relevant part or parts of the Works (subject to the need to submit any associated Reviewable Design Data to review) in accordance with that Approved RDD Item.

6.5 Review of Design Data

The LEP shall allow the Authority’s Representative at any time a reasonable opportunity to view any items of Design Data, which shall be made available to the Authority’s Representative as soon as reasonably practicable following receipt of any written request from the Authority’s Representative.

6.6 Design database
The LEP shall establish and maintain, or procure that those to whom the LEP delegates responsibility for design establish and maintain, a computerised design database which the LEP’s Representative and the Authority’s Representative may access remotely by computer to view drawings comprised within the Reviewable Design Data and electronically store and print copies of such Reviewable Design Data.  If the Authority’s Representative is unable to access that design database, the LEP shall procure that the database is made available as soon as reasonably practical for inspection by the Authority’s Representative or any person authorised by the Authority’s Representative.

7 THE SITES
 

7.1 Access
If at any time the LEP requires access to, or any interest in, any land which does not form part of the Sites or any additional rights beyond those which the LEP has in relation to the Sites, the responsibility and cost of securing or acquiring such access or interest shall be entirely the responsibility of the LEP and the LEP shall not be entitled to any increase in the Target Cost or the Guaranteed Maximum Cost in relation to such cost.

7.2 Site Matters 

7.2.1 Subject to the other terms of this Agreement, the Site Conditions shall be the sole responsibility of the LEP and accordingly (but without prejudice to any other obligation of the LEP under this Agreement) the LEP shall be deemed to have:

7.2.1.1 carried out a ground physical and geophysical investigation and to have inspected and examined the Sites and their surroundings and (where applicable) any existing structures or works on, over or under the Sites;

7.2.1.2 satisfied itself as to the nature of the Site Conditions, the ground and the subsoil, the form and nature of the Sites, the load-bearing and other relevant properties of the Sites, the risk of injury or damage to property affecting the Sites, the nature of the materials (whether natural or otherwise) to be excavated and the nature of the design, works and materials necessary for the execution of the Works;

7.2.1.3 satisfied itself as to the adequacy of the means and rights of access to and through the Sites and any accommodation it may require for the purposes of fulfilling its obligations under this Agreement (such as additional land or buildings outside the Sites);

7.2.1.4 satisfied itself as to the possibility of interference by persons of any description whatsoever (other than the Authority) with access to or use of, or rights in respect of, the Sites with particular regard to the owners of any land adjacent to the Sites; and

7.2.1.5 satisfied itself as to the precautions, times and methods of working necessary to prevent any nuisance or interference, whether public or private, being caused to third parties. 

7.2.2 Subject to the other terms of this Agreement the LEP accepts full responsibility for all matters referred to in clause 7.2.1 and shall be responsible for, and hold the Authority harmless from cleaning up or otherwise dealing with any Contamination on the Sites in accordance with and so that it shall at all times comply with its obligations under this Agreement including (without limitation) complying with Good Industry Practice, any applicable Legislation and any Necessary Consents, orders, notices or directions of any regulatory body (whether made against the Authority or the LEP) and the LEP shall not be entitled to any increase in the Target Cost or the Guaranteed Maximum Cost in relation to such matters. 
7.2.3 To the extent that unforeseen ground conditions and/or Contamination exist in any parts of the Sites which are under existing Buildings
 as at the Bid Date and which it is not practical for the LEP to investigate or survey, the LEP shall not be responsible for them, unless they were discovered by the [identify any survey undertaken] or would have been identified in the [identify any survey undertaken] had that survey been carried out with the level of skill and care reasonably to have been expected from competent professionals carrying out such survey or would have been identified had the LEP carried out such additional surveys as it would have been reasonable to expect an experienced contractor to have carried out in the circumstances.  If the LEP is not responsible for such ground conditions and/or Contamination under this clause 7.2.3 then the Authority shall be so responsible.
7.2.4 Where pursuant to clause 7.2.3 the Authority is responsible for any of the matters referred to, it shall be deemed to be a Compensation Event subject to and in accordance with clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations), and any work which is required or instructed to be carried out in consequence of it shall be deemed, without double counting, to be a Variation.

7.2.5 Where pursuant to clause 7.2.3, the Authority is responsible for Contamination, the Authority shall further hold the LEP harmless from cleaning up or otherwise dealing with such Contamination and shall indemnify the LEP in respect of all Direct Losses incurred by the LEP resulting from such Contamination.

7.2.6 To the extent that any part(s) of the Sites suffer from, or are affected by, Contamination arising from a source off Site (whether or not on adjacent land):

7.2.6.1 the LEP shall be responsible for cleaning up or otherwise dealing with such Contamination and for preventing the recurrence of such Contamination on the Sites;  

7.2.6.2 the occurrence of any such Contamination shall be deemed to constitute a Relief Event for a reasonable period
 (to be agreed between the Parties acting reasonably) for the purposes of this Agreement; and

7.2.6.3 other than where clause 7.2.6.4 applies the LEP shall further hold the Authority harmless from and indemnify the Authority in respect of all Direct Losses incurred by the Authority resulting from such Contamination. The LEP shall not be entitled to any increase in the Target Cost or the Guaranteed Maximum Cost in relation to such matters; [and 
7.2.6.4 the Authority shall, but only to the extent that the LEP is able to demonstrate to the Authority that it does not have the right to take action against third parties in its own name to recover the losses suffered of incurred by the LEP in cleaning up or otherwise dealing with such Contamination, at the Authority’s option either:
7.2.6.4.1 take such action against third parties in its own name as the LEP may (acting reasonably) direct; or

7.2.6.4.2 permit the LEP to take such action in the name of the Authority at the LEP’s own expense in which case the provisions of clauses 34.5 (Conduct of Claims) and 34.6 (Costs of Claims) shall apply as if the LEP were the Indemnifying Party and the Authority were the Indemnified Party, except that the LEP shall not pay or settle such claims without the prior written consent of the Authority,

subject to the LEP indemnifying the Authority in respect of all costs properly and reasonably incurred by the Authority in respect of such action.  Where the Authority takes action under clause 7.2.6.4.1 or 7.2.6.4.2 (or where it is otherwise obliged to take action against third parties in respect of such losses), the Authority shall be liable to the LEP for all losses suffered or incurred by the LEP as a result of its obligations under this clause 7.2.6 provided that the LEP’s entitlement in respect of any matter to which this clause 7.2.6.4 applies shall be limited to the amount recovered by or in the name of the Authority from the relevant third party in respect of the losses referred to in this clause 7.2.6.4.
]
7.2.7 Following the Completion Date for the Works or the relevant part of the Works the LEP shall be responsible for any Contamination which subsequently occurs on any part(s) of the Sites whether arising from a source on or off Site only to the extent that such Contamination has been caused by the LEP either by a breach of its obligations under this Agreement or otherwise. 
7.3 No Warranty

Except as otherwise expressly provided in this Agreement the LEP shall take the Sites in their state and condition in all respects as at the date of this Agreement and nothing in this Agreement or otherwise shall constitute or imply a warranty by or on the part of the Authority as to the fitness and suitability of the Sites or any part thereof for the Works or for any other purpose.

8 DEFECTS AND ASBESTOS

8.1 Defects
   

8.1.1 The LEP accepts, in relation to the New Buildings, entire responsibility (including any financial and other consequences which result either directly or indirectly) for any Defects.
8.1.2 The LEP accepts, in relation to the Buildings other than the New Buildings, entire responsibility (including any financial and other consequences which result whether directly or indirectly) for:

8.1.2.1 any Defects identified in any Buildings Survey; and

8.1.2.2 any Defects that would have been identified in any Buildings Survey had that survey been carried out with the level of skill and care reasonably to have been expected from competent professionals carrying out such survey or (unless access to carry out additional surveys has been denied by the Authority and then only to the extent that such access was denied
) would have been identified had the LEP carried out such additional surveys as it would have been reasonable to expect an experienced contractor to have carried out in the circumstances, 

provided that, where the LEP is in the reasonable opinion of the Authority, diligently pursuing the party who is responsible for the Buildings Survey, any delay to the Date or Dates for Completion caused by a Defect shall be treated as a Relief Event, subject to, and in accordance with, clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations); and
8.1.2.3 any Defects caused by the LEP.
8.1.3 The Authority accepts, in relation to any Buildings other than the New Buildings, entire responsibility for Defects which have not been identified in any Buildings Survey (other than those referred to in clauses 8.1.2.2 and 8.1.2.3) and the discovery of any such Defects shall constitute a Compensation Event, subject to, and in accordance with, clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations).

8.2 Asbestos Liability 
 
8.2.1 The LEP accepts, in relation to the Buildings other than the New Buildings, entire responsibility (including any financial and other consequences which result whether directly or indirectly) for:

8.2.1.1 any Asbestos identified in any Asbestos Survey
; and

8.2.1.2 any Asbestos that ought reasonably to have been discovered or that could otherwise have been reasonably expected to have been identified or found in the Asbestos Survey [given the scope of such Asbestos Surveys
]  or would have been identified had that survey been carried out with the level of skill and care reasonably to have been expected from competent professionals carrying out such survey, 
provided that where the LEP is, in the reasonable opinion of the Authority, diligently pursuing the party who is responsible for the Asbestos Survey, any delay to the Date or Dates for Completion caused by such Asbestos shall be treated as a Relief Event, subject to, and in accordance with clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations).  

8.2.2 The Authority accepts, in relation to any Buildings other than the New Buildings, entire responsibility for Asbestos which has not been identified in any Asbestos Survey (other than Asbestos liability referred to in clause 8.2.1.2) and the discovery of any such Asbestos shall constitute a Compensation Event, subject to, and in accordance with, clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations).

8.2.3 Unless the exposure arises directly or indirectly as a result of any act or omission of the LEP or any LEP Related Party, the Authority accepts, in relation to Buildings other than New Buildings, full responsibility (including any financial or other consequences which arise directly or indirectly) for death and personal injury in respect of exposure to Asbestos in such Buildings, where exposure takes place prior to the date on which the LEP takes control of the relevant Site.

8.2.4 The LEP accepts, in relation to any New Buildings, entire responsibility (including any financial and other consequences which result whether directly or indirectly) for any Asbestos.

9 FOSSILS AND ANTIQUITIES

9.1 As between the Parties, all fossils, antiquities and other objects having artistic, historic or monetary value and human remains which may be found on or at the Sites are or shall become, upon discovery, the absolute property of the Authority.

9.2 Upon the discovery of such item during the course of the Works, the LEP shall:

9.2.1 immediately inform the Authority’s Representative of such discovery;

9.2.2 take all steps not to disturb the object and, if necessary, cease any Works in so far as the carrying out of such Works would endanger the object or prevent or impede its excavation; and

9.2.3 take all necessary steps to preserve the object in the same position and condition in which it was found.

9.3 The Authority shall procure that the Authority’s Representative promptly, and in any event within 10 Business Days, issues an instruction to the LEP specifying what action the Authority’s Representative requires to be taken in relation to such discovery provided that, if no such instruction is forthcoming within such period, the LEP may continue to carry out the Works.

9.4 The LEP shall promptly and diligently comply with any instruction issued by the Authority’s Representative as referred to in clause 9.3 and to the extent that such instruction constitutes a Variation pursuant to clause 9.6, the provisions of clause 15 (Variations) shall apply).

9.5 If directed by the Authority’s Representative, the LEP shall allow representatives of the Authority to enter the Sites for the purposes of removal or disposal of such discovery, provided that such entry shall be subject to the Authority complying with all relevant safety procedures, which shall include any relevant health and safety plans for the carrying out of the Works from time to time and any reasonable directions with regard to site safety that may be issued by or on behalf of the LEP’s Representative from time to time.

9.6 Without prejudice to clause 14.3 (Compliance with instructions without compensation), if any instruction as referred to in clause 9.3 includes a requirement for the LEP to suspend the carrying out of the Works or any part and/or to carry out works (being any work of alteration, addition, demolition or extension or variation in the School) which are not works which would be strictly necessary for the purpose of compliance with Legislation or any Necessary Consents, such works or instruction to suspend shall be deemed to be a Variation and the provisions of clause 15 (Variations) shall apply.

9.7 The Authority shall act promptly and diligently in dealing with its obligations hereunder in relation to any find so as to mitigate any effect on the LEP and/or the Works.

10 CONSTRUCTION PROGRAMME AND DECANTING 

10.1 Preparation of Construction Programme

The LEP shall have prepared the Construction Programme prior to the date of this Agreement and shall be responsible for monitoring and updating it as necessary to show any amendments to the sequencing of events or the likely time for any events occurring prior to the completion of the Works and, in particular, shall identify key decision events which are likely to involve the Authority or the Authority’s Representative during the Works and shall co-ordinate any proposed changes to the Construction Programme by any other members of the LEP’s Supply Chain and shall discuss with, and if appropriate or requested, meet with the Authority to provide an explanation of any proposed changes and discuss how best to achieve any necessary reprogramming so as not to affect the Date or Dates for Completion or any Start on Site Dates. 

10.2 Amendments to Construction Programme
10.2.1 All amendments to the Construction Programme shall be circulated promptly to the Authority’s Representative and to all members of the LEP’s Supply Chain who have still to carry out work and/or services.  

10.2.2 An actual or proposed amendment to the Construction Programme showing a period for completion of the Works extending beyond the Date or Dates for Completion shall not, without the Authority’s written agreement, be treated as expressly or impliedly extending the Date or Dates for Completion or any Start on Site Dates.

10.2.3 An actual or proposed amendment to the Construction Programme which adversely affects the Authority’s ability to comply with its obligations under clause 10.6 (Decanting) shall not have any effect in relation to the Authority’s performance of its obligations under clause 10.6 (Decanting) unless and until approved in writing by the Authority.

10.3 Minimising disruption to the provision of Educational Services 

Insofar as the carrying out of the Works affects or may affect the provision of Educational Services at the School, the LEP shall procure that (subject to the terms of this Agreement) the Works are carried out: 

10.3.1 so as to minimise any disruption to the provision of Educational Services; and

10.3.2 so as to ensure that no disruption is caused during the carrying out of examinations at the School during any Examination Period; and
10.3.3 in compliance, to the extent reasonably practicable, with the Construction Programme.

10.4 Examination Periods
10.4.1 The Examination Period for the [current and] subsequent
 Academic Year[s] following the date of this Agreement has been notified by the Authority to the LEP.

10.4.2 Where such dates have not already been notified pursuant to clause 10.4.1, then no later than [31 August]
 in each Academic Year during which the Works are continuing the Authority shall notify the LEP of the dates of the Examination Period for the next Academic Year.

10.4A
Stop Notices
10.4A.1
If, in the opinion of the Authority, the LEP or a LEP Related Party is not at any time during an Examination Period complying with its obligations under clause 10.3 (Minimising disruption to the provision of Educational Services) and the performance of the Works is causing interference with or otherwise disrupting examinations at the School, the Authority may give a written instruction to the LEP (a Stop Notice) to cease such parts of the Works and/or take or refrain from taking such other steps as are necessary to cease interference with the examinations until the end of the Examination Period in question (or such other time as reasonable decided by the Authority).

10.4A.2
The LEP shall comply immediately with any Stop Notice issued pursuant to clause 10.4A.1.

10.4A.3
If the Authority issues a Stop Notice, the Authority shall, not later than the next Business Day following the day on which such Stop Notice was given, confirm in writing to the LEP:

10.4A.3.1
the fact that the Stop Notice was given and the time at which is was given;

10.4A.3.2
the nature and extent of the Stop Notice;

10.4A.3.3
what was, in the opinion of the Authority, the disruption to or interference with the examinations; and

10.4A.3.4
any other relevant information.

10.4A.4
If it is subsequently discovered that the LEP was not in breach of its obligations under clause 10.3 (Minimising disruption to the provision of Educational Services), the giving of a Stop Notice shall constitute a Compensation Event and the provisions of clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations) shall apply, provided always that this shall not absolve the LEP from its obligations immediately to comply with any such Stop Notice.

10.4A.5
The LEP shall take all reasonable steps to mitigate the consequences of service of a Stop Notice on its ability to perform its obligations under this Agreement.

10.4A.6
Any dispute in relation to or arising out of this clause 10.4A may be referred by either Party for resolution under the Dispute Resolution Procedure, provided always that any such reference shall not absolve the LEP from its obligation immediately to comply with any Stop Notice in accordance with this clause 10.4A.

10.5 Notification of delays in progress of the Works

Without prejudice to the requirement for the LEP to notify in accordance with clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations), if either:

10.5.1 the LEP becomes aware at any time that the actual progress of the Works may become, or has been, significantly delayed or has fallen behind the Construction Programme; or

10.5.2 it appears to the Authority’s Representative at any time that the actual progress of the Works has been significantly delayed or has fallen behind the Construction Programme, 

the Authority’s Representative shall be entitled to require the LEP to submit to the Authority’s Representative a report identifying the reasons for the delay and require the LEP (at the Authority’s option) to produce and submit to the Authority’s Representative a revised Construction Programme showing the manner and the periods in which the Works will be carried out to achieve the Date or Dates for Completion and any Start on Site Dates and/or showing the steps which are to be taken to eliminate or reduce the delay.

10.6 [Decanting

The LEP and the Authority shall each comply with their respective obligations set out in the Decant Protocol (and shall not be in breach of such obligations to the extent that any failure to do so arises directly from any default of the other Party).

10.6.1 In the event that the Construction Programme is amended in accordance with this Agreement, the Parties shall agree (acting reasonably) any necessary changes to the Decant Protocol with the aims of minimising disruption to Educational Services and delay to the relevant Completion Date or Dates.]

10.7 Induction
The LEP shall provide an induction to any New Buildings for all teachers, staff and students at the dates and times identified in the Construction Programme and in the manner set out in the [LEP's Proposals].  The LEP shall have no responsibility to repeat such induction to those teachers staff or students who do not attend the planned induction for the School.

11 RISK MANAGEMENT

11.1 Risk assessment
If not already prepared as part of the approval process for new projects under the Strategic Partnering Agreement, the LEP shall be responsible for carrying out (with assistance from any relevant members of the LEP’s Supply Chain) risk assessments to identify:

11.1.1 potential risks relating to the performance of the Works the occurrence of which are capable of  adversely affecting the time for completion, cost and/or quality of the Works;

11.1.2 the probability of these risks occurring;

11.1.3 a financial estimate of the most likely consequences of each risk occurring; and 

11.1.4 those risks that are within the control of, or are best managed by, the Authority, the LEP or another member of the LEP’s Supply Chain. 

The results of this risk assessment shall be set out in the Risk Register. 

11.2 Updating the Risk Register
The LEP shall arrange regular meetings with the Authority and relevant members of the LEP’s Supply Chain to review and update the Risk Register and to consider:

11.2.1 any new risks that have arisen since the date of the last review; 

11.2.2 the steps taken to prevent/mitigate previously identified risks;

11.2.3 risks which have been successfully prevented/mitigated (which can be removed from the Risk Register); and 

11.2.4 the prioritisation of all continuing risks and agreement of an action plan in respect of, and risk owners for, all risks prioritised as serious risks.  

11.3 Purpose of the Risk Register

The purpose of the Risk Register is to enable the Parties and the LEP’s Supply Chain to identify and manage risks whose occurrence may otherwise have an adverse effect on the time taken to complete, or the cost and quality of, the Works.  The Risk Register does not allocate contractual responsibility for the consequences of the occurrence of any of the risks referred to.  

12 PROGRESS MEETINGS
12.1 The LEP shall arrange, attend, chair and minute regular progress and site meetings (at monthly intervals or at such other intervals as may from time to time be agreed with the Authority) with relevant members of the LEP’s Supply Chain and the Authority's Representative to review progress and to consider any steps necessary for the successful delivery of the Works. The LEP shall provide as much advance notice to relevant members of the LEP’s Supply Chain and the Authority's Representative as is practicable of all meetings.  All meetings shall (as a minimum) consider:

12.1.1 the progress of the design and/or construction of the Works and any necessary updating of the Construction Programme;

12.1.2 the review and updating of the Risk Register in accordance with clause 11.2 (Updating the Risk Register);

12.1.3 the occurrence, or likely occurrence, of any events that may have an effect on the completion and/or cost of the Works; and

12.1.4 the results of any project planning, risk or value engineering workshops. 

12.2 The LEP shall procure that other representatives of the Authority are afforded an opportunity to attend such progress meetings relating to the Works and to attend, as an observer, such other meetings as the Authority may reasonably request and (whether or not such representatives have attended) that a copy of the minutes of progress meetings is promptly supplied to the Authority.

13 MONITORING AND INSPECTION
13.1 Right of inspection

13.1.1 The LEP shall procure that the Authority, or any representatives or advisers of the Authority shall have, at all reasonable times and upon giving reasonable notice, the right (but not so as to delay or impede the progress of the Works) to enter any of the Sites in order to inspect the state and progress of the Works (and to ascertain whether they are being properly executed), and to monitor compliance by the LEP with its obligations under this Agreement.  

13.1.2 The Authority’s Representative shall have such rights of access to the Site in an Emergency as it (acting reasonably) considers suitable in the circumstances.

13.2 Right to open up

13.2.1 Subject to clause 13.2.2, the Authority shall have the right at any time prior to the relevant Completion Date or Dates to request the LEP to open up and the Authority may inspect any part or parts of the Works where the Authority reasonably believes that such part or parts of the Works is or are defective and the LEP shall comply with such request.

13.2.2 Prior to exercising its right pursuant to clause 13.2.1, the Authority shall notify the LEP of its intention to exercise such right, setting out detailed reasons.

13.2.3 If, following the exercise by the Authority of its right pursuant to clause 13.2.1, the inspection shows that the relevant part or parts of the Works are not defective, the exercise of such rights shall, subject to, and in accordance with, the provisions of clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations), be treated as a Compensation Event.

13.2.4 If, following the exercise by the Authority of its right pursuant to clause 13.2.1, the inspection shows that the relevant part or parts of the Works is or are defective, the LEP shall rectify and make good such defect(s) and any cost of such rectification and/or the making good of any defect(s) shall be an Excluded Cost and the LEP shall not be entitled to any extension of time to the relevant Date or Dates for Completion or any Start on Site Dates in relation to such rectification and making good of the Works. 

13.2.5 If, following the exercise by the Authority of its right pursuant to clause 13.2.1, the Authority is of the opinion that the inspection shows that the relevant part or parts of the Works is, or are, defective and the LEP does not agree with such opinion, the matter shall be determined in accordance with the Dispute Resolution Procedure. 

13.2.6 Without prejudice to the rights of the Authority pursuant to this clause 13.2, the parties acknowledge that the exercise of such rights shall not in any way affect the obligations of the LEP under this agreement save as expressly set out in this clause 13 and clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations).

13.3 Inspection of facilities

The Authority or any representatives or advisers of the Authority may at all reasonable times and upon giving reasonable notice, and subject to obtaining the consent of the relevant manufacturer or supplier (which the LEP shall use all reasonable endeavours to obtain) enter upon any property used by the LEP as training or workshop facilities and places where work is being prepared or materials are being obtained for the Works for the purposes of general inspection and of attending any test or investigation being carried out in respect of the Works.

13.4 LEP’s reasonable assistance

The LEP shall procure that satisfactory facilities are made available to the Authority and any representatives of the Authority and that reasonable assistance is given for the purposes of clauses 13.1 (Right of inspection), 13.2 (Right to open up) and/or 13.3 (Inspection of facilities), subject to the LEP’s construction or operational requirements not being adversely affected and to the Authority reimbursing the LEP for any reasonable costs or expenses incurred as a result of the action taken by the Authority under clauses 13.1 (Right of inspection), 13.2 (Right to open up) and/or 13.3 (Inspection of facilities).

13.5 Compliance with health and safety and site requirements
In exercising any of the rights under this clause 13 and in relation to the exercise of any other rights of inspection of the Sites and/or the Works under this Agreement, the Authority and its representatives shall at all times comply with all relevant health and safety procedures (which shall include any relevant health and safety plans for the carrying out of the Works, the site rules from time to time and any reasonable directions with regard to site safety that may be issued by or on behalf of the LEP’s Representative or the LEP’s building contractor from time to time).

13.6 Supply of information

The LEP shall supply to the Authority and any representatives or advisers of the Authority visiting any of the Sites pursuant to clauses 13.1 (Right of inspection), 13.2 (Right to open up) and/or 13.3 (Inspection of facilities) such information in respect of the Works as may reasonably be required.

13.7 Effect of inspections showing works or materials not in accordance with this Agreement

If any work, materials or goods are not in compliance with this Agreement, the Authority (without prejudice to the generality of its powers) may:

13.7.1 issue instructions requiring the removal from the Sites and/or rectification or replacement of all or any of such work, materials or goods; and/or

13.7.2 issue such instructions under clause 13.2 (Right to open up) to open up for inspection or to test as are reasonable in all the circumstances to establish to the reasonable satisfaction of the Authority the likelihood or extent, as appropriate to the circumstances, of any further similar non-compliance, and to the extent that such instructions are so reasonable (whatever the results of the opening up for inspection or testing) the cost of complying with such instructions shall be an Excluded Cost and the LEP shall not be entitled to any extension of time to the relevant Date or Dates for Completion or any Start on Site Dates in relation to such rectification and making good of the Works  in respect thereof.

13.8 Damage
If the Authority or its representatives causes or cause material damage to the Sites in exercising any right under this clause 13, such damage shall be deemed to be a Compensation Event subject to and in accordance with clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations).
13.9 Increased monitoring 

The LEP shall procure that if, following any viewing, visit or inspection made by or on behalf of the Authority, it is discovered that there are defects in the Works or that the LEP has materially failed to comply with the Authority’s Requirements or the LEP’s Proposals, the Authority may (without prejudice to any other right or remedy available to it) by notice to the LEP increase the level of its monitoring of the LEP until such time as the LEP shall have demonstrated to the reasonable satisfaction of the Authority that it is capable of performing and will perform all its obligations under this Agreement.

14 INSTRUCTIONS
14.1 Compliance with written instructions

The LEP shall forthwith comply with all reasonable written instructions issued by the Authority in relation to the carrying out of the Works.  Any instructions to suspend or stop the Works (issued otherwise than as a result of any breach by the LEP of its obligations under this Agreement) will be treated as a Compensation Event and the provisions of clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations) will apply.  

14.2 Verbal instructions

If the Authority purports to issue an instruction otherwise than in writing it shall be of no immediate effect, but shall be confirmed in writing by the LEP to the Authority within 5 Business Days, and if not dissented from in writing by the Authority to the LEP within 5 Business Days from receipt of the LEP's confirmation, shall take effect as from the expiration of the latter 5 Business Days, provided that:

14.2.1 if the Authority, within 5 Business Days of giving such an instruction otherwise than in writing, shall itself confirm the same in writing, the LEP shall not be obliged to confirm the instruction, which shall take effect from the date of the Authority's confirmation; and

14.2.2 if neither the LEP nor the Authority confirms a verbal instruction of the Authority in the manner set out above, but the LEP nevertheless complies with the verbal instruction, the Authority may confirm the verbal instruction in writing at any time prior to the Completion Date for the Works, in which case, the relevant instruction shall be deemed to have taken effect on the date on which it was issued verbally by the Authority.

14.3 Compliance with instructions without compensation

The cost of compliance with the Authority's instructions shall be an Excluded Cost and shall not give rise to an adjustment to the Date or Dates for Completion or any Start on Site Date save where, and to the extent that, it constitutes a Variation (in which case clause 15 (Variations) shall apply) or is treated as a Compensation Event (in which case clause 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations) will apply).

14.4 Failure to comply with instructions

Where the LEP fails to comply with an instruction, the Authority may engage others to give effect to the instruction provided it has first given not less than 10 Business Days' notice in writing to the LEP of its intention to do so.  The LEP shall be liable to pay the Authority's additional costs of engaging others, or the Authority may deduct the same from any sum due to the LEP from the Authority under this Agreement, after taking into account any sums that would have been payable to the LEP under the terms of this Agreement had the LEP complied with the instruction.

15 VARIATIONS
15.1 Variations
The Authority has the right to propose Variations in accordance with this clause 15.  If the Authority requires a Variation, it must serve a notice (an Authority Notice of Variation) on the LEP in accordance with clause 15.2 (Authority Notice of Variation). The LEP shall be entitled to refuse a Variation which
:

15.1.1 requires the Works to be performed in a way that infringes any law or is inconsistent with Good Industry Practice;

15.1.2 would cause any existing Necessary Consent to be revoked (or would require a new Necessary Consent to be obtained to implement the relevant Variation which, after using reasonable efforts, the LEP has been unable to obtain);

15.1.3 would materially and adversely affect the LEP’s ability to deliver the Works (except those Works which have been specified as requiring to be amended in the Authority Notice of Variation) in a manner not compensated pursuant to this clause 15;

15.1.4 would materially and adversely affect the health and safety of any person;

15.1.5 the Authority does not have the legal power or capacity to require implementation of such Variation.

15.2 Authority Notice of Variation

The Authority Notice of Variation shall:

15.2.1 set out the change in the Works required in sufficient detail to enable the LEP to calculate and provide the Estimated Change in Project Costs in accordance with clause 15.4 (LEP’s Estimate); and 

15.2.2 require the LEP to provide to the Authority within 15 Business Days of receipt of the Authority Notice of Variation either:

15.2.2.1 confirmation as to when the estimate is to be provided to the Authority (provided that the LEP shall use all reasonable endeavours to obtain such information as is required expeditiously); or

15.2.2.2 an estimate of the likely effects of the proposed variation (the Estimate).

15.3 ICT Notice of Change

Where:

15.3.1 an Authority Notice of Change (as defined in the relevant ICT Services Contract) (ICT Notice of Change) is issued pursuant to an ICT Services Contract; and

15.3.2 the change proposed in the ICT Notice of Change will require a change to be made under this Agreement,

the LEP shall notify the Authority that a Variation is required under this Agreement as a result of the ICT Notice of Change and prepare an Estimate pursuant to 15.4 and such ICT Notice of Change shall be considered an Authority Notice of Variation served pursuant to clause 15.2 (Authority Notice of Variation).

15.4 LEP’s Estimate
As soon as practicable and in any event within 15 Business Days after having received the Authority Notice of Variation, the LEP shall deliver to the Authority the Estimate or confirmation as to when the Estimate is to be provided to the Authority.  The Estimate shall include the opinion of the LEP on:

15.4.1 whether relief from compliance with obligations is required, including the obligations of the LEP to achieve any Start on Site Date, the Date or Dates for Completion and meet the requirements set out in the Authority’s Requirements during the implementation of the Variation;

15.4.2 any impact on the provision of the Works including whether the proposed Variation is in contravention of clause 15.1 (Variations);

15.4.3 any amendment required to this Agreement as a result of the Variation; 

15.4.4 any Estimated Change in Project Costs that results from the Variation;

15.4.5 any regulatory approvals which are required; 

15.4.6 the proposed method of certification of any construction aspects of the Works required by the proposed Variation if not covered by the procedures specified in clause 22 (Certification of Completion of the Works); and

15.4.7 whether the proposed Variation will impact upon any ICT Services Contract (if relevant).

15.5 Discussion
As soon as practicable after the Authority receives the Estimate, the parties shall discuss and agree the issues set out in the Estimate, including providing evidence that the LEP has used reasonable endeavours (including (where practicable) the use of competitive quotes) to oblige the LEP's Supply Chain to minimise any increase in costs and maximise any reduction in costs.

15.6 Authority instructions not expressed as an Authority Notice of Variation
15.6.1 Where the Authority issues an instruction which is not expressed as proposing a Variation but the implementation of which the LEP reasonably considers should constitute a Variation, the LEP shall submit to the Authority within 5 Business Days after the date of the relevant instruction and (in any event before putting into effect such instruction) a notice that it considers a Variation to have been proposed.  The Authority shall within a further 5 Business Days: 

15.6.1.1 revoke the instruction; or

15.6.1.2 issue an Authority Notice of Variation or ICT Notice of Change (as appropriate) in respect of the instruction; or

15.6.1.3 confirm the instruction and state that in the Authority's opinion its instruction should not be treated as a Variation.
15.6.2 Where the Authority issues an Authority Notice of Variation, the relevant provisions of this clause 15 shall apply.  Where the Authority states that in its opinion its instruction should not be treated as a Variation, the LEP shall (subject to clause 14.1 (Compliance with written instructions)) promptly comply with such confirmed instruction, and any dispute as to whether the instruction should be treated as a Variation shall be determined in accordance with the Dispute Resolution Procedure.  If the Authority fails to confirm or revoke any such instruction or issue an Authority Notice of Variation within the stated time period it shall be deemed to be revoked.

15.7 Disputes
If the LEP fails to provide the Estimate in accordance with clause 15.4 (LEP's Estimate) or the parties cannot agree on the contents of the Estimate, then the dispute will be determined in accordance with the Dispute Resolution Procedure
. 

15.8 Confirmation or Withdrawal of Variation
As soon as practicable after the contents of the Estimate have been agreed or otherwise determined pursuant to the Dispute Resolution Procedure, the Authority shall:

15.8.1 confirm in writing to the LEP the Estimate (as modified) and instruct the LEP to implement the Variation; or

15.8.2 withdraw the Authority Notice of Variation.

15.9 Failure to Confirm Variation

If the Authority does not confirm the Estimate (as modified) within 20 Business Days of the contents of the Estimate having been agreed in accordance with clause 15.5 (Discussion) or determined pursuant to clause 15.7 (Disputes), then the Authority Notice of Variation shall be deemed to have been withdrawn.  Where there is such a withdrawal (either pursuant to this clause 15.9 or clause 15.8) (Confirmation of Withdrawal of Variation)) the Authority shall pay to the LEP the reasonable additional third party costs incurred by the LEP in preparing the Estimate provided that:

15.9.1 the LEP has used all reasonable endeavours to submit a reasonably priced Estimate; 

15.9.2 the LEP has made available to the Authority a cost break down of the Estimate including an estimate of third party costs to be incurred by the Authority in the event the Authority Notice of Variation is withdrawn or deemed to be withdrawn (which third party costs shall not include any costs relating to work in connection with the impact  of the Authority Notice of Variation on any ICT Services Contract, if relevant);

15.9.3 the Authority has approved the estimate of third party costs referred to in clause 15.9.2 and the type of third party prior to any third party costs being incurred;

15.9.4 the nature of the proposed Variation is such that it is reasonable to expect the relevant third party to incur costs in preparing the Estimate on the basis of the extent of the proposed variation to the Works and the work required in submitting an accurate Estimate in compliance with this clause 15.9; and

15.9.5 the LEP has provided the Authority with such evidence as it may reasonably require in order to verify the additional third party costs incurred by the LEP.

15.10 Consequences of the confirmation of an Authority Notice of Variation 
15.10.1 The LEP shall be entitled to payment of the Actual Cost of implementing any Variation that is agreed by the parties or otherwise determined in accordance with the Dispute Resolution Procedure together with an additional amount in respect of the LEP’s Margin which shall not exceed the proportion that the original LEP’s Margin bears to the original Target Cost (as respectively set out in Schedule 9 (Payment Provisions)); and
15.10.2 The Target Cost, Guaranteed Maximum Cost and LEP’s Margin shall be adjusted to reflect any Estimated Change in Project Costs contained in any Estimate that is agreed by the parties or otherwise determined in accordance with the Dispute Resolution Procedure; and
15.10.3 The relevant Date or Dates for Completion and/or any Start on Site Dates shall also be amended to reflect any delay to the relevant Date or Dates set out in the Estimate that is agreed by the parties or otherwise determined in accordance with the Dispute Resolution Procedure; and
15.10.4 Any amendment to this agreement proposed by the LEP pursuant to clause 15.4.3 and agreed by the Authority or determined in accordance with the Dispute Resolution Procedure shall become effective forthwith upon confirmation of the Estimate or approval of the LEP Notice of Variation.
15.11 Wider Impact Changes 

Where there is a Variation or any other matter affecting the Works which may have an equivalent effect on other LEP projects and/or which may have an impact on any ICT Services Contract, the LEP shall work with the relevant LEP Related Parties to achieve the best value solution across the relevant LEP projects and the Works and/or this agreement and the ICT Services Contract in respect of such Variation or any other such matter as described in this clause.  

16 PAYMENT
16.1 Open book recording of costs

The LEP shall keep and shall procure that the LEP's Supply Chain keep detailed records of the Actual Cost incurred in performing the Works on an "open book" basis, i.e. on the basis that the records of Ac  tual Cost are maintained in a fully auditable manner and are made available to the Authority whenever reasonably required for purposes of verification in connection with the Works.
  

16.2 Access to original vouchers and books of account

The LEP shall provide, and shall procure that the LEP's Supply Chain provide, to the Authority, or its representatives or agents, full access to and/or details of, all original vouchers and books of account (which shall be kept in accordance with best accountancy practice) necessary to demonstrate the Actual Cost and showing in detail:

16.2.1 the LEP’s administrative overheads (which should be included as part of the LEP's Margin) and (so far as possible) the administrative overheads being charged by individual members of the LEP’s Supply Chain;

16.2.2 payments to the LEP's Supply Chain; and

16.2.3 such other items as the Authority may reasonably require from time to time to conduct cost audits for the verification of cost expenditure or estimated expenditure for the purposes of this Agreement.

16.3 Regular breakdowns of Actual Cost

The LEP shall provide the Authority at monthly intervals (commencing on the date agreed by the Authority and the LEP or, failing agreement, on the date one month after the LEP’s commencement of the Works) a statement of its Actual Cost with a breakdown showing how it is made up together with any additional information reasonably requested.  The Authority may (acting reasonably) object to any Actual Cost incurred by the LEP on the basis that it is an Excluded Cost.

16.4 Actual Cost less than Target Cost

If the Actual Cost of completing the Works is less than the Target Cost, the difference between the two figures shall be shared between the parties in the relevant proportions set out in Schedule 9 (Payment Provisions).  The LEP's entitlement to any payment pursuant to this clause 16.4 shall become due upon the later of the issue of the Certificate of Completion of Making Good Defects and the final statement issued in accordance with clause 16.14 (Final Statement and Repayment).

16.5 Actual Cost greater than Target Cost but less than Guaranteed Maximum Cost

If the Actual Cost of completing the Works exceeds the Target Cost but is equal to or less than the Guaranteed Maximum Cost, the LEP shall only be entitled to receive the proportion of the amount of the excess set out in Schedule 9 (Payment Provisions).  

16.6 Actual Cost greater than Guaranteed Maximum Cost
If the Actual Cost of completing the Works exceeds the Guaranteed Maximum Cost, the amount of the excess shall be borne by the LEP alone and for the amount that exceeds the Target Cost (up to the Guaranteed Maximum Cost) the LEP shall only be entitled to receive the proportion of the amount of the excess set out in Schedule 9 (Payment Provisions).  

16.7 Adjustments to the Target Cost and Guaranteed Maximum Cost

Whenever there is any adjustment to the amounts due to the LEP (either upwards or downwards) in accordance with clauses 15 (Variations) and/or 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations) the Target Cost and the Guaranteed Maximum Cost will be adjusted accordingly.

16.8 Project Management Fee

Upon execution of this Agreement, payment of the Project Management Fee shall become due. 

16.9 Notice of payment due to the LEP

Within 10 Business Days of receipt by the Authority of the LEP’s breakdown of its Actual Cost incurred during the preceding monthly period received in accordance with clause 16.3 (Regular breakdown of Actual Cost), the Authority shall give notice of the amount of the payment made or proposed to be made being the amount claimed by the LEP which is not disputed by the Authority and shall pay that amount to the LEP by the final date for payment referred to in clause 16.12 (Final date for payment).  Any failure to reach agreement shall be resolved in accordance with the Dispute Resolution Procedure.

16.10 Notice of withholding payment

At least 5 Business Days before the final date for payment of any amount due to the LEP, the Authority shall give notice to the LEP of any amounts of the Actual Cost claimed by the LEP that the Authority in accordance with this Agreement either objects to and is seeking to withhold or of any amounts that the Authority is owed by the LEP (including any amounts previously overpaid to the LEP) which the Authority is seeking to withhold.  Any notice shall set out the sum or sums proposed to be withheld, the ground or grounds for withholding payment and the amount attributable to each ground.

16.11 Date when payment  of Actual Cost due

The reimbursement by the Authority to the LEP of any Actual Cost shall be due 10 Business Days after receipt by the Authority of the LEP’s breakdown of its Actual Cost in accordance with clause 16.3 (Regular breakdown of Actual Cost).  

16.12 Final date for payment

The final date for payment of any sums referred to in clauses 16.11 (Date when payment of Actual Cost due), 16.8 (Project Management Fee), 16.13 (Payment of the LEP’s Margin) and 16.14 (Final Statement and Repayment) shall be 10 Business Days after the date that the relevant payment became due pursuant to clause 16.9 (Notice of payment due to the LEP).
16.13 Payment of the LEP’s Margin

Payment of the LEP’s Margin shall be due upon the issue of the Completion Certificate pursuant to clause 22.4 (Certification of Completion of the Works (or the relevant part of the Works)).  If any change to the amount of the LEP’s Margin is agreed by the parties the change and the amended payments shall be recorded in writing and the relevant provisions of Schedule 9 (Payment Provisions) shall be amended, or be deemed to be amended, accordingly.  

16.14 Final Statement and Repayment 

16.14.1 Not later than three months after the issue of the Certificate of Completion of Making Good Defects in accordance with clause 23.5 , the LEP shall provide to the Authority completed template cost proformas
 setting out the Actual Cost incurred in relation to the Works, together with a breakdown of:

16.14.1.1 all the payments made to the LEP during the period of this agreement; and
16.14.1.2 any further payments due to the LEP in accordance with this agreement, together with a full explanation of any additional payments due, over and above previously agreed payments in respect of Actual Cost and/or the LEP’s Margin.

16.14.2 Clauses 16.9 (Notice of Payment due to the LEP) to 16.12 (Final date for payment) shall apply in respect of any sum which the LEP claims is due pursuant to this clause 16.14.

16.14.3 Without prejudice to clauses 16.9 (Notice of Payment due to the LEP) to 16.12 (Final Date for Payment), in the event that the Authority has made payments to the LEP in respect of Actual Cost which exceed the total amount which the LEP is entitled to be paid pursuant to clauses 16.4 (Actual Cost less than Target Cost) to 16.7 (Adjustments to Target Cost and Guaranteed Maximum Cost), the Authority shall be entitled to set off any such excess amount against any sum due to the LEP pursuant to clause 16.14.1.2 and/or shall be entitled to recover such amount from the LEP as a debt. 
16.15 VAT
All sums payable by or to the Authority or the LEP are exclusive of VAT.  In the case of any VAT payable, the VAT shall be due 14 days after receipt by the receiving party of a valid VAT invoice. 

16.16 Interest on late payments

If the Authority is late in making any payment due to the LEP in accordance with this Agreement, (which for the avoidance of doubt shall not include any amounts referred to in any notice of withholding of payment in accordance with clause 16.6 (Notice of withholding payment) unless it is subsequently determined that any such amount should not have been withheld), the Authority shall pay interest on the amount of the late payment at the rate specified in Schedule 9 (Payment Provisions) from the final date for payment of that amount until the date on which the relevant payment is received by the LEP.

16.17 Right to suspend performance for non-payment

In addition to the right to claim interest on late payments in accordance with clause 16.16 (Interest on late payments), the LEP shall be entitled to exercise its statutory right to suspend the performance of its obligations under this Agreement in accordance with Section 112 of the Housing Grants, Construction and Regeneration Act 1996.  

16.18 Set-off

The LEP shall not be entitled to retain or set off any amount due to the Authority by the LEP under or pursuant to this Agreement or any other agreement.

17 ENTITLEMENT OF THE LEP TO EXTENSIONS OF TIME AND/OR ADDITIONAL PAYMENT AND/OR RELIEF FROM ITS OBLIGATIONS
17.1 Notice
If at any time the LEP becomes aware that there will be or is likely to be a delay in the commencement or completion of the Works, such that any Start on Site Date and/or the Date or Dates for Completion may not be achieved or, following the final Date for Completion there will be a delay in achieving completion of the Works in accordance with clause 22.4 (Certification of completion of the Works (or any relevant part of the Works)) of this Agreement, the LEP shall as soon as reasonably practicable and in any event within 20 Business Days of becoming aware of the likely delay give notice to the Authority to that effect specifying:

17.1.1 the reason for the delay or likely delay; and

17.1.2 an estimate of the likely effect of the delay on the Works including any Start on Site Dates and/or the Date or Dates for Completion and the Longstop Date (taking into account any measures that the LEP proposes to adopt to mitigate the consequences of the delay in accordance with clause 17.3 (Duty to mitigate)).

17.2 Supply of Information
Following service of a notice by the LEP pursuant to clause 17.1 (Notice), the LEP shall promptly supply to the Authority any further information relating to the delay which:

17.2.1 is received by the LEP; or

17.2.2 is reasonably requested by the Authority.

17.3 Duty to Mitigate

The LEP shall take all reasonable steps to mitigate the delay and consequences of any delay which is the subject of a notice pursuant to clause 17.1 (Notice).

17.4 Not Used
17.5 Effect of a Compensation Event 

If, for any Site, on or before the relevant Completion Date, as a direct result of the occurrence of a Compensation Event the LEP will:

17.5.1 be unable to either commence a part of the Works on or before the relevant Start on Site Date or achieve completion on or before the relevant Date or Dates for Completion or (following the last Date for Completion but before the Longstop Date) will be delayed in achieving completion of the Works in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)) of this Agreement; and/or

17.5.2 be unable to comply with its obligations under this Agreement; and/or 

17.5.3 incur costs,

then the LEP is entitled to apply for an extension of time to the relevant Start on Site Date and/or to the relevant Date or Dates for Completion and (following the last Date for Completion) to the Longstop Date and/or relief from its obligations and/or to claim compensation under this Agreement.

17.6 Procedure for Relief and Compensation

Subject to clause 17.9 (Late Provision of Notice or Information) to obtain relief, extension and/or claim compensation the LEP must:

17.6.1 as soon as practicable, and in any event within 20 Business Days after it became aware that the Compensation Event has caused or is likely to cause delay, breach of an obligation under this Agreement and/or the LEP to incur costs, give to the Authority a notice of its claim for an extension of time to any Start on Site Date or to the relevant Date or Dates for Completion or (following the last Date for Completion) to the Longstop Date, payment of compensation and/or relief from its obligations under this Agreement;

17.6.2 within 10 Business Days of receipt by the Authority of the notice referred to in clause 17.6.1, give full details of the Compensation Event and the extension of time (or in the case of a Compensation Event falling within limb (e) of the definition of Compensation Event, full details of the likely effect on the LEP of the delay caused by that Compensation Event) and/or relief from its obligations under this Agreement and/or any Estimated Change in Project Costs claimed; and
17.6.3 demonstrate to the reasonable satisfaction of the Authority that:

17.6.3.1 the Compensation Event was the direct cause of:

17.6.3.1.1  the Estimated Change in Project Costs; and/or
17.6.3.1.2 any delay in the achievement of the relevant Start on Site Date; and/or 
17.6.3.1.3 any delay in achievement of the relevant Date or Dates for Completion or, following the last Date for Completion but before the Longstop Date any delay in achieving completion of the Works in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)) of this Agreement; and/or 
17.6.3.1.4 breach of the LEP's obligations under this Agreement; and

17.6.3.1.5 the Estimated Change in Project Costs, time lost, and/or relief from the obligations under this Agreement claimed, could not reasonably be expected to be mitigated or recovered by the LEP acting in accordance with Good Industry Practice.

17.7 Giving of Relief and Compensation

In the event that the LEP has complied with its obligations under clause 17.6 (Procedure for Relief and Compensation), then:

17.7.1 in the case of a delay:

17.7.1.1 the relevant Start on Site Date; and/or 
17.7.1.2 the relevant Date or Dates for Completion and, following the last Date for Completion, the Longstop Date, 
shall be postponed by such time as shall be reasonable for such a Compensation Event, taking into account the likely effect of the delay;

17.7.2 in the case of an additional cost being incurred by the LEP on or before the relevant Completion Date the Authority shall compensate the LEP for the Estimated Change in Project Costs as adjusted to reflect the actual costs reasonably incurred (to the extent it could not reasonably have been mitigated) within 28 Business Days of its receipt of a written demand by the LEP supported by all relevant information;

17.7.3 the Authority shall give the LEP such relief from its obligations under this Agreement as is reasonable for such a Compensation Event.

17.8 Granting an Extension of Time in the Absence of Notification  

Where the Authority considers that a Compensation Event has caused, or is likely to cause, a delay to the completion of the Works or any part of the Works beyond the relevant Date or Dates for Completion and, following the last Date for Completion, the Longstop Date (and notwithstanding that the LEP has not requested any extension of time in accordance with clause 17.6 (Procedure for Relief and Compensation))  the Authority shall assess the extension of time (if any) that should be made to the relevant Date or Dates for Completion and/or the Longstop Date in accordance with clause 17.9 (Late Provision of Notice or Information).

17.9 Late Provision of Notice or Information

In the event that information is provided after the dates referred to in clause 17.6 (Procedure for Relief and Compensation) and, subject to clause 17.8 (Granting an Extension of Time in the Absence of Notification), then the LEP shall not be entitled to any extension of time, compensation or relief from its obligations under this Agreement in respect of the period for which the relevant information is delayed.

17.10 Failure to Agree

If the Parties cannot agree the extent of any compensation, delay incurred, relief from the LEP's obligations under this Agreement, or the Authority disagrees that a Compensation Event has occurred (or as to its consequences), or that the LEP is entitled to relief under this clause 17, the Parties shall resolve the matter in accordance with the Dispute Resolution Procedure.

17.11 Effect of a Relief Event

If and to the extent that a Relief Event:

17.11.1 is the direct cause of either a failure by the LEP to commence the Works on or before any Start on Site Date or any failure to meet any relevant Date or Dates for Completion or (following the last Date for Completion but before the Longstop Date) is the direct cause of the delay in achieving completion of the Works in accordance with clause 22.4 (Certification of the Works (or any relevant parts of the Works)) of this Agreement; or

17.11.2 adversely affects the ability of the LEP to perform any of its obligations under this Agreement,

then the LEP shall be entitled to apply for relief from any rights of the Authority arising under clause 31.3 (Termination on LEP Default) [and its obligations under this Agreement].

17.12 Relief
To obtain relief, the LEP must:

17.12.1 as soon as practicable, and in any event within 20 Business Days after it becomes aware that the Relief Event has caused or is likely to cause delay and/or adversely affect the ability of the LEP to perform its other obligations give to the Authority a notice of its claim for relief from its obligations under this Agreement, including full details of the nature of the Relief Event, the date of occurrence and its likely duration;

17.12.2 within 5 Business Days of receipt by the Authority of the notice referred to in clause 17.12.1, give full details of the relief claimed; and

17.12.3 demonstrate to the reasonable satisfaction of the Authority that:

17.12.3.1 the LEP and the LEP's Supply Chain could not have avoided such occurrence or consequences by steps which they might reasonably be expected to have taken, without incurring material expenditure;

17.12.3.2 the Relief Event directly caused the delay to the relevant Start on Site Date and/or Date or Dates for Completion or, following the last Date for Completion, delay in achieving completion of the Works in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)) of this Agreement before the Longstop Date and/or the need for relief from its obligations under this Agreement;

17.12.3.3 the time lost and/or relief from the obligations under this Agreement claimed could not reasonably be expected to be mitigated or recovered by the LEP acting in accordance with Good Industry Practice, without incurring material expenditure; and

17.12.3.4 the LEP is using reasonable endeavours to perform its obligations under this Agreement.  

17.13 Consequences
In the event that the LEP has complied with its obligations under clause 17.12 (Relief), then:

17.13.1 the Start on Site Date and/or the relevant Date or Dates for Completion and, following the last Date for Completion, the Longstop Date shall be postponed by such time as shall be reasonable for such a Relief Event, taking into account the likely effect of delay; and/or

17.13.2 the Authority shall not be entitled to exercise its right to terminate this Agreement under clause 31.3 (Termination on LEP Default).

17.14 Information
In the event that information required by clause 17.12 (Relief) is provided after the dates referred to in that clause, then the LEP shall not be entitled to any relief during the period for which the information is delayed.

17.15 Notice
The LEP shall notify the Authority if at any time it receives or becomes aware of any further information relating to the Relief Event, giving details of that information to the extent that such information is new or renders information previously submitted materially inaccurate or misleading.

17.16 Disputes
If the Parties cannot agree the extent of the relief required, or the Authority disagrees that a Relief Event has occurred or that the LEP is entitled to any extension to any Start on Site Date and/or any Date or Dates for Completion and/or (following the last Date for Completion) to the Longstop Date and/or relief from other obligations under this Agreement, the Parties shall resolve the matter in accordance with the Dispute Resolution Procedure.

18 CDM REGULATIONS
18.1 Responsibility for Design
As between the LEP and the Authority, the LEP shall be entirely responsible for the safety of any design which forms part of the Works and for the adequacy, stability and safety of all site operations and methods of construction.

18.2 The LEP as "client"

In accordance with the CDM Regulations, the Authority, the Governing Body and the LEP hereby elect that the LEP shall be and shall be treated as the only "client” in respect of the Works pursuant to Regulation 8 of the CDM Regulations.  The LEP shall not, prior to the completion of the Works, seek in any way to withdraw, terminate or derogate from such election.

18.3 Duties under the CDM Regulations
The LEP shall observe, perform and discharge and/or shall procure the observance, performance and discharge of all the obligations, requirements and duties arising under the CDM Regulations in connection with the Works (other than those that remain with the Authority pursuant to Regulation 8 of the CDM Regulations) and shall, prior to the Completion Date or Dates in relation to the Works or the relevant parts of the Works, provide a certified copy of the final draft Health and Safety File (as defined in the CDM Regulations) relating to the Works or the relevant parts of the Works to the Authority and, within 30 Business Days of the Completion Certificate of the Works or the relevant parts of the Works in accordance with clause 22 (Certification of Completion of the Works), a certified copy of the full Health and Safety File relating to the Works and or the relevant parts of the Works.  

18.4 Authority to co-operate and provide information

Notwithstanding the election made under clause 18.2 (The LEP as “client”), the Authority shall observe and continue to observe its duties which pursuant to Regulation 8 the CDM Regulations are to remain with the Authority, and notably those duties under Regulations 5(1)(b), 10(1), 15 and 17(1). 

19 NOT USED 

20 PROVISION OF AS BUILT DRAWINGS 

The LEP shall provide to the Authority copies of As-Built Drawings of the Works or relevant parts of the Works together with any other information necessary for the occupation and use of any Buildings comprising, or forming part of, the Works at or within [30] Business Days after the Completion Date of the Works or relevant parts of the Works provided that, pending the provision of any such information, the LEP shall, prior to the Completion Date for the Works or relevant part of the Works, ensure that the Authority receives all necessary information to enable the occupation and use of any Buildings .

21 PROVISION OF PLANNED MAINTENANCE PROGRAMME
 
21.1 Not less than [40] Business Days prior to the Completion Date of the Works or relevant part of the Works carried out at each School, the LEP shall provide to the Authority a draft Planned Maintenance Programme in relation to the Works or the relevant parts of the Works setting out the minimum information set out in Schedule 10 (Minimum Information to be Included in the Planned Maintenance Programme) for discussion with and approval by the Authority.  Any FM Contractor shall also be entitled to be a party to this discussion and approval process.

21.2 The LEP shall take account of all comments made by the Authority and/or the FM Contractor and shall seek to address them in a final version of the Planned Maintenance Programme which shall be provided not less than 20 Business Days prior to the relevant Completion Date.

21.3 The Planned Maintenance Programme shall show a best estimate of all planned repairs and maintenance necessary to keep the Works or the relevant parts of the Works in the state and condition they are in at the relevant Completion Date (subject to fair wear and tear) for a period of [25] years following that Completion Date.

22 CERTIFICATION OF COMPLETION OF THE WORKS
 

22.1 Notice of completion of the Works (or the relevant part of the Works)  

The LEP shall give the Authority and the [Authority’s Representative] [Independent Certifier] not less than 5 Business Days’ notice of the date when it considers that the Works (or any relevant part of the Works as set out in Part 1 of Schedule 7 (Date or Dates for Completion)) will be complete in accordance with this Agreement with a view to achieving the issue of a Completion Certificate in respect of the Works or the relevant part of the Works.  On such date, the [Authority’s Representative] [Independent Certifier] shall inspect the Works or the relevant part of the Works and representatives from the Authority and the LEP shall be entitled to make a joint inspection with the [Authority’s Representative] [Independent Certifier].

22.2 Dates on which Completion may occur

The Completion Date for the Works or relevant parts of the Works shall be the date on which the Completion Date is certified in respect of the Works or relevant parts of the Works in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)), provided that if the relevant Completion Date is certified prior to the relevant Date for Completion for the Works or relevant parts of the Works, the Completion Date shall be the relevant Date for Completion of the Works or the relevant parts of the Works.

22.3 Notification of outstanding matters

The [Authority’s Representative] [Independent Certifier] shall, within 5 Business Days of any inspection made pursuant to clause 22.1 (Notice of completion of the Works (or the relevant part of the Works)), notify the Authority and the LEP of any outstanding matters (including, without limitation, the repetition of any tests on completion which are required to be carried out and passed in accordance with any plan for the commissioning of the Works) which are required to be attended to before the Works can be considered to be complete.  The LEP shall attend to such matters and shall, if necessary, give the [Authority’s Representative] [Independent Certifier] further notices in accordance with clause 22.1 (Notice of completion of the Works (or the relevant part of the Works)) (dealing only with matters raised in the notification under this clause) so that the procedures in clause 22.1 (Notice of completion of the Works (or the relevant part of the Works)) and this clause 22.3 are repeated as often as may be necessary to ensure that all outstanding matters in relation to the Works are attended to.

22.4 Certification of completion of the Works (or any relevant parts of the Works) 

Subject to the operation of clauses 22.2 (Dates on which Completion may occur) and 22.5 (Snagging Items), the [Authority’s Representative] [Independent Certifier] shall, when he is satisfied [acting reasonably]
 that the Works are practically complete in accordance with this Agreement and that the Completion Requirements are satisfied, issue a Completion Certificate to that effect stating the date upon which, in his opinion, the Works or the relevant parts of the Works (as the case may be) were completed.  

22.5 Snagging Items

The [Authority’s Representative] [Independent Certifier] shall issue a Completion Certificate in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)) notwithstanding that there are any Snagging Items.  Where there are Snagging Items, the [Authority’s Representative] [Independent Certifier] shall, within 5 Business Days of the issue of the Completion Certificate in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)), issue a notice specifying the Snagging Items together with an estimate of the cost of rectifying such Snagging Items.  

22.6 Rectification of Snagging Items
Following the issue of the Completion Certificate in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)), the LEP shall, in consultation with the [Authority’s Representative] [Independent Certifier] and in such manner as to cause as little disruption as reasonably practicable to any ongoing commissioning and the Authority’s use of the School, rectify all Snagging Items within a reasonable period not exceeding 20 Business Days from the issue of the Completion Certificate in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)).  

22.7 Failure to rectify Snagging Items

If, by the end of the period referred to in clause 22.6 (Rectification of Snagging Items), the LEP has failed to rectify the Snagging Items specified in such notice, the Authority may, by itself, or by the engagement of others, carry out the works necessary to rectify the Snagging Items, at the risk and cost of the LEP.

22.8 Effect of issue of certificate of completion

The issue of the Completion Certificate in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)) shall in the absence of manifest error, bad faith or fraud, indicate for the purpose of ascertaining the Completion Date that the Works or the relevant parts of the Works are in accordance with the Completion Requirements, without prejudice to the right of either Party to make a claim under the Independent Certifier’s Deed of Appointment, but shall in no way affect the other obligations of the LEP under this Agreement in relation to the Works or the relevant part of the Works, including in respect of any Defects.

22.9 Site Clearance  

The LEP shall, as soon as is reasonably practicable following the Completion Date or Dates in relation to the Works or the relevant parts of the Works, clear from the relevant Sites to the reasonable satisfaction of the Authority all temporary structures and equipment, rubbish and all building and surplus material and in default the Authority shall be entitled to employ an alternative contractor to clear them and shall be entitled to be reimbursed by the LEP for any costs reasonably incurred in clearing or procuring the clearing of them, provided that the Authority shall not be entitled to exercise such right for a period of five (5) Business Days following the relevant Completion Date.

22.10  Independent Certifier’s Deed of Appointment

The Independent Certifier’s Deed of Appointment specifies the duties of the Independent Certifier owed to the Authority and the LEP.

22.11 Implementation of ICT Assets

Subject to clause 22.4 (Certification of completion of the Works) and paragraph 15 of Schedule 8 (Completion Requirements) the LEP, as counterparty to the ICT Services Contract, shall ensure that the First Implementation Certificate for the School (as such term is defined in the ICT Services Contract) has been issued pursuant to the ICT Services Contract.

23 DEFECTS LIABILITY 

23.1 Any Defects for which the LEP is responsible which appear within the Defects Liability Period shall be specified by the Authority in a schedule of Defects which shall be delivered to the LEP as an instruction of the Authority to make good the Defects listed not later than 10 Business Days after the expiration of the Defects Liability Period, and within a reasonable time after the receipt of such schedule, the Defects specified shall be made good by the LEP at no cost to the Authority. 

23.2 Notwithstanding clause 23.1, the Authority may, whenever it considers it necessary so to do, provided it is not later than 10 Business Days after the expiration of the Defects Liability Period, issue instructions requiring any Defect for which the LEP is responsible which appears within the Defects Liability Period to be made good and the LEP shall within a reasonable time (and in any event within a period of 10 Business Days or such longer period as the Parties may, acting reasonably, agree) after receipt of such instructions comply with the same at no cost to the Authority.

23.3 In cases of urgency the Authority's instructions under clauses 23.1 and 23.2 may require any matter to be made good within such period of time specified in the instruction as the circumstances shall require, and the provisions of clauses 23.1 and 23.2 shall be applied by reference to such reduced time period.

23.4 If the LEP fails to comply with an instruction issued pursuant to clause 23.1 or clause 23.2 within 10 Business Days of the relevant instruction or such longer period as may be agreed, the Authority may itself carry out or employ and pay others to carry out the necessary making good of any Defect, recovering from the LEP the costs and losses incurred as a result of such Defect and making good the same as a debt.

23.5 When all Defects which the Authority may have required to be made good under clauses 23.1 or 23.2 have been made good, the Authority’s Representative shall issue a certificate to that effect, which certificate shall not be unreasonably delayed or withheld, and completion of making good defects shall be deemed for all the purposes of this Agreement to have taken place on the day stated in such notice (the Certificate of Completion of Making Good Defects) provided that the Authority’s Representative shall not be required to issue any Certificate of Completion of Making Good Defects any earlier than 14 days after the expiry of the Defects Liability Period.  The issue of any Certificate of Completion of Making Good Defects shall not affect the continuing liability of the LEP in respect of any Defects. 

24
Alternative A
 

LIQUIDATED DAMAGES FOR DELAYED COMPLETION

24.1
If a Completion Certificate has not been issued in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)) in respect of the Works or the relevant part of the Works by the relevant Date or Dates for Completion, the Authority shall issue a notice or notices in writing to the LEP to that effect.  In the event of a revised Date or Dates for Completion being fixed after the issuing of such a notice, such fixing shall cancel the relevant earlier notice and the Authority shall issue such further notices in writing under this clause 24.1 as may be necessary.

24.2
Provided a notice or notices has or have been issued under clause 24.1 (and has or have not been cancelled), and subject to clause 24.3, the LEP shall, upon the Authority's demand, pay or allow to the Authority liquidated damages, at the relevant rate or rates stated in clause 24.5, in respect of each day that elapses after the relevant Date for Completion up to and including the relevant Completion Date.  The Authority may (at any time after demanding the same) deduct liquidated damages arising under this clause 24.2 from any sum due or to become due to the LEP under this Agreement.  Further or alternatively, the Authority may recover the same from the LEP as a debt, and such debt shall be payable by the LEP within 5 Business Days of the Authority's demand.  
24.3
If a later Date for Completion is fixed pursuant to clause 24.1 and, prior to such fixing, the Authority has recovered from the LEP liquidated damages in respect of the late completion of the Works or relevant part of the Works based on a previously applicable Date for Completion which is earlier than that newly fixed, the Authority shall repay or credit to the LEP following the Completion Date of the Works or relevant part of the Works any amount of liquidated damages recovered which was in excess of the Authority's entitlement.

24.4
The Authority and the LEP agree and intend that the liquidated damages amounts which the LEP may become liable to pay pursuant to this clause 24 are not a penalty but rather a genuine pre-estimate of the loss which the Authority will suffer as a result of a delay in the achievement of the relevant Completion Date after the relevant Date for Completion.

24.5
The rate of liquidated damages referred to in clause 24.2 shall be:

	School/ part of the Works
	Rate of liquidated damages per day or part of a day

	
	£

	
	£

	
	£

	
	£

	
	£

	
	£

	
	£

	
	£

	
	£


24 Alternative B

PROVISION OF TEMPORARY ACCOMMODATION IN THE EVENT OF LATE COMPLETION

24.1 If a Completion Certificate has not been issued in accordance with clause 22.4 (Certification of completion of the Works (or any relevant parts of the Works)) in respect of the Works or the relevant part of the Works by the relevant Date or Dates for Completion, the Authority shall issue a notice or notices in writing to the LEP to that effect.  In the event of a revised Date or Dates for Completion being fixed after the issuing of such a notice, such fixing shall cancel the relevant earlier notice and the Authority shall issue such further notices in writing under this clause 24.1 as may be necessary. 

24.2 Provided a notice or notices has or have been issued under clause 24.1 (and has or have not been cancelled), and subject to clause 24.3, the LEP shall upon demand by the Authority provide from the relevant Date or Dates for Completion until the relevant Completion Date (or, if earlier, until the date of termination of this Agreement or of the LEP’s employment under it) portacabins or other temporary accommodation within the curtilage of the School which meets the Authority’s Requirements and can be used without interfering with the provision of education to pupils at the School to allow the School to accommodate all increases in pupil numbers at the School or to accommodate all pupils at the School for whom appropriate accommodation is not available in the New Buildings prior to the Completion Date.  Any cost incurred by the LEP or the LEP’s Supply Chain in relation to such accommodation shall be an Excluded Cost.
24.3 If a later Date for Completion is fixed pursuant to clause 24.1 and, prior to such fixing, the LEP has provided portacabins or other temporary accommodation in accordance with clause 24.2 in respect of the late completion of the Works or relevant part of the Works based on a previously applicable Date for Completion which is earlier than that newly fixed, the Authority shall refund to the LEP following the Completion Date of the Works or relevant part of the Works the cost of the provision of the portacabins or other temporary accommodation for the period from the earlier fixed Date for Completion until the newly fixed Date for Completion.  

24.4 If the provision of portacabins or other temporary accommodation in accordance with clause 24.2 is not possible or practical, at the option of the Authority, the LEP shall either:

24.4.1 reimburse to the Authority the proper costs reasonably incurred by the Authority in the provision of alternative accommodation and any additional or alternative ancillary services as may be required to enable that accommodation to be used for the provision of Educational Services, including, if relevant, the cost of providing temporary facilities or accommodation and/or the costs of transportation to and from any facilities or accommodation so provided; or

24.4.2 provide at the LEP’s expense equivalent alternative accommodation in a location within [one (1)]
 miles of the School and provide such additional or alternative ancillary services as may be required to enable that accommodation to be used for the provision of Educational Services.

25 INSURANCE

25.1 Requirement to maintain

The LEP shall: 

25.1.1 take out and maintain in force, or procure the taking out and maintenance of, the Required Insurances together with the benefits of the endorsements specified in Schedule 12 (Insurances) and any other insurances as may be required by law.  These insurances must be effective in each case not later than the date on which the relevant risk commences; and

25.1.2 upon the request of the Authority, and in any event upon the renewal of any of the Required Insurances, provide details of the relevant insurance policies as are required under clause 25.1.1. 

25.2 Obligation on Parties
Neither Party to this Agreement shall (and the LEP shall use all reasonable endeavours to procure that none of its subcontractors of any tier shall) take any action or fail to take any reasonable action, or (insofar as it is reasonably within its power) permit anything to occur in relation to it, which would entitle any insurer to refuse to pay any claim under any insurance policy in which that Party is an insured, a co-insured or additional insured person.

25.3 Nature of the insurances

The Required Insurances shall:

25.3.1 where indicated in Schedule 12 (Insurances), name the Authority and the Governing Body(ies) as co-insureds with any other party maintaining the insurance;

25.3.2 provide for non-vitiation protection in respect of any claim made by the Authority or Governing Bodies as co-insured parties;

25.3.3 contain a clause waiving the insurers’ subrogation rights against the Authority and Governing Bodies and their respective employees and agents, acting properly in the course of their employment or agency;

25.3.4 provide for 20 Business Days’ prior written notice of their cancellation, non-renewal or amendment to be given to the Authority; and 

25.3.5 provide for payment of any proceeds received by the LEP to be applied by insurers in accordance with clause 26 (Reinstatement and Change of Requirements After Insured Event).

25.4 Evidence of policies

The LEP shall provide to the Authority:

25.4.1 copies on request of all insurance policies relating to the above (including all documents evidencing any amendments, extensions or variations to all such policies) and the Authority shall be entitled to inspect them during ordinary business hours; 

25.4.2 evidence that the premiums payable under the insurances referred to in clause 25.1.1 have been paid and that the insurances are in full force and effect in accordance with this clause 25 and Schedule 12 (Insurances); and

25.4.3 on or before the date of expiry of any insurance required by clause 25.1 (Requirement to maintain) satisfactory evidence that the relevant insurance has been or is being renewed.

25.5 Breach
If the LEP is in breach of clause 25.1 (Requirement to maintain), the Authority may pay any premiums required to keep such insurance in force or itself procure such insurance or the nearest equivalent form of insurance and may, in either case, recover such amounts as a debt from the LEP on written demand, together with all expenses incurred in procuring such insurance.  

25.6 Notification of claims

The LEP shall:

25.6.1 give the Authority notification within 10 Business Days after any claim in excess of [twenty thousand pounds (£20,000)] (indexed) on any of the Required Insurances or which, but for the application of the applicable policy excess, would be made on any of the Required Insurances and (if required by the Authority) the LEP shall provide full details of the incident giving rise to the claim; and

25.6.2 in relation to all claims relating to the Required Insurances, give the Authority details of the value and nature of all such claims as may from time to time be required by the Authority provided always that such information shall be supplied by the LEP no less frequently than once every 3 months.

25.7 Limit of liability

Neither failure to comply, nor full compliance, with the insurance provisions of this Agreement shall limit or relieve the LEP of its other liabilities and obligations under this Agreement.

25.8 Premiums
The insurance premiums for the Required Insurances and the amount of any loss that would otherwise be recoverable under any of the Required Insurances but for the applicable uninsured deductible and limit of indemnity in respect of such insurance shall save where the claim in question is in respect of matters referred to in clause 34.2 (LEP not responsible) at all times be the responsibility of the LEP.

25.9 Authority approval

The Required Insurances shall be effected with insurers approved by the Authority, such approval not to be unreasonably withheld or delayed.

25.10 Professional indemnity insurance
 
In addition to the Required Insurances in Schedule 12 (Insurances),  the LEP undertakes to procure that any Building Contractor, Principal Building Subcontractor(s) and each member of the Professional Team takes out and maintains in force professional indemnity insurance (PI Insurance) provided that such insurance is generally available in the market to members of the relevant party’s profession at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the relevant party’s own claims record or other acts, omissions, matters or things peculiar to the relevant party will be deemed to be within the reasonable rates and, where such insurance is effected to:

25.10.1 provide evidence satisfactory to the Authority (as and when reasonably required by the Authority) of the PI Insurance being in full force and effect from the date of this Agreement until the date 12 years from and including the Completion Date in respect of the Works (such evidence to include details of the cover) including confirmation of territorial limits, levels of excess, insurers,  policy number and indemnity limit (which shall be a minimum of £[10,000,000])
 either each and every loss or in the aggregate (if in the aggregate then in any one (1) year of insurance a minimum of one (1) automatic reinstatement of the aggregate indemnity limit is required);

25.10.2 provide the Authority with notice of:

25.10.2.1 any cancellation of the PI Insurance not less than thirty (30) days prior to the relevant cancellation date; and 
25.10.2.2 any adverse material changes to, or suspension of, cover relevant to the Works not less than thirty (30) days prior to the relevant change or suspension;

25.10.3 inform the Authority as soon as reasonably practicable of any claim under the PI Insurance in respect of the Works in excess of one million pounds (£1,000,000), provide such information to the Authority as the Authority may reasonably require in relation to such claim and provide notice of any potential breach of the aggregate limit of the policy.
25.11 Claims
The LEP shall, where it is obliged to effect insurance under this clause, not bring any claim or action against the Authority (or any Authority Related Party) in respect of any loss or damage in circumstances where the LEP is able to recover such loss or damage under such insurance (or where it would have been able to recover such loss had it been complying with its obligations under this Agreement) provided that this sub-clause shall not by itself prevent the LEP from claiming against the Authority (or any Authority Related Party) for any loss or damage not covered because of the level of deductibles under such insurance permitted by this Agreement or to the extent such loss or damage exceeds the maximum level of such insurance required by this Agreement.
25.12 Broker’s Letter of Undertaking
25.12.1 On the date of the Agreement the LEP shall deliver to the Authority a broker’s letter of undertaking signed by the insurance brokers to the LEP in the agreed form as set out in Part 3 of Schedule 12 (Broker’s Letter of Undertaking).

25.12.2 The LEP shall procure that any broker(s) appointed during the currency of this Agreement shall:

25.12.2.1 owe the Authority such obligations and give to the Authority such warranties as are substantially the same as those set out in Part 3 of Schedule 12 (Broker’s Letter of Undertaking) and in this clause 25; and

25.12.2.2 enter into an agreement in substantially the same form as that set out in Part 3 of Schedule 12 (Broker’s Letter of Undertaking).

26 REINSTATEMENT AND CHANGE OF REQUIREMENTS AFTER INSURED EVENT

26.1 All insurance proceeds received under any policy referred to in paragraph 1 of Part 1 of Schedule 12 (Policies to be taken out by the LEP and maintained during the carrying out of the Works) (the Contractor’s All Risks Insurance) shall be applied to repair, reinstate or replace each part or parts of the assets in respect of which such proceeds were received. 

26.2 The LEP shall set up and at all times maintain an account in the joint names of the Authority and the LEP (the Joint Insurance Account).  All insurance proceeds paid under the Contactor’s All Risks Insurance in respect of a single event (or series of related events) in an amount in excess of £[minimum level] indexed shall be paid into the Joint Insurance Account.

26.3 Obligations

Where a claim is made or proceeds of insurance are received or are receivable under any Physical Damage Policy in respect of a single event (or a series of related events) (the Relevant Incident) in an amount in excess of £[

]
 ([indexed]):

26.3.1 the LEP shall deliver to the Authority as soon as practicable (and in any event within 20 Business Days after the making of the claim) a plan prepared by the LEP for the carrying out of the works necessary (the Reinstatement Works) to repair, reinstate or replace (the Reinstatement Outline) the relevant Works which is or are the subject of the relevant claim or claims in accordance with clause 26.4 (Works carried out).  The Reinstatement Outline shall set out:

26.3.1.1 the identity of the person proposed to effect the Reinstatement Works, which (if not the LEP or a member of the LEP's Supply Chain) shall be subject to the prior written approval of the Authority; and

26.3.1.2 the proposed terms and timetable upon which the Reinstatement Works are to be effected (including the date by which the Reinstatement Works will be completed), the final terms of which shall be subject to the prior written approval of the Authority (such approval not to be unreasonably withheld or delayed);

26.3.2 the Authority shall within 10 Business Days of receipt of the Reinstatement Outline notify the LEP in writing that:

26.3.2.1 it is satisfied that the Reinstatement Outline will enable the LEP to comply with its obligations to carry out the Reinstatement Works within a reasonable timetable, and (if not the LEP or a member of the LEP's Supply Chain) that the identity of any person (set out in the Reinstatement Outline) that may be appointed to effect the Reinstatement Works is approved; 

26.3.2.2 the identity of any person (set out in the Reinstatement Outline) that may be appointed to effect the Reinstatement Works (if not the LEP or a member of the LEP's Supply Chain) is not approved together with its reasons for such non-approval in sufficient detail to enable the LEP to understand the nature and extent of such non-approval and to assess whether the Authority’s approval under clause 26.3.1.2 has been unreasonably withheld; 

26.3.2.3 it does not approve the Reinstatement Outline together with its reasons for such non-approval, in sufficient detail so as to enable the LEP to understand the nature and extent of such non-approval and to assess whether the Authority’s approval under clause 26.3.1.2 has been unreasonably withheld; or

26.3.2.4 if the Authority does not make one of the above responses within the period specified in clause 26.3.2, it shall be deemed to have approved the Reinstatement Outline, save where the Authority has reasonably requested any further information from the LEP, in which case the time limit outlined in clause 26.3.2 will be deemed to commence upon receipt of such information by the Authority.

26.3.3 If the Authority gives notice of non-approval in accordance with clauses 26.3.2.2 or 26.3.2.3, the LEP may amend and re-submit the Reinstatement Outline (the Amended Reinstatement Outline) to the Authority for its reconsideration and the Authority shall give its approval or non-approval within 5 Business Days of the submission of the Amended Reinstatement Outline to the Authority.  If the Authority does not approve the Amended Reinstatement Outline, it shall provide reasons for such non-approval in sufficient detail so as to enable the LEP to understand the nature and extent of such non-approval and to assess whether the Authority’s approval has been unreasonably withheld.

26.3.4 If the Amended Reinstatement Outline or a person proposed to carry out the Reinstatement Works is not approved by the Authority in accordance with clause 26.3.3, the LEP may submit the Amended Reinstatement Outline to the Dispute Resolution Procedure in order for it to be determined whether the Authority’s approval under clause 26.3.3 was unreasonably withheld.

26.3.5 The Reinstatement Outline or the Amended Reinstatement Outline (as the case may be) as approved by the Authority pursuant to this clause 26 or as determined pursuant to the Dispute Resolution Procedure shall become the Reinstatement Plan.

26.3.6 The LEP shall effect the Reinstatement Works in accordance with the Reinstatement Plan, and:

26.3.6.1 shall enter into contractual arrangements to effect the Reinstatement Works with the person(s) identified in the Reinstatement Plan;

26.3.6.2 the insurance proceeds received under any Physical Damage Policy in respect of the Relevant Incident (together with any interest accrued) may be applied by the LEP as required to enable it to make payments in accordance with the terms of the contractual arrangements entered into to effect the Reinstatement Works and to meet any other reasonable costs and expenses of the LEP for the sole purposes of financing the Reinstatement Works;

26.3.6.3 the Authority agrees and undertakes that, subject to compliance by the LEP with its obligations under this clause 26, and provided that the LEP procures that the Reinstatement Works are carried out and completed in accordance with this clause 26.3, the Authority shall not exercise any right which it might otherwise have to terminate this Agreement by virtue of the event which gave rise to the claim under the Physical Damages Policy;

26.3.6.4 the Authority undertakes to use all reasonable endeavours to assist the LEP in the carrying out of the Reinstatement Plan; and
26.3.6.5 subject to clause 34 (Indemnities and Contractual Claims), the LEP shall be solely responsible for the payment of any deficiency between the insurance proceeds and the cost of carrying out the Reinstatement Works and any such payment shall be an Excluded Cost.

26.4 Works carried out 

Where insurance proceeds are to be used in accordance with this Agreement to repair, reinstate or replace the whole or any part of the School, the LEP shall carry out the work in accordance with the Authority’s Requirements so that on completion of the work the provisions of this Agreement are complied with.

27 OBLIGATION TO PROVIDE COLLATERAL WARRANTIES AND PARENT COMPANY GUARANTEE

27.1 On or before the date of this Agreement, the LEP shall:-

27.1.1 procure collateral warranties from the Building Contractor in favour of the Authority and any other party as the Authority may direct in the form set out in Part 1 of Schedule 13 mutatis mutandis;

27.1.2 procure the provision of collateral warranties from individual members of the Professional Team in favour of the Authority and any other party as the Authority may direct in the form set out in Part 2 of Schedule 13; and

27.1.3 procure the provision of collateral warranties from the Principal Building Subcontractors who have been appointed at the date of this Agreement
 in favour of the Authority and any other party as the Authority may direct in the form set out in Part 3 of Schedule 13.

27.2 Within 14 days of the respective appointment, the LEP shall procure the provision of collateral warranties in favour of the Authority and any other party as the Authority may direct from any Principal Building Subcontractors who have not been appointed at the time of this Agreement substantially in the form set out in Part 3 of Schedule 13.
27.3 Immediately upon the execution of this Agreement, the LEP shall procure from the Building Contractor a parent company guarantee in favour of the LEP in a form to be agreed by the Authority acting reasonably executed as a deed and delivered by the Building Contractor's ultimate parent company.

28 NOT USED 
29 INTELLECTUAL PROPERTY
29.1 Project Data

The LEP shall make available to the Authority free of charge (and hereby irrevocably licences the Authority to use) all Project Data that might reasonably be required by the Authority.  The LEP shall obtain all necessary licences, permissions and consents necessary for it to make the Project Data available to the Authority on these terms, for the purposes of:

29.1.1 the Authority using the Works for the provision of Educational Services and for ancillary purposes, its duties under this Agreement and/or any statutory duties which the Authority may have; and

29.1.2 following termination of this Agreement or of the LEP’s employment under it, the design or construction of the Works and/or the operation, maintenance or improvement of the Works,
(together, the Approved Purposes), and in this clause "use" shall include the acts of copying, modifying, adapting and translating the material in question and/or incorporating them with other materials and the term "the right to use" shall be construed accordingly.

29.2 Licence in respect of Intellectual Property Rights
The LEP:

29.2.1 hereby grants to the Authority, free of charge, an irrevocable non-exclusive and transferable licence to the Authority to use the Intellectual Property Rights which are, or become, vested in the LEP for the Approved Purposes.  Such Licence shall only be transferable by the Authority to any transferee of any rights or benefits under this Agreement.  The Licence shall include the right to grant sub-licences; and

29.2.2 shall (where any Intellectual Property Rights are, or become vested in a third party) use all reasonable endeavours to procure the grant of a licence in accordance with clause 29.2.1 in favour of the Authority in relation to such Intellectual Property Rights,
in both cases, solely for the Approved Purposes.

29.3 Vesting of Intellectual Property Rights 

The LEP shall use all reasonable endeavours to ensure that any Intellectual Property Rights created, brought into existence or acquired during the carrying out of the Works, vest in the LEP.  The LEP shall enter into appropriate agreements with any LEP Related Party (or other third parties) that may create or bring into existence, or from which it may acquire, any Intellectual Property Rights. 

29.4 Computer data and materials

To the extent that any of the data, materials and documents referred to in this clause are generated by, or maintained on, a computer or similar system, the LEP shall: 

29.4.1 use all reasonable endeavours to procure for the benefit of the Authority, at no charge or at the lowest reasonable fee, the grant of a licence or sub-licence for any relevant software to enable the Authority or its nominee to access and otherwise use (subject to the payment by the Authority of the relevant fee, if any) such data for the Approved Purposes.  As an alternative, the LEP may provide such data, materials or documents in a format which may be read by software generally available in the market at the relevant time or in hard copy format; and

29.4.2 enter into the National Computing Centre's then current multi-licence escrow deposit agreement or standard single licence escrow deposit agreement as appropriate in each case.

29.5 Back-up obligations

29.5.1 The LEP shall ensure the back-up and storage in safe custody of the data, materials and documents referred to in clause 29.4 (Computer data and materials) in accordance with Good Industry Practice.  Without prejudice to this obligation, the LEP shall submit to the Authority’s Representative for approval its proposals for the back-up and storage in safe custody of such data, materials and documents and the Authority shall be entitled to object if the same is not in accordance with Good Industry Practice.  

29.5.2 The LEP shall comply, and shall cause all LEP Related Parties to comply, with all procedures to which the Authority’s Representative has given its approval.  The LEP may vary its procedures for such back-up and storage subject to submitting its proposals for change to the Authority’s Representative, who shall be entitled to object on the basis set out above.

29.6 Indemnity
29.6.1 Where a claim or proceeding is made or brought against the Authority which arises out of the infringement of any Intellectual Property Rights or because the use of any materials, plant, machinery or equipment in connection with the Works infringes or the Works themselves infringe any Intellectual Property Rights of a third party then, unless such infringement has arisen out of the use of any Intellectual Property Rights by or on behalf of the Authority otherwise than in accordance with this Agreement, the LEP shall indemnify the Authority at all times from and against all Direct Losses and Indirect Losses arising as a result of such claims and proceedings and the provisions of clause 34 (Indemnities and Contractual Claims) shall apply.

29.6.2 Where any claim is made, or proceedings brought, against the LEP which arises out of any infringement of any Intellectual Property Rights, or because of the use of any materials, plant, machinery or equipment in connection with the Works infringes or the Works themselves infringe any rights in or to any Intellectual Property Rights of a third party then, if such infringement has arisen out of the use of any Intellectual Property Rights by or on behalf of the Authority otherwise than in accordance with this Agreement and otherwise than as a result of a breach of this clause 29 by the LEP then the Authority shall indemnify the LEP at all times from and against all Direct Losses and Indirect Losses arising as a result of such claims and proceedings.

29.7 Licence to LEP

The Authority hereby grants to the LEP a non-transferable, non-exclusive, royalty free licence (carrying the right to grant sub-licences) to use for the duration of this Agreement only and only for purposes directly relating to the Works any Intellectual Property Rights relating to the Works which are or become vested in the Authority.

30 FORCE MAJEURE
30.1 Relief from obligations
No Party shall be entitled to bring a claim for a breach of obligations under this Agreement by the other Party or incur any liability to the other Party for any losses or damages incurred by that other Party to the extent that a Force Majeure Event occurs and the Affected Party is prevented from carrying out obligations by that Force Majeure Event.  Without prejudice to the operation of clauses 30.4 (Unable to agree) or 30.5 (Consequences of termination), the Authority shall not be entitled to terminate the LEP’s employment under this Agreement for a LEP Default to the extent that a LEP Default arises from a Force Majeure Event.

30.2 Notification for Force Majeure 

On the occurrence of a Force Majeure Event, the Affected Party shall notify the other Party as soon as practicable. The notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the Affected Party and any action proposed to mitigate its effect.

30.3 Consultation
As soon as practicable following such notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of this Agreement.

30.4 Unable to agree

If no such terms are agreed on or before the date falling [80] Business Days
 after the date of the commencement of the Force Majeure Event and such Force Majeure Event is continuing or its consequence remains such that the Affected Party is unable to comply with its obligations under this Agreement for a period of more than 120 Business Days, subject to clause 30.5 (Consequences of termination), either Party may terminate this Agreement by giving 20 Business Days’ written notice to the other Party.

30.5 Consequences of termination

If this Agreement is terminated under clause 30.4 (Unable to agree), compensation shall be payable by the Authority in accordance with clauses 32.5.1, 32.5.2 and 32.5.5 less any amounts previously paid to the LEP in accordance with this Agreement.

30.6 Mitigation
The Parties shall at all times following the occurrence of a Force Majeure Event use all reasonable endeavours to prevent and mitigate the effects of any delay and the Parties shall at all times during which a Force Majeure Event is subsisting take all steps in accordance with Good Industry Practice to overcome or minimise the consequences of the Force Majeure Event.

30.7 Cessation of Force Majeure Event

The Affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the Affected Party to be unable to comply with its obligations under this Agreement.  Following such notification this Agreement shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event.

31 TERMINATION
31.1 Voluntary termination by the Authority
31.1.1 The Authority may terminate this Agreement at any time by complying with its obligations under clause 31.1.2.

31.1.2 If the Authority wishes to terminate this Agreement under this clause 31.1 it must give a Termination Notice to the LEP stating:

31.1.2.1 that the Authority is terminating this Agreement under this clause 31.1; and

31.1.2.2 that this Agreement will terminate on the date specified in the notice, which must be a minimum of twenty (20) 20 Business Days after the date of the notice. 

31.1.3 This Agreement will terminate on the date specified in the Termination Notice referred to in clause 31.1.2.

31.2 Termination on Authority Default

31.2.1 If an Authority Default has occurred and the LEP wishes to terminate this Agreement, the LEP must serve a termination notice (the LEP Termination Notice) on the Authority within 20 Business Days of becoming aware of the Authority Default.  

31.2.2 The LEP Termination Notice must specify the type of Authority Default which has occurred entitling the LEP to terminate.

31.2.3 This Agreement will terminate on the day falling 20 Business Days after the date the Authority receives the LEP Termination Notice, unless the Authority rectifies the Authority Default within 20 Business Days of receipt of the LEP Termination Notice.

31.3 Termination on LEP Default
Subject to clause 31.4 (Rectification), the Authority shall be entitled to terminate the LEP’s employment under this Agreement by notice in writing to the LEP if a LEP Default has occurred.

31.4 Rectification
31.4.1 If a LEP Default has occurred and the Authority wishes to terminate the LEP’s employment under this Agreement, it must serve a Termination Notice on the LEP.

31.4.2 The Termination Notice must specify:

31.4.2.1 the type and nature of the LEP Default that has occurred, giving reasonable details; and

31.4.2.2 in the case of any LEP Default falling within the limbs (h) and (l) of the definition of LEP Default that the LEP’s employment under this Agreement will terminate on the day falling 20 Business Days after the date the LEP receives the Termination Notice, unless the LEP remedies the relevant breach within 15 Business Days after the date the LEP receives the Termination Notice; and

31.4.2.3 in the case of any other LEP Default (not being limbs (h) or (l) of the definition of LEP Default), that the LEP’s employment under this Agreement will terminate on the date the LEP receives the Termination Notice.

31.4.3 If the LEP rectifies the LEP Default (in the case of a breach under limbs (h) or (l) of the definition of LEP Default) within the period referred to in clause 31.4.2.2, the Termination Notice will be deemed to be revoked and this Agreement will continue.

32 CONSEQUENCES OF TERMINATION
32.1 Pending termination

32.1.1 The Parties shall continue to perform their obligations under this Agreement notwithstanding the service by either Party of a notice of termination or the service by the Authority of a notice of termination of the LEP’s employment under this Agreement or the service of a notice indicating that either Party may terminate this Agreement or that the Authority may terminate the LEP’s employment under this Agreement, until such time as such termination becomes effective.

32.1.2 Notwithstanding any breach of this Agreement by either Party and without prejudice to any other rights which the other Party may have in relation thereto, the other Party may elect to continue to treat this Agreement as in full force and effect and to enforce its rights under this Agreement.

32.1.3 The failure of either Party to exercise any right under or in respect of this Agreement including any right to terminate the employment of the LEP hereunder and any right to claim damages shall not be deemed to be a waiver of such right for any continuing or subsequent breach.

32.2 Steps to be taken upon termination

Upon termination of this Agreement or of the LEP's employment under this Agreement howsoever arising:

32.2.1 such part of the Works as has been constructed shall vest in the Authority;

32.2.2 all plant and all materials on or near to the Sites shall remain available to the Authority for the purposes of completing the Works, subject to payment of the LEP's reasonable charges;

32.2.3 all construction plant shall remain available to the Authority for the purposes of completing the Works, subject to payment of the LEP's reasonable charges;

32.2.4 the LEP shall deliver to the Authority all As-Built Drawings (or drafts of them) which are in existence at the date of termination;

32.2.5 the LEP shall, where so requested by the Authority, assign or novate to the Authority, or to such other person as the Authority may elect, with effect from the date of termination of this Agreement or of the LEP’s employment under it, any subcontract or appointment of a member of the Professional Team and any guarantee procured pursuant to clause 27.3 (and the LEP shall take all necessary steps and execute such documents as are necessary to give effect to such assignment or novation) provided always that such assignment or novation shall not prejudice the LEP from pursuing any claims which have arisen at the date of a request for assignment or novation; 
32.2.6 the LEP shall use reasonable endeavours to procure that the benefit of manufacturers' warranties in respect of mechanical and electrical plant and equipment which are incorporated in that part of the Works which has been completed, or are at or near the Sites, or which will otherwise vest in the Authority pursuant to this clause 32, is assigned, or otherwise transferred, to the Authority;

32.2.7 the LEP shall promptly and in an orderly manner and with all reasonable speed and economy deliver to the Authority all documents relating to the Works which are for the time being under the control of the LEP;

32.2.8 the LEP shall, as soon as practicable, remove from the Sites all property of the LEP and its subcontractors which is not required to remain on the Sites pursuant to the preceding provisions of this clause 32; 

32.2.9 the LEP shall as soon as practicable vacate the Sites and shall leave the Sites in a safe, clean and orderly condition; and
32.2.10 the LEP shall as soon as practicable deliver to the relevant Site all goods and materials which have become the property of the Authority pursuant to clause 5.9 (Goods and Materials not incorporated into the Works) and which are stored or held at any place other than the relevant Site.

32.3 Save as otherwise expressly provided by this Agreement termination of this Agreement or of the LEP's employment under it shall be without prejudice to any accrued rights and obligations under this Agreement as at the date of termination.

32.4 Payments following termination on LEP Default 
If the Authority terminates the LEP's employment under this Agreement in accordance with clause 31.3 (Termination on LEP Default):
32.4.1 the LEP shall indemnify the Authority and keep the Authority fully and effectively indemnified against all reasonable expense, loss, damage and liabilities suffered or incurred by the Authority associated with or arising from the termination including any additional expense (above the amount that would reasonably have been paid to the LEP had its employment not been terminated) incurred by the Authority in completing the Works (if applicable) including the cost of finding an alternative contractor or contractors and any additional amounts charged by them for completing the Works; and 

32.4.2 subject to clause 16, the LEP shall be entitled to be paid for the Actual Cost of work properly executed at, and of any design work properly carried out before, the date of termination together with the proportion of the LEP’s Margin applicable to the work carried out prior to the date of termination.

32.5 Payment following voluntary termination by the Authority or termination upon Authority Default 

If this Agreement is terminated pursuant to clauses 31.1 (Voluntary termination by the Authority) or 31.2 (Termination on Authority Default) the LEP shall be entitled to be paid: 

32.5.1 subject to clause 16, the Actual Cost of work properly executed at, and of any design work properly carried out before, the date of termination together with the proportion of the LEP’s Margin applicable to the work carried out prior to the date of termination, such amount to be ascertained in accordance with this Agreement as if this Agreement had not been terminated, together with any amounts due to the LEP under this Agreement not included in such total amount;

32.5.2 any sum ascertained and payable to the LEP in respect of Direct Losses under clauses 15 (Variations) or 17 (Entitlement of the LEP to extensions of time and/or additional payment and/or relief from its obligations) (whether ascertained before or after the date of termination, provided such Direct Losses were suffered or incurred before the date of termination);

32.5.3 the reasonable cost of removal of the LEP's property from the Sites;

32.5.4 any Direct Losses caused to the LEP by the termination; and

32.5.5 to the extent not already included in the amount calculated in accordance with clause 32.5.1, the cost of materials or goods properly ordered for the Works for which the LEP shall have paid or for which the LEP is legally bound to pay, and on such payment in full by the Authority such materials or goods shall become the property of the Authority provided always that the LEP arranges for any such goods or materials to be delivered to the Sites,
less any amounts previously paid to the LEP under this Agreement.

32.6 Payments under clauses 32.4 and 32.5 to be exhaustive

The making of those payments following a termination which are required to be made by clauses 32.4 (Payments following termination on LEP Default) and 32.5 (Payment following voluntary termination by the Authority, termination upon Authority Default) shall be in full satisfaction of any claim in respect of the termination of, and the circumstances leading to, the termination of this Agreement or the LEP's employment under this Agreement and neither the LEP nor the Authority shall be entitled to any other rights or remedies.

33 TERMINATION ON CORRUPT GIFTS AND FRAUD
33.1 Corrupts gifts and fraud

The LEP warrants that in entering into this Agreement it has not committed any Prohibited Act.

33.2 Termination for corrupt gifts and fraud

33.2.1 If the LEP or any of its subcontractors (or anyone employed by or acting on behalf of any of them) or any of its or their agents or shareholders commits any Prohibited Act, the Authority shall be entitled to act in accordance with the provisions of this clause 33.2.

33.2.2 If a Prohibited Act is committed by the LEP or by an employee not acting independently of the LEP, the Authority may terminate this Agreement by giving notice to the LEP.

33.2.3 If the Prohibited Act is committed by an employee of the LEP acting independently of the LEP, the Authority may give notice to the LEP of termination and the LEP’s employment under this Agreement will terminate unless, within 20 Business Days of receipt of such notice, the LEP terminates the employee’s employment and (if necessary) procures the carrying out of such part of the Works by another person.

33.2.4 If the Prohibited Act is committed by a subcontractor of the LEP or by an employee of that subcontractor not acting independently of that subcontractor, the Authority may give notice to the LEP of termination and the LEP’s employment under this Agreement will terminate, unless within 20 Business Days of receipt of such notice the LEP terminates the relevant subcontract and procures the carrying out of such part of the Works by another person.

33.2.5 If the Prohibited Act is committed by an employee of a subcontractor of the LEP acting independently of that subcontractor, the Authority may give notice to the LEP of termination and the LEP’s employment under this Agreement will terminate, unless within 20 Business Days of receipt of such notice the subcontractor terminates the employee’s employment and (if necessary) procures the carrying out of such part of the Works by another person.

33.2.6 If the Prohibited Act is committed by any other persons not specified in clauses 33.2.2 to 33.2.5, the Authority may give notice to the LEP of termination and the LEP’s employment under this Agreement will terminate, unless within 20 Business Days of receipt of such notice the LEP procures the termination of such person’s employment and of the appointment of their employer (where not employed by the LEP or the subcontractors) and (if necessary) procures the carrying out of such part of the Works by another person.

33.2.7 Any notice of termination under this clause 33.2 shall specify:

33.2.7.1 the nature of the Prohibited Act;

33.2.7.2 the identity of the party whom the Authority believes has committed the Prohibited Act; and

33.2.7.3 the date on which this Agreement will terminate, in accordance with the applicable provision of this clause. 

33.2.8 In this clause 33 the expression "not acting independently of" (when used in relation to the LEP or the LEP's Supply Chain) means and shall be construed as acting with the authority of or knowledge of any one or more of the directors of the LEP or any of its subcontractors.

33.3 Payment on termination for corrupt gifts and fraud

On termination of the LEP’s employment under this Agreement in accordance with clause 33.2 (Termination for corrupt gifts and fraud), the Authority shall pay the LEP in accordance with the provisions of clause 32.4 (Payments following termination on LEP Default).

34 INDEMNITIES AND CONTRACTUAL CLAIMS

34.1 LEP’s indemnity
34.1.1 The LEP shall, subject to clause 34.2 (LEP not responsible), be responsible for, and shall release and indemnify the Authority or any Authority Related Party on demand from and against all liability for Direct Losses arising from:

34.1.1.1 death or personal injury;

34.1.1.2 loss of or damage to property (including property belonging to the Authority or for which it is responsible other than those elements subject to any ICT Services Contract entered into in relation to the School the subject of this Agreement); and
34.1.1.3 third party actions, claims and/or demands (other than any which are the subject of the indemnity set out in clause 34.1.2) brought against the Authority or any Authority Related Party;

which may arise out of, or in consequence of, the carrying out of the Works or the performance or non-performance by the LEP of its obligations under this Agreement or the presence on the Authority’s property of the LEP or any LEP Related Party.

34.1.2 The LEP shall, subject to clause 34.2 (LEP not responsible), be responsible for, and shall release and indemnify the Authority or any Authority Related Party, on demand from and against all liability for Direct Losses and Indirect Losses arising from third party actions, claims or demands (as described in clause 34.1.1.3) brought against the Authority or any Authority Related Party for breach of statutory duty which may arise out of, or in consequence of, a breach by the LEP of its obligations under this Agreement to the extent that there are no other remedies available to the Authority under this Agreement.
34.1.3 The LEP shall, subject to clause 34.2 (LEP not responsible), be responsible for, and shall release and indemnify the Authority or any Authority Related Party on demand from and against all liability for the reasonable costs of the provision of alternative accommodation for the provision of Educational Services arising from loss or damage to Existing Buildings which may arise out of, or in consequence of, the carrying out of the Works or the performance or non-performance by the LEP of its obligations under this Agreement or the presence on the Authority’s property of the LEP or any LEP Related Party.
34.2 LEP not responsible

The LEP shall not be responsible or be obliged to indemnify the Authority:

34.2.1 for any matter referred to in clause 34.1 (LEP’s indemnity) that arises as a direct result of the LEP acting on a written notice issued by the Authority (and, for the purposes of this clause 34.2.1, clause 1.4 (Responsibility for Related Parties) shall not apply); [or]
34.2.2 for any injury, loss, damage, cost and expense caused by the negligence or wilful misconduct of the Authority or any Authority Related Party (other than to the extent such negligence or wilful misconduct would not have occurred but for a breach by the LEP of its obligations under this Agreement) or by the breach of the Authority of its obligations under this Agreement.[;or

34.2.3  in respect of any claim made pursuant to clause 34.1.2 to the extent that, when taken together with any other claims made under that clause over the [five (5)] previous years, the amount the LEP’s Uninsured Losses exceeds [amount in words (£ amount in figures) (indexed)]
.
34.3 Limitation of indemnity
An indemnity by either Party under any provision of this Agreement shall be without limitation to any indemnity by that Party under any other provision of this Agreement.

34.4 Notification of claims
Where either party (the Indemnified Party) wishes to make a claim under this Agreement against the other (the Indemnifying Party) in relation to a claim made against it by a third party (a Third Party Claim), the Indemnified Party shall give notice of the relevant claim as soon as reasonably practicable setting out full particulars of the claim.

34.5 Conduct of claims
Subject to the rights of insurers under the Required Insurances, the Indemnifying Party may at its own expense and with the assistance and co-operation of the Indemnified Party have the conduct of the Third  Party Claim including its settlement and the Indemnified Party shall not, unless the Indemnifying Party has failed to resolve the Third Party Claim within a reasonable period, take any action to settle or prosecute the Third Party Claim.

34.6 Costs of claims

The Indemnifying Party shall, if it wishes to have conduct of any Third Party Claim, give reasonable security to the Indemnified Party for any cost or liability arising out of the conduct of the Third Party Claim by the Indemnifying Party.

34.7 Mitigation
The Indemnified Party shall at all times take all reasonable steps to minimise and mitigate any loss for which the Indemnified Party is entitled to bring a claim against the Indemnifying Party pursuant to this Agreement.

34.8 Losses of subcontractors
Where:

34.8.1 a subcontractor of the LEP is entitled to claim any compensation and/or relief from the LEP under its subcontract with the LEP; and

34.8.2 the LEP subsequently makes a claim against the Authority under this Agreement in relation to such compensation and/or relief,

the Authority waives any right to defend the LEP's claim on the ground that the LEP is only required to pay compensation or grant relief to the subcontractor under the subcontract to the extent that the same is recoverable from the Authority.

35 ASSIGNMENT AND SUBCONTRACTING
35.1 Restrictions on transfer of this Agreement by the Authority

The rights and obligations of the Authority under this Agreement shall not be assigned, novated or otherwise transferred (whether by virtue of any Legislation or any scheme pursuant to any Legislation or otherwise) other than in respect of the whole of this Agreement to any public body (being a single entity) having the legal capacity, power and authority to become a party to and to perform the obligations of the Authority under this Agreement being:

35.1.1 a Minister of the Crown pursuant to an Order under the Ministers of the Crown Act 1975;

35.1.2 any Local Authority which has sufficient financial standing or financial resources to perform the obligations of the Authority under this Agreement; or

35.1.3 any other public body whose obligations under this Agreement are unconditionally and irrevocably guaranteed (in a form reasonably acceptable to the LEP) by the Authority or a Minister of the Crown having the legal capacity, power and authority to perform the obligations under the guarantee and the obligations of the Authority under this Agreement.

35.2 Restriction on the LEP

Subject to clause 35.3 (Exception), the LEP shall not subcontract, assign, underlet, charge, sell, bargain or otherwise deal in any way with the benefit of this Agreement in whole or in part except with the prior written consent of the Authority.

35.3 Exception
Nothing in this Agreement shall prohibit the LEP from providing or procuring the provision of the Works from a subcontractor or subcontractors having the legal capacity, power and authority to become a party to and perform the obligations of the relevant subcontract and employing persons having the appropriate qualifications, experience and technical competence and having the resources available to it which are sufficient to enable it to perform the obligations of the subcontractor under the relevant subcontract and whose terms of subcontract and identity have been notified to the Authority by the LEP and approved by the Authority (such approval not to be unreasonably withheld or delayed)
 prior to the appointment of such subcontractor, provided that the LEP shall remain primarily and directly liable for the LEP’s obligations under this Agreement.  By entering into this Agreement, the Authority approves the subcontractors appointed as at the date of this Agreement.

35.4 LEP’s obligations

The LEP shall perform its obligations under and observe all the terms of any subcontract with a subcontractor.

35.5 Subcontractors
Nothing in this Agreement shall prohibit or prevent any subcontractor employed by the LEP from being employed by the Authority at any establishments of the Authority.

36 DISPUTE RESOLUTION PROCEDURE  

36.1 The LEP and the Authority shall endeavour to notify each other of any anticipated disputes so that any potential dispute can be avoided by negotiation between them.

36.2 Both Parties shall endeavour to resolve any failures to agree matters or any disputes by direct negotiations between senior representatives of both Parties. 

36.3 Each Party shall give serious consideration to the use of mediation if any dispute cannot be resolved by direct negotiation.

36.4 Notwithstanding any other provision of this Agreement, either Party may refer a dispute to adjudication in accordance with the Scheme for Construction Contracts at any time. The adjudicator, in the absence of agreement between the Parties, will be appointed by the chairman for the time being of the Technology and Construction Solicitors Association.

36.5 If any dispute arising under this Agreement raises issues which relate to any dispute between the LEP and the Building Contractor or otherwise affects the relationship or rights of the LEP and/or the Building Contractor, then the LEP may include as part of its submissions made to the adjudicator or to the courts submissions made by the Building Contractor.
36.6 The decision of any adjudicator shall be binding on, and implemented by, the Parties pending final determination of the relevant dispute by the English courts.

36.7 In the event of a dispute in relation to the issuing of the First Implementation Certificate for the School (as such term is defined in the ICT Services Contract) such dispute shall be determined pursuant to the Dispute Resolution Procedure under the ICT Services Contract.

37 DATA PROTECTION
37.1 General

37.1.1 In relation to all Personal Data, the LEP shall at all times comply with the DPA as a data controller if necessary, including maintaining a valid and up to date registration or notification under the DPA covering the data processing to be performed in connection with the Works.

37.1.2 The LEP and any subcontractor shall only undertake processing of Personal Data reasonably required in connection with the Works and shall not transfer any Personal Data to any country or territory outside the European Economic Area.

37.2 No disclosure
37.2.1 The LEP shall not disclose Personal Data to any third parties other than:

37.2.1.1 to employees and subcontractors to whom such disclosure is reasonably necessary in order for the LEP to carry out the Works; or

37.2.1.2 to the extent required under a court order,
provided that disclosure under clause 37.2.1.1 is made subject to written terms substantially the same as, and no less stringent than, the terms contained in this clause 37.2.1 and that the LEP shall give notice in writing to the Authority of any disclosure of Personal Data which either the LEP or a subcontractor is required to make under clause 37.2.1.2 immediately upon becoming aware of such a requirement. 

37.2.2 The LEP shall bring into effect and maintain all technical and organisational measures to prevent unauthorised or unlawful processing of Personal Data and accidental loss or destruction of, or damage to, Personal Data including to take reasonable steps to ensure the reliability of staff having access to the Personal Data.

37.2.3 The Authority may, at reasonable intervals, request a written description of the technical and organisational methods employed by the LEP.  Within 20 Business Days of such a request, the LEP shall supply written particulars of all such measures detailed to a reasonable level such that the Authority can determine whether or not, in connection with the Personal Data, it is compliant with the DPA.

37.3 Indemnity by the LEP

The LEP shall indemnify and keep indemnified the Authority against all losses, claims, damages, liabilities, costs and expense (including reasonable legal costs) incurred by it in respect of any breach of this clause 37 by the LEP and/or any subcontractor of the LEP.

38 LEP’S RECORDS
38.1 Maintenance of records
38.1.1 The LEP shall maintain, or procure that detailed records relating to the performance of the Works are maintained, in accordance with Good Industry Practice, and any applicable Legislation. 

38.1.2 Without prejudice to clause 38.1.1, the LEP shall maintain or procure that the following are maintained:

38.1.2.1 a full record of all incidents relating to health, safety and security which occur during the term of this Agreement; and

38.1.2.2 full records of all maintenance procedures carried out during the term of this Agreement as part of the Works;

and the LEP shall have the items referred to in clauses 38.1.2.1 and 38.1.2.2 available for inspection by the Authority upon reasonable notice, and shall present a report of them to the Authority as and when requested.

38.2 Auditors

The LEP shall permit, or procure that, all payment records referred to in clause 16 (Payment) and this clause 38 to be examined and copied from time to time by the Authority’s auditor (whether internal or external) and/or OFSTED and their representatives and other representatives of the Authority who reasonably require access to the same.

38.3 Retention
The records referred to in this clause 38 shall be retained for a period of at least 5 years after the LEP’s obligations under this Agreement have come to an end.

38.4 Confidentiality
All information referred to in this clause 38 is subject to the obligations set out in clause 39 (Freedom of Information and Confidentiality).

39 FREEDOM  OF INFORMATION AND CONFIDENTIALITY

39.1 Duty of confidentiality
39.1.1 The Parties agree that the terms of this Agreement shall, subject to clause 39.1.2, not be treated as Confidential Information and may be disclosed without restriction.

39.1.2 Clause 39.1.1 above shall not apply to any terms of this Agreement or any ancillary document designated as Commercially Sensitive Information and which are listed in Part 1 of Schedule 18 (Commercially Sensitive Contractual Provisions) to this Agreement which shall, subject to clause 39.2 (Permitted Disclosure), be kept confidential for the relevant periods specified in that part.  

39.1.3 The Parties shall keep confidential all Confidential Information received by one Party from the other Party relating to this Agreement and shall use all reasonable endeavours to prevent their employees and agents from making any disclosure to any person of any Confidential Information.

39.2 Permitted disclosure
Clauses 39.1.2 and 39.1.3 shall not apply to:

39.2.1 any disclosure of information that is reasonably required by any person engaged in the performance of their obligations under this Agreement for the performance of these obligations;

39.2.2 any matter which a Party can demonstrate is already generally available and in the public domain, otherwise than as a result of a breach of this clause 39;

39.2.3 any disclosure to enable a determination to be made under the Dispute Resolution Procedure or in connection with a dispute between the LEP and any of its subcontractors;

39.2.4 any disclosure which is required pursuant to any statutory or legal   obligation (including any order of a court of competent jurisdiction), or any Parliamentary obligations placed upon the Party making the disclosure or the rules of any stock exchange or governmental or regulatory authority having the force of law or, if not having the force of law, compliance with which is in accordance with the general practice of persons subject to the stock exchange or governmental or regulatory authority concerned;

39.2.5 any disclosure of information which is already lawfully in the possession of the receiving Party, prior to its disclosure by the disclosing Party;

39.2.6 any provision of information to the Parties’ own professional advisers, insurers or insurance advisers or, where it is proposed that a person should or may provide funds (whether directly or indirectly and whether by loan, equity participation or otherwise) to the LEP in connection with the carrying out its obligations under this Agreement or may wish to acquire shares in the LEP in accordance with the provisions of this Agreement, to that person or their respective professional advisers  but only to the extent reasonably necessary to enable a decision to be taken on the proposal;

39.2.7 any disclosure by the Authority of information relating to the design and construction of the Works and such other information as may be reasonably required for the purpose of conducting a due diligence exercise in relation to any proposed new contractor, its advisers and lenders if this Agreement is terminated in accordance with clauses 31.1 (Voluntary Termination by the Authority) or 31.2 (Termination on Authority Default) of this Agreement or the employment of the LEP under this Agreement is terminated in accordance with clause 31.3 (Termination on LEP Default);

39.2.8 any application for registration or recording of the Necessary Consents and property registration required;

39.2.9 any disclosure of information by the Authority to any other department, office or agency of the Government, or their respective advisers or to any person engaged in providing services to the Authority for any purpose related to or ancillary to this Agreement or  to the Governing Body of the School;

39.2.10 any disclosure by the Authority of any Confidential Information which the LEP (acting reasonably) has agreed is no longer commercially sensitive; and

39.2.11 any disclosure for the purpose of:

39.2.11.1 the examination and certification of the Authority’s or the LEP’s accounts; or

39.2.11.2 any examination pursuant to the 1999 Act of the economy, efficiency and effectiveness with which the Authority has used its resources; or

39.2.11.3 complying with a proper request from either Party’s insurance advisers or insurers on placing or renewing any insurance policies; or

39.2.11.4  (without prejudice to the generality of clause 39.2.4 above) compliance with the FOIA and/or the Environmental Information Regulations
provided that neither clauses 39.2.11.4 or 39.2.4 shall permit disclosure of Confidential Information otherwise prohibited by clause 39.1.3 where that information is exempt from disclosure under section 41 of the FOIA. 

39.3 Obligations preserved
Where disclosure is permitted under clause 39.2 (Permitted disclosure) (other than clauses 39.2.2, 39.2.4, 39.2.5, 39.2.8, and 39.2.11) the Party providing the information shall procure that  the recipient of the information shall be subject to the same obligation of confidentiality as that contained in this Agreement.

39.4 Audit
For the purposes of:

39.4.1 the examination and certification of the Authority’s accounts; 

39.4.2 the Local Government Finance Act 1982 (and any other Legislation relating to the inspection, examination and auditing of the Authority’s accounts); and

39.4.3 an examination pursuant to the 1999 Act of the economy, efficiency and effectiveness with which the Authority has performed its functions;

the District Auditor and the Audit Commission may examine such documents as he or it may reasonably require which are owned, held or otherwise within the control of the LEP and any of the LEP's Supply Chain and may require the LEP and any of the LEP's Supply Chain to produce such oral or written explanations as he or it considers necessary.

39.5 Exploitation of information

The LEP shall not make use of this Agreement or any information issued or provided by or on behalf of the Authority in connection with this Agreement otherwise than for the purposes of this Agreement, except with the written consent of the Authority.

39.6 Disclosure by Audit Commission
The parties acknowledge that the Audit Commission has the right to publish details of this Agreement (including commercially sensitive information) in its relevant reports to Parliament.

39.7 Freedom of information

39.7.1 The LEP acknowledges that the Authority is subject to the requirements of the FOIA and the Environmental Information Regulations and shall facilitate the Authority's compliance with its information disclosure requirements pursuant to the same in the manner provided for in clauses 39.7.2 to 39.7.4 (inclusive) below.

39.7.2 Where the Authority receives a Request for Information in relation to information that the LEP is holding on its behalf, the Authority shall transfer to the LEP such Request for Information as soon as practicable and in any event within 2 Business Days of receiving the Request for Information, and the LEP shall:

39.7.2.1 provide the Authority with a copy of all such information, in the form that the Authority requires, as soon as practicable and in any event within 10 Business Days (or such other period as the Authority, acting reasonably, may specify) of the Authority request; and

39.7.2.2 provide all necessary assistance as reasonably requested by the Authority in connection with any such Information, to enable the Authority to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations.

39.7.3 Following notification under clause 39.7.2, and up until such time  as the LEP has provided the Authority with all the information specified in clause 39.7.2.1, the LEP may make representations to the Authority as to whether or not, or on what basis, information requested should be disclosed, and whether further information should reasonably be provided in order to identify and locate the information requested, provided always that the Authority shall be responsible for determining, at its absolute discretion:

39.7.3.1 whether the information is exempt from disclosure under the FOIA and the Environmental Information Regulations; and

39.7.3.2 whether the Information is to be directed in response to a Request for Information, 

and in no event shall the LEP respond directly or allow its subcontractors to respond directly to a Request for Information unless expressly authorised to do so by the Authority.

39.7.4 The LEP shall ensure that all Information held on behalf of the Authority is retained for disclosure for at least [
]
 years from the date it is acquired and shall permit the Authority to inspect such Information as requested from time to time.

39.7.5 The LEP shall transfer to the Authority any Request for Information received by the LEP as soon as practicable and, in any event, within 2 Business Days of receiving it.

39.7.6 The LEP acknowledges that any list provided by it listing or omitting Confidential Information are of indicative value only and that the Authority may nevertheless be obliged to disclose Confidential Information in accordance with the requirements of FOIA and the Environmental Information Regulations.

39.7.7 In the event of a request from the Authority pursuant to clause 39.7.2, the LEP shall, as soon as practicable and in any event within [5] Business Days of receipt of such request, inform the Authority of the LEP’s estimated costs of complying with the request to the extent these would be recoverable if incurred by the Authority under section 12(1) of the FOIA and the Fees Regulations.  Where such costs (either on their own, or in conjunction with the Authority’s own costs in respect of such Request for Information) will exceed the appropriate limit referred to in section 12(1) of the FOIA and as set out in the Fees Regulations the Authority shall inform the LEP in writing whether or not it still requires the LEP to comply with the request and, where it does require the LEP to comply with the request, the 10 Business Day period for compliance shall be extended by such number of additional days for compliance as the Authority is entitled to under section 10 of the FOIA.  In such case, the Authority shall notify the LEP of such additional days as soon as practicable after becoming aware of them and shall reimburse the LEP of such additional days as soon as practicable after becoming aware of them and shall reimburse the LEP for such costs as the LEP incurs in complying with the request to the extent that it is itself entitled to reimbursement of such costs in accordance with the Authority’s own FOIA policy from time to time. 

39.7.8 The LEP acknowledges that (notwithstanding the provisions of this clause 39) the Authority may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the FOIA (the FOIA Code), be obliged under the FOIA, or the Environmental Information Regulations to disclose Information concerning the LEP or the Works:

39.7.8.1 in certain  circumstances without consulting with the LEP, or

39.7.8.2 following consultation with the LEP and having taken its views into account,
provided always that where clause 39.7.8.1 applies, the Authority shall, in accordance with the recommendations of the FOIA Code, draw this to the attention of the LEP prior to any disclosure. 

40 CO-OPERATION WITH AUDITORS/OMBUDSMAN

The LEP shall co-operate fully and in a timely manner with any request from time to time of any auditor (whether internal or external) of the Authority or the Ombudsman to provide documents, or to procure the provision of documents, relating to the Works, and to provide, or to procure the provision of, any oral or written explanation relating to the same.

41 ENTIRE AGREEMENT
41.1 Prior representations etc superseded
Except where expressly provided in this Agreement, this Agreement constitutes the entire agreement between the Parties in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject matter of this Agreement.

41.2 Acknowledgements
Each of the Parties acknowledges that:

41.2.1 subject to clause 4.1 (Warranty by Authority), it does not enter into this Agreement on the basis of and does not rely, and has not relied, upon any statement or representation (whether negligent or innocent) or warranty or other provision (in any case whether oral, written, express or implied) made or agreed to by any person (whether a party to this Agreement or not) except those expressly repeated or referred to in this Agreement and the only remedy or remedies available in respect of any misrepresentation or untrue statement made to it shall be any remedy available under this Agreement; and

41.2.2 this clause shall not apply to any statement, representation or warranty made fraudulently, or to any provision of this Agreement which was induced by fraud, for which the remedies available shall be all those available under the law governing this Agreement.

42 NOTICES
42.1 Form and service of notices

All notices under this Agreement shall be in writing and all certificates, notices or written instructions to be given under the terms of this Agreement shall be served by sending the same by first class post, facsimile or by hand, or leaving the same at:

	
	LEP


	Authority

	[Insert Name]
	
	

	[Insert Address]


	
	

	[Insert Fax Number]

	
	


42.2 Provision of information to representatives

Where any information or documentation is to be provided or submitted to the Authority’s Representative or the LEP’s Representative it shall be provided or submitted by sending the same by first class post, facsimile or by hand, or leaving the same at:

	
	LEP’s Representative


	Authority’s Representative 

	[Insert Name]
	
	

	[Insert Address]


	
	

	[Insert Fax Number]

	
	


42.3 Change of details

Either Party to this Agreement (and either Representative) may change its nominated address or facsimile number by prior written notice to the other Party.

42.4 Notices by post

Notices given by post shall be effective upon the earlier of actual receipt and 5 Business Days after mailing.  Notices delivered by hand shall be effective upon delivery.  Notices given by facsimile shall be deemed to have been received where there is confirmation of uninterrupted transmission by a transmission report and where there has been no telephonic communication by the recipient to the senders (to be confirmed in writing) that the facsimile has not been received in legible form:

42.4.1 within two hours after sending, if sent on a Business Day between the hours of 9am and 4pm; or 

42.4.2 by 11am on the next following Business Day, if sent after 4pm on a Business Day but before 9am on that next following Business Day.

43 SEVERABILITY
If any term, condition or provision of this Agreement shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Agreement.

44 WAIVER
44.1 Waiver to be written

No term or provision of this Agreement shall be considered as waived by any Party to this Agreement unless a waiver is given in writing by that Party.

44.2 Extent of waiver
No waiver under clause 44.1 (Waiver to be written) shall be a waiver of a past or future default or breach, nor shall it amend, delete or add to the terms, conditions or provisions of this Agreement unless (and only to the extent) expressly stated in that waiver.

45 PUBLIC RELATIONS AND PUBLICITY

45.1 Restriction
The LEP shall not by itself, its employees or agents, and shall procure that its subcontractors shall not, communicate with representatives of the press, television, radio or other communications media on any matter concerning this Agreement or the Works without the prior written approval of the Authority.

45.2 Photographs
No facilities to photograph or film in or upon any property used in relation to the Works shall be given or permitted by the LEP unless the Authority has given its prior written approval (such approval not to be unreasonably withheld or delayed).

46 ADVERTISEMENTS
The LEP shall not exhibit or attach to any part of the Sites any notice or advertisement without the prior written permission of the Authority’s Representative, save where otherwise required to comply with Legislation.

47 RIGHTS AND REMEDIES
Where this Agreement provides specifically for any right of a Party on breach of the other Party’s obligations under this Agreement, the entitlement to exercise (and conferring of) that right will be to the exclusion of all other rights of the first mentioned Party howsoever arising at common law, under statute or in equity (other than specific performance of any obligation under this Agreement or injunctive relief) in respect of the circumstances constituting such breach.

48 CONSTRUCTION INDUSTRY SCHEME
48.1 This clause 48 relates to the Construction Industry Scheme and in this clause (but not otherwise):

48.1.1 Contractor means a person who is a contractor for the purposes of the Legislation pursuant to Section 59 of the FA 2004;

48.1.2 HMRC means Her Majesty’s Revenue and Customs;

48.1.3 the Legislation means chapter 3 of Part 3 of the Finance Act 2004 (the FA 2004), the Income Tax (Sub-Contractors in the Construction Industry) Regulations 1993 (SI 1993/743) as amended from time to time, any regulations made under Section 73 of the FA 2004, the Income Tax (Construction Industry Scheme) Regulations 2005 (SI 2005/2045) (the CIS Regulations) and any other statute or subordinate legislation relating to the Scheme as from time to time modified or replaced whether before or after the date of this Agreement;

48.1.4 statutory deduction means the deduction as provided for in Section 61 of the FA 2004 or such other deduction as may be required to be made at the relevant time, pursuant to the Legislation in force at that time; and

48.1.5 sub-contractor means a person who is a sub-contractor for the purposes of the Legislation pursuant to Section 58 of the FA 2004.
48.2 For the purposes of the Scheme and this clause the Authority is deemed to be the “contractor” and the LEP is deemed to be the “sub-contractor”.
48.3 For the purposes of the Scheme the Authority hereby agrees that it shall verify with HMRC whether the LEP or its nominee are registered for gross payment, for payment under deduction or are not registered under Chapter 3 of the FA no later than twenty (20) Business Days before the first payment under this Agreement is due to be made to the LEP (or after this clause 48 applies for the first time and on each occasion when this clause 48 applies following a period when it has not so applied) and for these purposes the LEP hereby agrees to provide the Authority with all information and assistance which may be required by the Authority under the Scheme including (but not limited to) the LEP’s name, unique taxpayer reference (UTR), company registration number, the National Insurance number (if applicable) and/or such other information as may be required under Regulation 6 of SI 2005/2045 in sufficient time to enable the Authority to comply with its obligations.

48.4 If the Authority is not satisfied that the LEP is entitled (in accordance with the Legislation) either to receive payments at all or to receive payments without the statutory deduction, it shall as soon as reasonably practicable notify the LEP in writing of its decision and give its reasons for that decision, and thereupon clause 48.7 shall apply.
48.5 The Authority is entitled to assume that any person verified in accordance with clause 48.3 as being registered for gross payment under the Scheme has not ceased to be so registered and the LEP hereby warrants that it shall immediately inform the Authority in writing of any change in circumstances which may affect its tax status and give the date of such change.
48.6 The Authority hereby agrees to:

48.6.1 pay to HMRC all amounts liable for deduction under Section 61 of the FA 2004 within the relevant time limits as provided for in Regulation 7 of the CIS Regulations; and

48.6.2 to make and submit monthly returns to HMRC in respect of all payments made gross in accordance with Regulation 4 of the CIS Regulations.

48.7 Where this clause 48 applies, the Authority shall make such statutory deduction at the rate specified in the Legislation from any payment to the LEP.

48.8 Where any error or omission has occurred in calculating or making the statutory deduction then:
48.8.1 in the case of an under deduction, the LEP shall forthwith correct that error or omission by repayment of the sum under-deducted to the Authority within five (5) Business Days; and

48.8.2 in the case of an over deduction, the Authority shall use all reasonable endeavours to correct that error or omission, in which case to the extent that the Authority receives an amount in respect of the over deduction from HMRC the Authority shall pay such amount to the LEP as soon as reasonably practicable.

48.9 If compliance with this clause 48 involves the Authority or the LEP not complying with any other of the terms of this Agreement (save for the Parties’ obligations to comply with all laws), then the provisions of this clause 48 shall prevail.

48.10 The LEP and the Authority hereby agree to comply with their respective obligations in relation to the Scheme under the Legislation.

49 CAPACITY
Without prejudice to the remedies and contractual rights of the LEP in respect of a risk or liability or obligation expressly provided in the Agreement as being a risk, liability or obligation of the Authority (i) nothing in this Agreement shall operate as an obligation upon, or in any way fetter the Authority in any capacity other than as a provider of Educational Services and (ii) the exercise by the Authority of its duties, powers and functions in any capacity other than as a provider of Educational Services shall not lead to any liability under this Agreement on the part of the Authority to the LEP.

50 THIRD PARTY RIGHTS

No term of this Agreement is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not party to this Agreement.

51 GOVERNING LAW AND JURISDICTION

This Agreement shall be governed by and construed in all respects in accordance with the laws of England and Wales.  Subject to the operation of the Dispute Resolution Procedure, the English Courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Agreement.

THIS DOCUMENT is executed as a deed and delivered on the date stated at the beginning of this Deed.

SCHEDULE 1 – AUTHORITY’S REQUIREMENTS
SCHEDULE 2– LEP’S PROPOSALS
SCHEDULE 3– DETAILS  OF THE SCHOOL
Full Name of School:

Part 1

Existing Buildings

Part 2

New Buildings (to be constructed in accordance with this Agreement)

SCHEDULE 4 – CONSTRUCTION PROGRAMME
SCHEDULE 5 –  SITE PLAN(S)
SCHEDULE 6 – REVIEW PROCEDURE
1 Review Procedure
1.1 The provisions of this Schedule shall apply whenever any item, documents or course of action are required to be reviewed, approved or otherwise processed in accordance with the Review Procedure.

1.2 Each submission under the Review Procedure shall be accompanied by a copy of the document to be reviewed (including, where applicable, any Reviewable Design Data) or a statement of the proposed course of action (the entire contents of a submission being referred to in the Schedule as a "Submitted Item").  In relation to each Submitted Item, the following procedure shall apply:
1.2.1 as soon as possible and, if the Submitted Item comprises:
1.2.1.1 an item of Reviewable Design Data;

1.2.1.2 a revised Construction Programme; or

1.2.1.3 a document or proposed course of action submitted in the case of an emergency, 

within 10 Business Days of the date of receipt of a submission (or re-submission, as the case may be) of the Submitted Item to the Authority's Representative (or such other period as the Parties may agree), the Authority's Representative shall return 1 copy of the relevant Submitted Item to the LEP endorsed "no comment" or (subject to and in accordance with paragraph 1.3) "comments" as appropriate; and

1.2.2 if the Authority's Representative fails to return a copy of any Submitted Item (including any re-submitted Submitted Item) duly endorsed in accordance with paragraph 1.2, within 10 Business Days (or within such other period as the Parties may agree in writing) of the date of its submission to the Authority's Representative, then the Authority's Representative shall be deemed to have returned the Submitted Item to the LEP endorsed "no comment" (and, in the case of the Reviewable Design Data, endorsed "Level A - no comment").

1.3 If the Authority's Representative raises comments on any Submitted Item in accordance with this paragraph 1.3 he shall state the ground upon which such comments are based and the evidence or other information necessary to substantiate that ground.  To the extent that the Authority's Representative comments on a Submitted Item other than on the basis set out in this Schedule, or fails to comply with the provisions of this paragraph, the LEP may, in its discretion, either:

1.3.1 request written clarification of the basis for such comments and, if clarification is not received within 5 Business Days of such request by the LEP, refer the matter for determination in accordance with the Dispute Resolution Procedure; or

1.3.2 at its own risk, and without prejudice to clause 6 (Design Development) proceed with further design or construction disregarding such comments.

2 Further Information
2.1 The LEP shall submit any further or other information, data and documents that the Authority's Representative reasonably requires in order to determine whether he has a basis for raising comments or making objections to any Submitted Item in accordance with this Schedule.  If the LEP does not submit any such information, data and documents, the Authority's Representative shall be entitled to:

2.1.1 comment on the Submitted Item on the basis of the information, data and documents which have been provided; or

2.1.2 object to the Submitted Item on the grounds that insufficient information, data and documents have been provided to enable the Authority's Representative to determine whether he has a legitimate basis for commenting or objecting in accordance with this Schedule.

3 Grounds of Objection
3.1 The expression "raise comments" in this paragraph shall be construed to mean "raise comments or make objections" unless the contrary appears from the context.  The Authority's Representative may raise comments in relation to any Submitted Item on the grounds set out in the paragraph above or on the grounds that the Submitted Item would (on the balance of probabilities) breach any Legislation or not be in accordance with any Necessary Consent, but otherwise may raise comments in relation to a Submitted Item only as follows:

3.1.1 in relation to any Submitted Item:

3.1.1.1 the LEP’s ability to perform its obligations under this Agreement would (on the balance of probabilities) be adversely affected by the implementation of the Submitted Item; or

3.1.1.2 the implementation of the Submitted Item would (on the balance of probabilities) adversely affect any right of the Authority under this Agreement or its ability to enforce any such right;

3.1.2 in relation to Reviewable Design Data submitted pursuant to clause 6 (Design Development):

3.1.2.1 the Submitted Item is not in accordance with the Authority's Requirements;

3.1.2.2 the Submitted Item is not in accordance with the LEP’s Proposals; or

3.1.2.3 the Submitted Item is not in accordance with the ICT Services Contract; 

3.1.3 in relation to any proposed variation to the LEP’s Proposals relating to the Works:

3.1.3.1 would result in a change to the ICT Services Contract; or

3.1.3.2 save where such proposed variation is necessitated due to a Compensation Event or a Variation, would lead to an increase in the Actual Cost;

3.1.4 in relation to the submission of any revised Construction Programme on the ground that the revised Construction Programme:

3.1.4.1 would not (on the balance of probabilities) enable any part of the Works to be completed by the relevant Date for Completion; 

3.1.4.2 would materially increase the cost or disruption to the Authority of any decanting from or within the Existing Buildings;

3.1.4.3 would materially increase the disruption to the provision of Educational Services by the Authority; 

3.1.4.4 would render the Authority unable to comply with the Decant Protocol without material additional expense or disruption; or 

3.1.4.5 would adversely affect the delivery of services under the relevant ICT Services Contract;

4 Effect of Review
4.1 Any Submitted Item which is returned or deemed to have been returned by the Authority's Representative endorsed "no comment" (and in the case of Reviewable Design Data, endorsed "Level A - no comment") may be complied with or implemented (as the case may be) by the LEP.

4.2 In the case of any Submitted Item other than Reviewable Design Data, if the Authority's Representative returns the Submitted Item to the LEP endorsed "comments", the LEP shall comply with such Submitted Item after amendment in accordance with the comments unless the LEP disputes that any such comment is on grounds permitted by this Agreement, in which case the LEP or the Authority's Representative may refer the matter for determination in accordance with clause 36 (Dispute Resolution Procedure). 

4.3 In the case of a Submitted Item comprising Reviewable Design Data, if the Authority's Representative returns the Submitted Item endorsed other than "Level A - no comment", the LEP shall:

4.3.1 where the Authority's Representative has endorsed the Submitted Item "Level B - proceed subject to amendment as noted", either proceed to construct or proceed to the next level of design of the part of the Works to which the Submitted Item relates but take into account any amendments required by the Authority's Representative in his comments;

4.3.2 where the Authority's Representative has endorsed the Submitted Item "Level C - subject to amendment as noted", not act upon the Submitted Item, amend the Submitted Item in accordance with the Authority's Representative's comments and re-submit the same to the Authority's Representative in accordance with paragraph 4.4.

4.3.3 where the Authority's Representative has endorsed  the Submitted  Item  "Level D - rejected" not act upon the Submitted Item, amend the Submitted Item and re-submit the Submitted Item to the Authority's Representative in accordance with paragraph 4.4, 

unless the LEP disputes that any such comment or proposed amendment is on grounds permitted by this Agreement, in which case the LEP or the Authority's Representative may refer the matter for determination in accordance with the Dispute Resolution Procedure and, save as permitted by the provisions of clause 6.3 (No construction prior to review), the LEP shall not act on the Submitted Item until such matter is so determined or otherwise agreed.  

4.4 Within 10 Business Days of receiving the comments of the Authority's Representative on any Submitted Item comprising Reviewable Design Data, the LEP shall (except in the case contemplated in paragraph 4.3.1) send a copy of the Submitted Item as amended to the Authority's Representative pursuant to paragraph 4.3 and the provisions of paragraphs 1.2.1, 4.1 and 4.3 shall apply (changed according to context) to such re-submission.  

4.5 The return or deemed return of any Submitted Item endorsed "no comment" (or in the case of Reviewable Design Data endorsed "Level A - no comment" or otherwise endorsed in accordance with paragraphs 4.3.1 or 4.3.2) shall mean that the relevant Submitted Item may be used or implemented for the purposes for which it is intended but, save to the extent expressly stated in this Agreement such return or deemed return of any Submitted Item shall not otherwise relieve the LEP of its obligations under this Agreement nor is it an acknowledgement by the Authority that the LEP has complied with such obligations.  

5 Document Management
5.1 The LEP shall issue [NUMBER] copies of all Submitted Items to the Authority's Representative and compile and maintain a register of the date and contents of the submission of all Submitted Items.

5.2 The LEP shall compile and maintain a register of the date of receipt and content of all Submitted Items that are returned or deemed to be returned by the Authority's Representative.

5.3 No review, comment or approval by the Authority shall operate to exclude or limit the LEP’s obligations or liabilities under this Agreement (or the Authority's rights under this Agreement).

6 Variations
6.1 No approval or comment or any failure to give or make an approval or comment under this Schedule shall constitute a Variation save to the extent provided in this Schedule 8.

6.2 Subject to paragraph 6.1 if, having received comments from the Authority's Representative, the LEP considers that compliance with those comments would amount to a Variation, the LEP shall, before complying with the comments, notify the Authority of the same and, if it is agreed by the Parties or determined pursuant to the Dispute Resolution Procedure that a Variation would arise if the comments were complied with, the Authority may, if it wishes, implement the Variation and it shall be dealt with in accordance with clause 15 (Variations).  Any failure by the LEP to notify the Authority that it considers compliance with any comments of the Authority's Representative would amount to a Variation shall constitute an irrevocable acceptance by the LEP that any compliance with the Authority's comments shall be without cost to the Authority and without any extension of time.

6.3 No alteration or modification to the design, quality and quantity of the Works arising from the development of detailed design or from the co-ordination of the design shall, subject to paragraph 6.1, be construed or regarded as a Variation.

7 Reviewable Design Data
[List to be inserted]
SCHEDULE 7 – DATE OR DATES FOR COMPLETION
Part 1

Date or Dates for Completion

	School/ part of the Works


	Date for Completion

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


Part 2

Start on Site Dates

	School/ part of the Works


	Start on Site Date

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


SCHEDULE 8 – COMPLETION REQUIREMENTS
Completion Requirements shall mean:

1. the Works have been carried out in accordance with the Authority’s Requirements and the LEP’s Proposals, and any relevant planning approvals;

2. the Works have been designed, constructed, remodelled or refurbished in the forms and materials described and as approved in any planning approvals and the Authority’s Requirements and LEP’s Proposals;

3. any New Buildings have been located on each of the Sites, together with external hard and soft play and landscaped areas, and with the sports and recreational facilities as shown in the Authority’s Requirements and the LEP’s Proposals and as approved in any planning approvals;

4. external fencing, gates, security equipment, vehicular and pedestrian access are complete as described in the Authority’s Requirements and the LEP’s Proposals;

5. any Buildings that are to be made weatherproof and watertight as part of the Works are weatherproof and watertight;

6. the building services and drains comply with the Authority’s Requirements and the LEP’s Proposals in all material respects;

7. the Buildings, and where relevant the Sites, are clean and tidy and all debris, surplus material and rubbish has been removed;

8. the LEP has provided all necessary information to enable the occupation and use of each Building comprising, or forming part of, the Works in accordance with clause 20 (Provision of As Built Drawings);

9. the LEP has provided a Planned Maintenance Programme in relation to the Works or the parts of the Works in accordance with clause 21 (Provision of Planned Maintenance Programme);

10. the fire and intruder alarm installations and any other security related equipment are complete to a sufficient standard to allow a fire certificate to be issued;

11. the mechanical and electrical plant and equipment have been tested on site to ascertain compliance with the Authority’s Requirements and the LEP’s Proposals and meet the standards set out in the Authority’s Requirements and the LEP’s Proposals; 

12. all mechanical and electrical installation work is complete and the plant and equipment are safe for use; 

13. all collateral warranties required to be provided in accordance with clause 27 have been provided;
14. the ICT Infrastructure installed by the LEP under this Agreement is in accordance with the ICT Infrastructure as described in the LEP Letter; and

15. the First Implementation Certificate for the School has been issued (as such term is defined in the ICT Services Contract) under the ICT Services Contract, except where:
(a)
the ICT Services Contract has been terminated on the grounds of Authority Default, Force Majeure or there has been voluntary termination of the ICT Services Contract by the Authority (as those terms are defined in the ICT Services Contract), from the date of such termination; or 

(b)
the ICT Services Contract has terminated on the grounds of LEP Default or for Corrupt Gifts and Fraud (as those terms are defined in the ICT Services Contract), from the date of such termination;
 or 

(c)
the date which is [  ] months after the Longstop Date (as defined in the ICT Services Contract) has been reached and paragraph 15(a) or (b) do not apply, from such date.

16. [Subject to the provisions of clause 10.6, the decanting into the New Buildings shall have been completed in accordance with the provisions of the Decant Protocol.]

SCHEDULE 9 – PAYMENT PROVISIONS
TARGET COST, GUARANTEED MAXIMUM COST AND LEP’S MARGIN

	The Target Cost for the provision of the Works is:
	£



	The Guaranteed Maximum Cost is:
	£



	The LEP's Margin is:

	£



	The Project Management Fee is:
	£



	Sharing differences between Actual Cost and Target Cost

If the total of the Actual Cost of completing the carrying out of the Works is less than the Target Cost, the difference will be shared equally between the Authority and the LEP.



	Sharing differences between Target Cost and Guaranteed Maximum Cost

If the total of the Actual Cost of completing the carrying out of the Works exceeds the Target Cost but is less than or equal to the Guaranteed Maximum Cost (if any), the difference will be borne by the Authority and the LEP in equal shares.




INTEREST

	Interest on late payment

Interest on late payments will be at the rate of [        ]% a year above the base rate for lending of ………………………………………………………….Bank plc


SCHEDULE 10 – MINIMUM INFORMATION TO BE INCLUDED IN THE PLANNED MAINTENANCE PROGRAMME
SCHEDULE 11 – PROHIBIT0ED MATERIALS
SCHEDULE 12 – INSURANCES
Part 1

Policies to be taken out by the LEP and maintained during the carrying out of the Works

Common to each policy in Part 1 (unless stated otherwise):

Insureds:

1)
the Authority/Governing Bodies;
2)
the LEP;
3)
the LEP’s building contractor;
4)
Sub-contractors to Insureds 2 and 3 of any tier; [and]
5)
[any ICT Service Provider; and]

6)
the Professional Team (for their site activities only),


each for their respective rights and interests in the Project.

1 Contractor’s “All Risks” Insurance
1.1 Insured Property

The permanent and temporary works, materials (including but not limited to equipment supplied by the Authority), goods, plant and equipment for incorporation in the Works (other than constructional plant, tools, accommodation and equipment belonging to or the responsibility of the LEP or the LEP’s Supply Chain) including goods and materials ordered by the LEP or the LEP’s Supply Chain but not yet incorporated into the Works and all other property used or for use in connection with the Works.

1.2 Coverage
“All risks” of physical loss or damage to the Insured Property unless otherwise excluded.

1.3 Sum Insured
At all times an amount not less than the full reinstatement or replacement value of the Insured Property, but not less than the value specified in the building contract plus provision to include Principal Extensions as appropriate. 

1.4 Maximum Deductible
£[                ]

1.5 Territorial Limits

United Kingdom, including offsite storage and whilst in transit.

1.6 Period of Insurance
From the date of this Agreement until the Completion Date in respect of the Works as a whole and thereafter in respect of defects liability until the expiry of the Defects Liability Period. 

1.7 Cover Features and Extensions 
1.7.1 Terrorism.

1.7.2 Munitions of war clause.

1.7.3 Professional fees clause (including Authority’s advisers’ fees incurred during any period of reinstatement).

1.7.4 Debris removal clause.

1.7.5 72 hour clause.

1.7.6 European Union local authorities clause.

1.7.7 Free issue materials clause.

1.7.8  [115]% increase clause. 

1.7.9 Additional costs of completion clause.

1.7.10 Automatic reinstatement of sum insured clause.

1.7.11 Plans and documents clause.

1.7.12 Loss minimisation.

1.7.13 Testing/commissioning period clause.

1.7.14 Repair/reinstatement basis of claims settlement with cash option for non-reinstatement.

1.8 Principal Exclusions
1.8.1 War and related perils (UK market agreed wording).

1.8.2 Nuclear/radioactive risks (UK market agreed wording).

1.8.3 Pressure waves caused by aircraft and other aerial devices travelling at sonic or supersonic speeds. 

1.8.4 Wear, tear and gradual deterioration.

1.8.5 Consequential financial losses.

1.8.6 Cyber risks.

2 Not Used

3 Construction Third Party Liability Insurance
 

3.1 Interest
To indemnify the Insured in respect of all sums that they may become legally liable
 to pay (including claimant’s costs and expenses) as damages in respect of accidental:

3.1.1 death, or bodily injury, illness, death, disease contracted by any person;

3.1.2 loss or damage to property;

3.1.3 interference to property or any easement right of air, light, water or way or the enjoyment or use thereof by obstruction, trespass, nuisance, loss of amenities, or any like cause.

happening during the period of insurance and arising out of or in connection with the Works.

3.2 Limit of Indemnity
Not less than £[
]
 million in respect of any one occurrence, the number of occurrences being unlimited, but in the aggregate in respect of pollution and products liability.

3.3 Maximum Deductible
£[                  
] for each and every occurrence of property damage. {Personal injury claims will be paid in full.)
3.4 Territorial Limits
[United Kingdom but worldwide in respect of non-manual visits.] OR [Worldwide (excluding USA, Canada and Australia).]
3.5 Jurisdiction
Worldwide (excluding USA, Canada and Australia).

3.6 Period of Insurance
From the date of this Agreement until the expiry of the Defects Liability Period .

3.7 Cover Features and Extensions
 

3.7.1 Munitions of war.

3.7.2 Cross liability clause.

3.7.3 Contingent motor.

3.8 Principal Exclusions
3.8.1 Liability for death, illness, disease or bodily injury sustained by employees of the Insured.

3.8.2 Liability arising out of the use of mechanically propelled vehicles whilst required to be compulsorily insured by Legislation in respect of such vehicles. 

3.8.3 Liability in respect of predetermined penalties or liquidated damages imposed under any contract entered into by the Insured.

3.8.4 Liability in respect of loss or damage to property in the care, custody and control of the insured but this exclusion is not to apply to all property belonging to the Authority that is in the care, custody and control of another Insured.

3.8.5 Liability arising out of technical or professional advice (given for a fee) other than in respect of death or bodily injury to persons or damage to third party property.

3.8.6 Liability arising from the ownership, possession or use of any aircraft or marine vessel.

3.8.7 Liability arising from seepage and pollution unless caused by a sudden, unintended and unexpected occurrence.

3.8.8 Losses indemnified under the CAR policy.

Part 2
Endorsements

Unless the context otherwise requires defined terms set out in the following endorsements shall have the meaning set out in this Agreement.

Endorsement 1

Cancellation

This policy shall not be cancelled or terminated before the original expiry date is to take effect except in respect of non-payment of premium.

The insurer shall by written notice advise the Authority:

(a)
at least 30 Business Days before any such cancellation or termination is to take effect;
(b)
at least 30 Business Days before any reduction in limits or coverage or any increase in deductibles is to take effect; and

(c)
of any act or omission or any event of which the insurer has knowledge and which might invalidate or render unenforceable in whole or in part this policy.
Endorsement 2 

Multiple Insured/Subrogation/Non-Vitiation Clause
Each of the parties comprising the insured shall for the purpose of this policy be considered a separate co-insured entity, insured on a composite basis, with the words "the insured" applying to each as if they were separately and individually insured provided that the total liability of the insurers under each section of this policy to the insured collectively shall not (unless the policy specifically permits otherwise) exceed the limit of indemnity or amount stated to be insured under that section or policy.  Accordingly, the liability of the insurers under this policy to any one insured shall not be conditional upon the due observance and fulfilment by any other insured party of the terms and conditions of this policy or of any duties imposed upon that insured party relating thereto, and shall not be affected by any failure in such observance or fulfilment by any such other insured party.

It is understood and agreed that any payment or payments by insurers to any one or more of the insured shall reduce, to the extent of that payment, insurers' liability to all such parties arising from any one event giving rise to a claim under this policy and (if applicable) in the aggregate.

Insurers shall be entitled to avoid liability to or (as may be appropriate) claim damages from any insured party in circumstances of fraud misrepresentation non-disclosure or material breach of warranty or condition of this policy (each referred to in this clause as a “Vitiating Act”) committed by that insured party save where such misrepresentation non-disclosure or breach of warranty or condition was committed innocently and in good faith. 

For the avoidance of doubt it is however agreed that a Vitiating Act committed by one insured party shall not prejudice the right to indemnity of any other insured who has an insurable interest and who has not committed the Vitiating Act.

Insurers hereby agree to waive all rights of subrogation and/or recourse which they may have or acquire against any insured party (together with their employees and agents) except where the rights of subrogation or recourse are acquired in consequence of a Vitiating Act in which circumstances insurers may enforce such rights against the insured responsible for the Vitiating Act notwithstanding the continuing or former status of the vitiating party as an insured.

Notwithstanding any other provision of this policy or any other document or any act and/or omission by any insured party insurers agree that:

(1) 
no party other than the Authority has any authority to make any warranty, disclosure or representation in connection with this policy on behalf of the Authority;

(2) 
where any warranty, disclosure or representation is required from the Authority in connection with this policy insurers will contact the Authority in writing (in accordance with Endorsement 3 below) and set out expressly the warranty, disclosure and/or representation required within a reasonable period of time from the Authority (regarding itself); and

(3)
save as set out in a request from insurers to the Authority in accordance with subparagraph (2) above, the Authority shall have no duty to disclose any fact or matter to insurers in connection with this policy save to the extent that for the Authority not to disclose a fact or matter would constitute fraudulent misrepresentation and/or fraudulent non-disclosure.

Endorsement 3

Communications

All notices or other communications under or in connection with this policy shall be given to each insured (and the Authority) in writing or by facsimile.  Any such notice will be deemed to be given as follows:

(a)
if in writing, when delivered

(b)
if by facsimile, when transmitted but only if, immediately after transmission, the sender’s facsimile machine records a successful transmission has occurred.

The address and facsimile number of the Authority for all notices under or in connection with this policy are those notified from time to time by the Authority for this purpose to the LEP’s insurance broker at the relevant time.  The initial address and facsimile number of the Authority are as follows:

1.
The Authority:


Address:


Facsimile No:
[     ]


Attention:
The Chief Executive from time to time of the Authority

It is further agreed that a notice of claim given by the Authority or any other insured shall in the absence of any manifest error be accepted by the insurer as a valid notification of a claim on behalf of all Insureds.

Endorsement 4

Not used

Endorsement 5

Primary Insurance

It is expressly understood and agreed that this policy provides primary cover for the insured parties and that in the event of loss destruction damage or liability covered by this policy which is covered either in whole or in part under any other policy or policies of insurance effected by or on behalf of any of the insured parties the insurers will indemnify the insured parties as if such other policy or policies of insurance were not in force and the insurers waive their rights of recourse if any against the insurers of such other policy or policies of insurance.

Endorsement 6

Claims Negotiation Rights

Notwithstanding any claim conditions contained herein insurers agree that the Authority has the right to settle and negotiate any claims received from third parties subject to prior consent of insurers.  If an Authority takes or fails to take any action as a direct result of which insurers’ liability is increased then the liability of insurers to provide an indemnity is reduced to such an extent.

Endorsement 7

Ring-fencing

The level of any indemnity available to an insured party under this policy in relation to any claim(s) concerning the Project shall not be affected and/or reduced by any claim(s) unrelated to the Project.

Part 3

Broker’s Letter of Undertaking
Any one of the following three broker’s letters of undertaking should be used.

Broker’s Letter of Undertaking [A]

To:        The Authority  

Dear Sirs

Design and Build Contract dated [
      ] entered into between [                     ] Limited (the “LEP“) and [                       ] (the “Authority“) (the “Agreement“)

1 We refer to the Agreement.  Unless the context otherwise requires, terms defined in the Agreement shall have the same meaning in this letter.

2 We act as insurance broker to the LEP in respect of the Required Insurances and in that capacity we confirm that the Required Insurances which are required to be procured pursuant to clause 25 and Schedule 12 of the Agreement:
2.1 where appropriate name you and such other persons as are required to be named pursuant to the Agreement for their respective interests;

2.2 are, in our reasonable opinion as insurance brokers, as at today’s date, in full force and effect; 

2.3 all premiums due to date in respect of the Required Insurances are paid and the Required Insurances are, to the best of our knowledge and belief, placed with insurers which, as at the time of placement, are reputable and financially sound. We do not, however, make any representations regarding such insurers’ current or future solvency or ability to pay claims; and that 

2.4 the endorsements set out in part 2 to Schedule 12 of the Agreement are as at toady’s date in full force and effect in respect of the Required Insurances.

3 We further confirm that the attached cover notes confirm this position.

4 Pursuant to instructions received from the LEP and in consideration of your approving our appointment [or continuing appointment] as brokers in connection with the Required Insurances, we hereby undertake in respect of the interests of the Authority in relation to the Required Insurances:

4.1 Notification Obligations
4.1.1 to notify you at least thirty (30) days prior to the expiry of any of the Required Insurances if we have not received instructions from the LEP to negotiate renewal and in the event of our receiving instructions to renew, to advise you promptly of the details thereof; and

4.1.2 to notify you at least thirty (30) days prior to ceasing to act as brokers to the LEP unless, due to circumstances beyond our control, we are unable to do so in which case we shall notify you as soon as practicable; and

4.1.3 to pay into the Joint Insurance Account without set off or deduction of any kind for any reason all payments in respect of claims received by us from insurers in relation to the Required Insurances specified in clause 25.1 of the Agreement.

4.2 Advisory Obligations
4.2.1 to notify you as soon as practicable of any default in the payment of any premium for any of the Required Insurances; 

4.2.2 to notify you if any insurer cancels or gives notification of cancellation of any of the Required Insurances, at least thirty (30) days before such cancellation is to take effect or as soon as reasonably practicable in the event that notification of cancellation takes place less than thirty (30) days before it is to take effect; 

4.2.3 to notify you as soon as reasonably practicable of any act or omission, breach or default of the LEP or any other insured under the Required Insurances of which those of our employees directly involved with the placement or administration of the Insurances become aware and which acting reasonably they consider may invalidate any Insurance or render it void, avoidable or unenforceable in whole or in part or which may otherwise materially impact on the extent of cover provided under the Required Insurances; and 

4.2.4 in accordance with our duty to the LEP to notify the LEP of its pre-contractual duties of disclosure to insurers including the duty to disclose all information that would be considered material in the context of such duty.

4.3 Disclosure Obligations
(i)
disclose to insurers all information and any fact, change of circumstance or occurrence made available to us by the LEP; or

(ii)
disclose, with the approval of the LEP (such approval not to be unreasonably withheld), all information and any fact, change of circumstance or occurrence made available to us by the Authority,

which in our reasonable opinion is material to the risks insured against under the Required Insurances and which properly should be disclosed to insurers in accordance with the insurers’ relevant policy terms and conditions as soon as reasonably practicable after we are in receipt from the LEP of such information or of the approval of the LEP in respect of such information and become aware of such information, fact, change of circumstance or occurrence whether prior to inception or renewal or otherwise; and

4.3.1 to treat as confidential all information so marked or otherwise stated to be confidential and supplied to us by or on behalf of the LEP or the Authority and not to disclose such information, without the prior written consent of the supplier of the information, to any third party other than those persons who, in our reasonable opinion have a need to have access to such information from time to time, and for the purpose of disclosure to the insurers or their agents in respect of the Required Insurances in discharge of our obligation set out at clause 4.3.1 of this letter.  Our obligations of confidentiality shall not conflict with our duties owed to the LEP and shall not apply to disclosure required by an order of a court of competent jurisdiction, or pursuant to any applicable law, governmental or regulatory authority having the force of law or to information which is in the public domain.

4.4 Administrative Obligations
4.4.1 to hold copies of all documents relating to or evidencing the Required Insurances, including but without prejudice to the generality of the foregoing, insurance slips, contracts, policies, endorsements and copies of all documents evidencing renewal of the Required Insurances, payment of premiums and presentation and receipt of claims;

4.4.2 to supply to the Authority and/or its insurance advisers (or the Authority’s or its insurance advisers’ authorised representatives) promptly on written request copies of the documents set out in clause 4.4.1 of this letter, and to the extent available, to make available to such persons promptly upon the Authority’s request the originals of such documents;

4.4.3 to administer the payment of premiums due pursuant to the Required Insurances such that, in so far as we hold appropriate funds, all such premiums shall be paid to insurers in accordance with the terms of the Required Insurances;

4.4.4 to administer the payment of claims from insurers in respect of the Insurances (the “Insurance Claims”) including:

(i)
negotiating settlement of Insurance Claims presented in respect of the Required Insurances; 

(ii)
collating and presenting all information required by insurers in relation to Insurance Claims presented in respect of the Required Insurances; and

(iii)
insofar as it is relevant and practicable, liaising with and reporting to the Authority throughout the settlement, payment and administration of such Insurance Claims;

4.4.5 to advise the Authority promptly upon receipt of notice of any material changes which we are instructed to make in the terms of the Required Insurances and which, if effected, in  our opinion as Insurance Brokers would result in any material reduction in limits or coverage or in any increase in deductibles, exclusions or exceptions;

4.4.6 to advise the Authority in advance of any lapse or non-renewal of any policy maintained in respect of the Required Insurances;

4.4.7 to use our reasonable endeavours to have endorsed on each and every policy evidencing the Required Insurances (when the same is issued) endorsements substantially in the form set out in Part 2 to Schedule 12 of the Agreement.

5 Notification Details

Our obligations at clause 4 of this letter to notify or inform you shall be discharged by providing the requisite information in hard copy to:

	[  ]  Authority

	[Address]


6 General

6.1 For the avoidance of doubt, the undertakings and confirmations given in this letter relate solely to the Required Insurances.  They do not apply to any other insurances and nothing in this letter should be taken as providing any undertakings or confirmations in relation to any insurance (other than the Required Insurances) that ought to have been placed or may at some future date be placed by ourselves or by other brokers.

6.2 Following termination of our appointment as broker to the LEP, on written notice to the Authority we are released from all ongoing obligations set forth in this letter.

6.3 Nothing in this letter shall prejudice insurers’ right to cancel the Required Insurances in accordance with their terms and the undertakings and confirmations set out in this letter are given subject to such right.

6.4 This letter is given by us on the instructions of the LEP and with the LEP’s full knowledge and consent as to its terms as evidenced by the LEP’s signature below.  Accordingly, the LEP hereby waives any potential liability we might otherwise have had to it arising from actions taken by us to comply with the terms of this letter (including, without limitation, any particular liability relating to any conflict of interest).

6.5 This letter shall be governed by and construed in accordance with English law.

Yours faithfully

--------------------

For and on behalf of [LEP’s broker]

--------------------

For and on behalf of the [Authority]

--------------------

For and on behalf of the [LEP]

Broker’s Letter of Undertaking [B]

To:        The Authority

Dear Sirs

Design and Build Contract dated [       ] entered into between [                     ] Limited (the "LEP") and [                       ] (the "Authority") (the "Agreement")

1 We refer to the Agreement.  Unless the context otherwise requires, terms defined in the Agreement shall have the same meaning in this letter

2 We act as insurance broker to the LEP in respect of the Required Insurances and in that capacity we confirm that the Required Insurances which are required to be procured pursuant to clause 25 and Schedule 12 of the Agreement:
2.1 where appropriate name you and such other persons as are required to be named pursuant to the Agreement for their respective interests;

2.2 are, in our reasonable opinion as insurance brokers, as at today’s date, in full force and effect;

2.3 all premiums due to date in respect of the Required Insurances are paid and the Required Insurances are, to the best of our knowledge and belief, placed with insurers which, as at the time of placement, are reputable and financially sound.  We do not however make any representations regarding such insurers’ current or future solvency, or ability to pay claims; and that

2.4 the endorsements set out in Part 2 to Schedule 12 of the Agreement which is attached hereto are in our reasonable opinion as at today’s date in full force and effect in respect of the Required Insurances. 

3 We further confirm that the attached cover notes confirm this position.

4 Pursuant to instructions received from the LEP and in consideration of your approving our appointment [or continuing appointment] as brokers in connection with the Required Insurances, we hereby undertake in relation to the Required Insurances:

4.1 Notification Obligations
4.1.1 to notify you at least thirty (30) days prior to the expiry of any of the Required Insurances if we have not received instructions from the LEP to negotiate renewal and in the event of our receiving instructions to renew, to advise you promptly of the details thereof; 

4.1.2 to notify you at least thirty (30) days prior to ceasing to act as brokers to the LEP unless, due to circumstances beyond our control, we are unable to do so in which case we shall notify you as soon as practicable; and

4.1.3 to pay into the Joint Insurance Account without set off or deduction of any kind for any reason all payments in respect of claims received by us from insurers in relation to the Required Insurances specified in clause 26.2 of the Agreement.

4.2 Advisory Obligations
4.2.1 to notify you as soon as reasonably practicable of any default in the payment of any premium for any of the Required Insurances; 

4.2.2 to notify you if any insurer cancels or gives notification of cancellation of any of the Required Insurances to us, at least thirty (30) days before such cancellation is to take effect or as soon as reasonably practicable in the event that notification of cancellation takes place less than thirty (30) days before it is to take effect; 

4.2.3 to notify you as soon as reasonably practicable of any act or omission, breach or default of which we have been notified which in our reasonable opinion would either, invalidate or render unenforceable in whole or in part any of the Required Insurances or, would otherwise materially impact on the extent of cover provided under the Required Insurances; and

4.2.4 in accordance with our duty to the LEP to notify the LEP of its pre-contractual duties of disclosure to insurers, including the duty to disclose all information that would be considered material in the context of such duty.

4.3 Disclosure Obligations
4.3.1 subject to the prior written consent of the LEP (and we undertake to notify you as soon as reasonably practicable if such consent is withheld) to disclose to insurers all information provided to those of our employees directly involved with the placement of the Required Insurances in our capacity as insurance broker to the LEP, including any fact, change of circumstance or occurrence notified to such employees, which in our reasonable opinion is material to the risks insured against under the Required Insurances and which properly should be disclosed to insurers, or in accordance with the policy terms and conditions of the relevant Required Insurance, as soon as reasonably practicable after we are in receipt of such information, fact, change of circumstance or occurrence whether prior to inception or renewal or otherwise. 

4.3.2 to treat as confidential all information so marked or otherwise stated to be confidential and supplied to us by or on behalf of the LEP or the Authority and not to disclose such information, without the prior written consent of the supplier, to any third party other than those persons who, in our reasonable opinion have a need to have access to such information from time to time, and for the purpose of disclosure to the insurers or their agents in respect of the Required Insurances. Our obligations of confidentiality shall not conflict with our duties owed to the LEP and shall not apply to disclosure required by an order of a court of competent jurisdiction, or pursuant to any applicable law, governmental or regulatory authority having the force of law or to information which is in the public domain.

4.4 Administrative Obligations

4.4.1 to hold copies of all documents relating to or evidencing the Required Insurances, including but without prejudice to the generality of the foregoing, insurance slips, contracts, policies, endorsements and copies of all documents evidencing renewal of the Required Insurances, payment of premiums and presentation and receipt of claims;

4.4.2 to supply to the Authority and/or its insurance advisers (or the Authority’s or its insurance advisers’ authorised representatives) promptly on written request copies of the documents set out in clause 4.4.1 of this letter, and to the extent available, to make available to such persons promptly upon the Authority’s request the originals of such documents;

4.4.3 to administer the payment of premiums due pursuant to the Required Insurances such that, in so far as we hold appropriate funds, all such premiums shall be paid to insurers in accordance with the terms of the Required Insurances;

4.4.4  [to administer the payment of claims from insurers in respect of the Insurances (the "Insurance Claims") including:

(i)
negotiating settlement of Insurance Claims presented in respect of the Required Insurances;

(ii)
collating and presenting all information required by insurers in relation to Insurance Claims presented in respect of the Required Insurances, and

(iii)
in so far as it is relevant and practicable, liaising and reporting to the Authority throughout the settlement, payment and administration of such Insurance Claims]]

4.4.5 to advise the Authority as soon as reasonably practicable upon receipt of notice of any material changes which we are instructed by the LEP to make in the terms of the Required Insurances and which, if effected, in our reasonable opinion as Insurance Brokers would result in any material reduction in limits or coverage or increase in deductibles, exclusions or exceptions; and

4.4.6 to use our reasonable endeavours to have endorsed on each and every policy evidencing the Required Insurances (when the same is issued) endorsements substantially in the form set out in part 2 to Schedule 12 of the Agreement.

5 Notification Details

Our obligations at clause 4 of this letter to notify or inform you shall be discharged by providing the requisite information in hard copy to:

	[  ]  Authority

	[Address]


6 Save insofar as we have given agreements or representations in this letter, it is to be understood by the Authority that they may not rely on any advice which we have given to the LEP, and we do not represent that the Required Insurances are suitable or sufficient to meet the needs of the Authority which must take steps and advice of its own as it considers necessary in order to protect its own position.

7 The representations and obligations set out in this letter are subject to our continuing appointment as insurance brokers to the LEP in relation to the Required Insurances concerned, and following termination of such appointment our immediate release from all our obligations set out in this letter to the extent those obligations arise on or after the termination, and subject to any right of lien we may have over the policy and policy documents regarding the Required Insurances, arising through common law or otherwise.

8 Our aggregate liability to any persons companies or organisation who acts in reliance on this letter, or on any other broker’s letter of undertaking issued by us in respect of the Required Insurances for this Project, for any and all matters arising from them and the contents thereof shall in any and all events be limited to the sum of £[           ], even if we are negligent.  We do not limit liability for our fraud.

9 This letter is given by us on the instructions of the LEP and with their full knowledge and consent as to its terms.

Yours faithfully

--------------------

For and on behalf of [LEPs broker]

We consent to the giving of this Letter of Undertaking by our insurance brokers

------------------

For and on behalf of the

[LEP]

Broker’s Letter of Undertaking [C]

The Authority

Dear Sirs

Design and Build Contract dated [
] entered into between [                     ] Limited (the "LEP") and [                       ] (the "Authority") (the "Agreement")

1 We refer to the Agreement.  Unless the context otherwise requires, terms defined in the Agreement shall have the same meaning in this letter.

2 We act as insurance broker to the LEP in respect of the insurances (which are defined in clause 25 and Schedule 12 of the Agreement attached hereto as Appendix A) evidenced by the cover notes attached hereto as Appendix B ("Required Insurances") and in that capacity we confirm that the Required Insurances:
2.1 where appropriate name you and such other persons as are required to be named pursuant to the Agreement for their respective interests;

2.2 are, to the best of our knowledge and belief (after making all reasonable enquiries), as at today’s date, in full force and effect; and that 

2.3 all premiums due as at today’s date in respect of the Required Insurances are paid and the Required Insurances are, to the best of our knowledge and belief, placed with insurers which, as at the time of placement, are reputable and financially sound. We do not, however, make any representations regarding such insurers’ current or future solvency or ability to pay claims; and that

2.4 the endorsements set out in Part 2 to Schedule 12 of the Agreement attached hereto as Appendix C are to the best of our knowledge and belief as at today’s date in full force and effect.

3 We further confirm that the cover notes attached hereto as Appendix B confirm this position.

4 Pursuant to instructions received from the LEP and in consideration of your approving our appointment or continuing appointment as brokers in connection with the Required Insurances, we hereby undertake in respect of the interests of the Authority  in relation to the Required Insurances:

4.1 Notification Obligations
4.1.1 to notify you at least thirty (30) days prior to the expiry of any of the Required Insurances if we have not received instructions from the Contractor to negotiate renewal and in the event of our receiving instructions to renew, to advise you as soon as reasonably practicable, and in any event within three (3) working days, of the details thereof; and 

4.1.2 to notify you at least thirty (30) days prior to ceasing to act as brokers to the Contractor unless, due to circumstances beyond our control, we are unable to do so in which case we shall notify you as soon as reasonably practicable and in any event within 3 working days; and

4.1.3 to pay into the Joint Insurance Account without set off or deduction or any kind or for any reason, all payments in respect of claims received by us from insurers in relation to the Required Insurances specified in clause 26.2 of the Agreement attached hereto as Appendix D.

4.2 Advisory Obligations
4.2.1 to notify you as soon as reasonably practicable, and in any event within 3 working days, of any default in the payment of any premium by the LEP to us for any of the Required Insurances; 

4.2.2 to notify you if any insurer cancels or gives notification of cancellation of any of the Required Insurances, at least thirty (30) days before such cancellation is to take effect or as soon as reasonably practicable in the event that notification of cancellation takes place less than thirty (30) days before it is to take effect;

4.2.3 to notify you as soon as reasonably practicable of any act or omission, breach or default of the LEP of which those of our employees directly involved with the placement or administration of the Relevant Insurances becomes actually aware in their capacity as brokers to the LEP which acting reasonably they consider may  invalidate or render unenforceable in whole or in part any of the Required Insurances or which may otherwise materially impact on the extent of cover provided under the Required Insurances; and

4.2.4 in accordance with our duty to the LEP, to advise the LEP of its duties of disclosure to insurers including:

(i)
the types of facts, circumstances and beliefs that should generally be disclosed to insurers; and

(ii)
the obligation not to misrepresent any facts, matters or beliefs to insurers.

4.3 Disclosure Obligations

4.3.1 subject to the prior written consent of the LEP (and we undertake to notify you as soon as reasonably practicable if such consent is withheld) to disclose to insurers all information  made available to those of our employees directly involved with the placement of the Relevant Insurances in their capacity as brokers to the LEP and any fact, change of circumstances or occurrence made known to such employees which in our reasonable opinion is material to the risks insured against under the Required Insurances and which properly should be disclosed to insurers (in accordance with the LEP’s duty of disclosure to insurers) as soon as practicable after we are in receipt of such information; and become aware of such information, fact, change of circumstance or occurrence whether prior to inception or renewal or otherwise ; and

4.3.2 to treat as confidential all information so marked or otherwise stated to be confidential and supplied to us by or on behalf of the LEP or the Authority and not to disclose such information, without the prior written consent of the supplier, to any third party other than those persons who, in our reasonable opinion have a need to have access to such information from time to time, and for the purpose of disclosure to the insurers or their agents in respect of the Required Insurances in discharge of our obligation set out at clause 4.3.1 of this letter. Our obligations of confidentiality shall not conflict with our duties owed to the LEP and shall not apply to disclosure required by an order of a court of competent jurisdiction, or pursuant to any applicable law, governmental or regulatory authority having the force of law or to information which is in the public domain.

4.4 Administrative Obligations
4.4.1 to hold copies of all documents relating to or evidencing the Required Insurances, including but without prejudice to the generality of the foregoing, insurance slips, contracts, policies, endorsements and copies of all documents evidencing renewal of the Required Insurances, payment of premiums and presentation and receipt of claims;

4.4.2 subject to our lien over the Policies for premiums and/or commissions due, to supply to the Authority and/or its insurance advisers (or the Authority’s authorised representatives) as soon as reasonably practicable, on written request copies of the documents set out in clause 4.4.1 of this letter, and to the extent available, to make available to such persons as soon as reasonably practicable, upon the Authority’s request the originals of such documents;

4.4.3 to administer the payment of premiums due pursuant to the Required Insurances such that, in so far as we hold appropriate cleared funds from the LEP, all such premiums shall be paid to insurers in accordance with the terms of the Required Insurances;

4.4.4  [to administer the payment of claims from insurers in respect of the Insurances (the "Insurance Claims") including:

(i)
negotiating settlement of Insurance Claims presented in respect of the Required Insurances; 

(ii)
collating and presenting all information required by insurers in relation to Insurance Claims presented in respect of the Required Insurances, and

(iii)
insofar as it is relevant and practicable, liaising with and reporting to each Authority throughout the settlement, payment and administration of such Insurance Claims.
]
4.4.5 to advise the Authority as soon as reasonably practicable upon receipt of notice of any material changes from the LEP which we are instructed to make in the terms of the Required Insurances and which, if effected, in our reasonable opinion as insurance brokers would result in any material reduction in limits or coverage or in any material increase in deductibles, exclusions or exceptions; and

4.4.6 4.4.6
to advise the Authority in advance, to the extent we are actually aware of in advance, of any material change to the terms of, or any lapse, non-renewal and/or cancellation of Required Insurances.

5 Notification Details

Our obligations at clause 4 of this letter to notify or inform you shall be discharged by providing the requisite information in hard copy to:

	[  ]  Authority

	[Address]


6 The undertakings given and obligations set out in this letter are given subject to any liability we may incur to you arising out of or in connection with this letter whether in contract, tort (including but not limited to negligence) or otherwise being limited in aggregate to £[
].

7 All liability we may incur to you, whether in contract, tort (including but not limited to negligence) or otherwise for loss of profit, loss of savings, loss of opportunity or any indirect or consequential loss is hereby expressly excluded.

8 No limit of liability shall apply in the case of death or personal injury caused by our negligence, or in respect of any loss caused by our fraud.

9 The undertakings given and obligations set out in this letter are given subject to insurers right to cancel the Relevant Insurances, are given solely in our capacity as broker to the LEP, relate only to the Relevant Insurances and are subject to our continuing appointment as broker to the LEP. Following termination of such appointment, we are, for the avoidance of doubt and without prejudice to your accrued rights, released from all our ongoing obligations set out in this letter.

10 You may not rely on any advice which we have given to the LEP and we do not represent that any of the Relevant Insurances are suitable or sufficient to meet your needs and you must take steps and advice of your own as you consider necessary in order to protect your own position.

11 In the event that this letter is disclosed to any third party, any and all liability howsoever arising to such third party is hereby expressly excluded to the extent permitted in law.

12 No person, except you, has any rights arising out of this letter under the Contract (Rights of Third Parties) Act 1999.

13 This letter shall be governed by and construed in all respects in accordance with the laws of England and Wales.

14 This letter is given by us at the request of the LEP and with the LEP’s full knowledge and consent as to its terms, who confirms that we are authorised to give and comply with the undertakings and acknowledges that compliance with the undertakings may be in conflict with the interests of the LEP, as evidenced by the LEP’s signature below.

Yours faithfully

--------------------

For and on behalf of [LEP’s broker]

Accepted for and on behalf of the LEP

----------------------

SCHEDULE 13 – FORMS OF COLLATERAL WARRANTY
Part 1

Collateral Warranty from Building Contractor

	Dated                                                                   200

[LEP'S BUILDING CONTRACTOR] (1)

[AUTHORITY] (2)

[LEP]  (3)

DUTY OF CARE DEED

relating to




THIS DEED is dated  





                                              200

BETWEEN:

(1)
[LEP'S BUILDING CONTRACTOR] (Company No.                  ) whose registered office is at                                                        (the Building Contractor);

(2)
[AUTHORITY] of 

















 (the Authority), which expression includes its permitted successors in title and assigns); and

(3)
LEP (registered in England and Wales under company number                    ) whose registered office is at                                         (the LEP).

BACKGROUND

(A)
By a design and build contract dated [                          ] (the Design and Build Contract) the Authority has appointed the LEP to carry out in relation to the sites therein (the Sites) the carrying out of the Works.

(B)
By a design and build contract dated [                             ] (the Building Contract) the LEP has appointed the Building Contractor to carry out in relation to the Sites the design and construction of the Works.

(C)
The Building Contractor is obliged under the Building Contract to give a warranty in this form in favour of the Authority.

1. DEFINITIONS AND INTERPRETATIONS

In this deed unless the context otherwise requires, any defined term in this deed shall have the same meaning given to such term in the Building Contract.

2. OPERATIVE PROVISIONS

In consideration of the payment of one pound (£1.00) by the Authority to the Building Contractor, receipt of which the Building Contractor acknowledges:

3. BUILDING CONTRACTOR’S WARRANTY AND LIABILITY 
3.1 The Building Contractor warrants to the Authority that it has carried out and will continue to carry out its duties under the Building Contract in accordance with the Building Contract and that it has exercised and will continue to exercise, in carrying out the design of the Works, the level of skill and care reasonably to be expected from an appropriately qualified and competent professional designer providing those services in relation to a project of a similar size and scope to the Works.  In particular and without limiting the generality of the foregoing the Building Contractor covenants with the Authority that it has carried out and will carry out and complete the Works in accordance with the Building Contract and duly observe and perform all its duties and obligations thereunder.
3.2 The Building Contractor shall be entitled in any action or proceedings by the Authority to raise equivalent rights in defence of liability (except for set-off or counterclaim) as it would have against the LEP under the Building Contract, and shall have no liability under this Deed that is greater than or of longer duration than it would have had if the Authority had been a party to the Building Contract as joint employer.  Upon the expiration of 12 years from the date of completion of the Works in accordance with the Building Contract, the liability of the Building Contractor under this deed shall cease and determine, save in relation to any claims made by the Authority against the Building Contractor and notified by the Authority to the Building Contractor in writing prior thereto.

3.3 The Building Contractor shall have no liability to the Authority in respect of any delay in the completion of the Works howsoever caused save to the extent that the liability arises under the Building Contract and the Authority shall have exercised its right to step in under clause 10 of this deed.  Any claim in relation to a delay in completion of the Works but not otherwise will be extinguished to the extent that the Building Contractor has had deducted liquidated damages under clause [   ] of the Building Contract.

4. DOCUMENTS
4.1 The Building Contractor hereby grants (or, if such grant cannot legally take place until a later date, agrees to grant)  to the Authority with effect from the date of this deed or in the case of  Documents not yet in existence with effect from the creation thereof, a royalty-free non-exclusive licence (such licence to remain in full force and effect notwithstanding completion of the Building Contractor’s obligations under the Building Contract or the termination of the Building Contract or the determination of the Building Contractor’s engagement under it or any dispute thereunder or hereunder) to use and to reproduce all Documents for any purpose whatsoever connected with the Works and such other purposes as are reasonably foreseeable including, but without limitation, the execution, completion, maintenance, letting, advertisement, modification, extension, reinstatement and repair of the Works, and such licence will carry the right to grant sub-licences and will be transferable to third parties.  The Authority will not hold the Building Contractor liable for any use it may make of the Documents for any purpose other than that for which they were originally provided by it and other than for such other uses as are reasonably foreseeable unless the Building Contractor authorises such use and confirms the Documents are suitable for it. The Building Contractor will not grant to any third party the right to use any of the Documents save under any warranty it is obliged to give under the Building Contract or hereunder or as otherwise required to enable it to fulfil its obligations under the Building Contract.

4.2 The Building Contractor agrees on reasonable request at any time and following reasonable written prior notice to give the Authority or those authorised by it access to the Documents and to provide copies (including copy negatives and CAD disks) thereof at the Authority’s expense.

4.3 The Building Contractor warrants to the Authority that he has used the standard of skill, care and diligence as set out in clause 3.1 to see that the Documents (save to the extent duly appointed sub-contractors have been used to prepare the same) are its own original work and that in any event their use in connection with the Works will not infringe the rights of any third party.   

5. INSURANCE
5.1 The Building Contractor hereby covenants with the Authority to:
5.1.1 take out and maintain Professional Indemnity insurance cover with a limit of indemnity that shall be a minimum of ten million pounds (£10,000,000) either each and every loss or in the aggregate in relation to the Works (if in the aggregate then in and one (1) year of insurance a minimum of one (1) automatic reinstatement of the aggregate indemnity limit is required) and that it will maintain such insurance with reputable insurers carrying on business in the European Union from the date hereof until twelve (12) years after practical completion of the Works, provided that such insurance is generally available in the market to members of the Building Contractor’s profession at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the Building Contractor’s own claims record or other acts, omissions, matters or things peculiar to the Building Contractor will be deemed to be within the reasonable rates;
5.1.2 provide evidence (as and when reasonably required by the Authority) satisfactory to the Authority of the Professional Indemnity insurance (referred to in clause 5.1.1) being in full force and effect from the date of the Building Contract (such evidence to include details of the cover);   

5.1.3 provide the Authority with notice of:
5.1.3.1 any cancellation of the Professional Indemnity Insurance (referred to in clause 5.1) not less than thirty (30) days prior to the relevant cancellation date; and
5.1.3.2 any adverse material changes to or suspension of cover relevant to the Works not less than thirty (30) days prior to the relevant changes or suspension;

5.1.4 inform the Authority as soon as reasonably practicable or any claim under the Professional Indemnity insurance referred to in clause 5.1.1 in respect of the Works in excess of one million pounds (£1,000,000) and provide such information to the Authority as the Authority may reasonably require in relation to such claim and provide notice of any potential breach of the aggregate limit of the policy; and
5.1.5 indemnify the Authority in respect of any subrogation claim by the insurers brought in connection with any claim made under the Professional Indemnity insurance referred to in clause 5.1.1.

6. NOTICES
Any notice to be given by any party will be sufficiently served if  sent by hand, by facsimile transmission or by post to the registered office or if there is none the last known address of the party to be served.  Any notice sent by hand will be deemed to be served on the date of delivery and any notice sent by facsimile transmission will be deemed to be served in full at the time recorded on the facsimile report sheet, provided that if any notice sent by hand or facsimile is sent after 4.45 pm on any day it will be deemed to be served on the next Business Day.  Any notice sent by post will be deemed to have been duly served at the expiration of 48 hours after the time of posting if the end of that period falls before 4.45pm on a Business Day and otherwise on the next Business Day. 

7. ASSIGNMENT
The benefit of and the rights of the Authority under this deed may be assigned without the consent of the Building Contractor on two occasions only and the Authority will notify the Building Contractor in writing following any such assignment specifying the name and address of the assignee and the date of the assignment.  The Building Contractor will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Site[s] or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.

8. AUTHORITY’S REMEDIES

The rights and benefits conferred upon the Authority by this deed are in addition to any other rights and remedies it may have against the Building Contractor including without prejudice to the generality of the foregoing any remedies in negligence.

9. INSPECTION OF DOCUMENTS

The Building Contractor’s liabilities under this deed will not be in any way reduced or extinguished by reason of any inspection or approval of the Documents or attendance at site meetings or other enquiry or inspection which the Authority may make or procure to be made for its benefit or on its behalf.

10. STEP-IN RIGHTS IN FAVOUR OF THE AUTHORITY

10.1 The Building Contractor will not exercise or seek to exercise any right which may be or become available to it to terminate or treat as terminated or repudiated the Building Contract or its engagement under it or discontinue or suspend the performance of any duties or obligations thereunder without first giving to the Authority not less than [14] days’ prior written notice specifying the Building Contractor’s ground for terminating or treating as terminated or repudiated the Building Contract or its engagement under it or discontinuing or suspending its performance thereof and stating the amount (if any) of monies outstanding under the Building Contract.  Within such period of notice:

10.1.1 the Authority may give written notice to the Building Contractor that the Authority will thenceforth become the client under the Building Contract to the exclusion of the LEP and thereupon the Building Contractor will admit that the Authority is its client under the Building Contract and the Building Contract will be and remain in full force and effect notwithstanding any of the said grounds;

10.1.2 if the Authority has given such notice as aforesaid or under clause 10.3, the Authority will as soon as practicable thereafter remedy any outstanding breach by the previous client which properly has been included in the Building Contractor’s specified grounds and which is capable of remedy by the Authority; and

10.1.3 if the Authority has given such notice as aforesaid or under clause 10.3, the Authority will from the service of such notice become responsible for all sums properly payable to the Building Contractor under the Building Contract accruing due after the service of such notice but the Authority will in paying such sums be entitled to the same rights of set-off and deduction as would have applied to the previous client under the Building Contract.

10.2 Notwithstanding anything contained in this deed and notwithstanding any payments which may be made by the Authority to the Building Contractor, the Authority will not be under any obligation to the Building Contractor nor will the Building Contractor have any claim or cause of action against the Authority unless and until the Authority has given written notice to the Building Contractor pursuant to clause 10.1.1 or clause 10.3 of this deed.

10.3 The Building Contractor further covenants with the Authority that if employment of the LEP under the Design and Build Contract is determined or if the Design and Build Contract is terminated the Building Contractor, if requested by the Authority by notice in writing and subject to clause 10.1.2 and clause 10.1.3, will accept the instructions of the Authority to the exclusion of the LEP in respect of its duties under the Building Contract upon the terms and conditions of the Building Contract and will if so requested enter into a novation agreement whereby the Authority is substituted for the LEP under the Building Contract.

10.4 The LEP acknowledges that the Building Contractor will be entitled to rely on a notice given to the Building Contractor by the Authority under clause 10.3 as conclusive evidence that the employment of the Building Contractor under the Building Contract has been determined or the Building Contract is terminated.

10.5 The Authority may by notice in writing to the Building Contractor appoint another person to exercise its rights under this clause 10 subject to the Authority remaining liable to the Building Contractor as guarantor for its appointee in respect of its obligations under this deed.

10.6 Upon request by the Authority the Building Contractor agrees to co-operate with the Authority in determining the duties performed or to be performed by the Building Contractor and to provide a copy of the Building Contract and any variations thereto and details of all monies paid and due under the Building Contract.

11. SUB-CONTRACTORS
Following a written request from the Authority the Building Contractor will (unless it has already done so) and/ or procure that its sub-contractors execute a deed of collateral warranty in the relevant form specified in the Building Contract in favour of any person in whose favour the Building Contract obliges the Building Contractor to give or procure the giving of such a warranty. 

12. APPLICABLE LAW AND JURISDICTION
This Deed will be construed in accordance with English law and be in all respects subject to the exclusive jurisdiction of the English courts.

13. THIRD PARTY RIGHTS

This Deed is enforceable by the original parties to it and by their successors in title and permitted assignees.  Any rights of any person to enforce the terms of this deed pursuant to the Contracts (Rights of Third Parties) Act 1999 are excluded.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first before written

EXECUTED AS A DEED by the Contractor acting by a Director

and its Secretary/two Directors:

Director

Director/Secretary

EXECUTED AS A DEED by the LEP acting by a Director

and its Secretary/two Directors:

Director

Director/Secretary

EXECUTED AS A DEED by the Authority acting by two authorised signatories:

Authorised Signatory

Authorised Signatory

Part 2

Collateral Warranty from individual members of the Professional Team

	Dated                                                                   200

[CONSULTANT] (1)

[AUTHORITY] (2)

[LEP’s BUILDING CONTRACTOR]  (3)

DUTY OF CARE DEED

relating to




THIS DEED is dated                  
200
BETWEEN
(1)
THE PARTNERS IN [INSERT NAME OF PARTNERSHIP] (being the persons listed in the schedule hereto) whose principal place of business is at
















 OR 



 LIMITED/PLC (Company No.                  ) whose registered office is at 



















 (the Consultant);

(2)
[AUTHORITY] of 














 (the Authority), which expression includes its permitted successors in title and assigns); and

(3)
[BUILDING CONTRACTOR] (registered in England and Wales under company number                 ) whose registered office is at                                         (the Building Contractor).

BACKGROUND
(A)
By a design and build contract dated [                              ] (the Design and Build Contract) the Authority has appointed the Local Education Partnership (the LEP) to carry out in relation to the sites therein mentioned (the Sites) the carrying out of the Works.

(B)
By a design and build contract dated [                             ] (the Building Contract) the LEP has appointed the Building Contractor to carry out in relation to the Sites the design and construction of the Works. 
(C)
The Consultant has been appointed by the Building Contractor under a [letter/deed] of appointment dated [                             ] (the Appointment) to provide services in relation to the Works.
(D)
The Consultant is obliged under the Appointment to give a warranty in this form in favour of the Authority.

1 DEFINITIONS AND INTERPRETATIONS

In this deed unless the context otherwise requires, any defined term in this deed shall have the same meaning given to such term in the [Building Contract/Appointment]
.

2 OPERATIVE PROVISIONS
In consideration of the payment of one pound (£1.00) by the Authority to the Consultant, receipt of which the Consultant acknowledges:

3 CONSULTANT'S WARRANTY AND LIABILITY
3.1 The Consultant warrants to the Authority that it has carried out and will continue to carry out its duties under the Appointment in accordance with the Appointment and that it has exercised and will continue to exercise in the performance of those duties the reasonable skill care and diligence to be expected of a properly qualified member of its profession experienced in carrying out duties such as its duties under the Appointment in relation to works of similar scope, nature and complexity to the Works.

3.2 The Consultant shall be entitled in any action or proceedings by the Authority to raise the equivalent rights in defence of liability (except for set-off or counterclaim) as it would have under the Appointment and shall have no liability under this Deed that is greater than or of longer duration that it would have had if the Authority had been a party to the Appointment as joint employer.  Upon the expiration of 12 years from the date of completion of the Works in accordance with the Building Contract, the liability of the Consultant under this deed shall cease and determine, save in relation to any claims made by the Authority against the Consultant and notified by the Authority to the Consultant in writing prior thereto.

4 DOCUMENTS
4.1 The Consultant hereby grants (or, if such grant cannot legally take place until a later date, agrees to grant)  to the Authority with effect from the date of this deed or in the case of  Documents not yet in existence with effect from the creation thereof, a royalty-free non-exclusive licence (such licence to remain in full force and effect notwithstanding completion of the Consultant’s obligations under the Appointment or the termination of the Appointment or the determination of the Consultant’s engagement under it or any dispute thereunder or hereunder) to use and to reproduce all Documents for any purpose whatsoever connected with the Works and such other purposes as are reasonably foreseeable including, but without limitation, the execution, completion, maintenance, letting, advertisement, modification, extension, reinstatement and repair of the Works, and such licence will carry the right to grant sub-licences and will be transferable to third parties.  The Authority will not hold the Consultant liable for any use it may make of the Documents for any purpose other than that for which they were originally provided by it and other than for such other uses as are reasonably foreseeable unless the Consultant authorises such use and confirms the Documents are suitable for it. The Consultant will not grant to any third party the right to use any of the Documents save under any warranty it is obliged to give under the Appointment or hereunder or as otherwise required to enable it to fulfil its obligations under the Appointment.

4.2 The Consultant agrees on reasonable request at any time and following reasonable written prior notice to give the Authority or those authorised by it access to the Documents and to provide copies (including copy negatives and CAD disks) thereof at the Authority’s expense.

4.3 The Consultant warrants to the Authority that he has used the standard of skill, care and diligence as set out in clause 3.1 to see that the Documents (save to the extent duly appointed sub- contractors have been used to prepare the same) are its own original work and that in any event their use in connection with the Works will not infringe the rights of any third party.   

5 INSURANCE
5.1 The Consultant hereby covenants with the Authority to:
5.1.1 take out and maintain Professional Indemnity insurance cover with a limit of indemnity that shall be a minimum of [ten million pounds (£10,000,000)] either each and every loss on in the aggregate in relation to the Works (if in the aggregate then in any one (1) year of insurance a minimum of one (1) automatic reinstatement of the aggregate indemnity limit is required) and that it will maintain such insurance with reputable insurers carrying on business in the European Union from the date hereof until 12 years after practical completion of the Works, provided that such insurance is generally available in the market to members of the Consultant’s profession at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the Consultant’s own claims record or other acts, omissions, matters or things peculiar to the Consultant will be deemed to be within the reasonable rates;
5.1.2 provide evidence (as and when reasonably required by the Authority) satisfactory to the Authority of the Professional Indemnity insurance (referred to in clause 5.1.1) being in full force and effect from the date of the Appointment (such evidence to include details of the cover); 

5.1.3 provide the Authority with notice of:
5.1.3.1 any cancellation of the Professional Indemnity insurance referred to in clause 5.1.1 not less than thirty (30) days prior to the relevant cancellation date; and
5.1.3.2 any adverse material changes to or suspension of cover relevant to the Works not less than thirty (30) days prior to the relevant change or suspension;

5.1.4 inform the Authority as soon as reasonably practicable of any claim under the Professional Indemnity insurance referred to in clause 5.1.1 in respect of the Works in excess of one million pounds (£1,000,000) and provide such information to the Authority as the Authority may reasonably require in relation to such claim and provide notice of any potential breach to the aggregate limit of the policy; and
5.1.5 indemnify the Authority in respect of any subrogation claim by the insurers brought in connection with any claim made under the Professional Indemnity insurance referred to in clause 5.1.1.

6 LIABILITY OF PARTNERS

Where the Consultant is a partnership, references in this deed to the "Consultant” will be deemed to include reference to each and every present and future partner of such partnership and the liability of each and every such partner under this deed will be deemed to be joint and several.

7 NOTICES
Any notice to be given by any party to this Deed will be sufficiently served if sent by hand, by facsimile transmission or by post to the registered office or if there is none the last known address of the Party to be served.  Any notice sent by hand will be deemed to be served on the date of delivery and any notice sent by facsimile transmission will be deemed to be served in full at the time recorded on the facsimile report sheet, provided that if any notice sent by hand or facsimile is sent after 4.45 pm on any day it will be deemed to be served on the next Business Day.  Any notice sent by post will be deemed to have been duly served at the expiration of 48 hours after the time of posting if the end of that period falls before 4.45pm on a Business Day and otherwise on the next Business Day. 

8 ASSIGNMENT
The benefit of and the rights of the Authority under this deed may be assigned without the consent of the Consultant on two occasions only and the Authority will notify the Consultant in writing following any such assignment specifying the name and address of the assignee and the date of the assignment.  The Consultant will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Sites or that the original beneficiary or any intermediate beneficiary has not suffered any or as much loss.

9 AUTHORITY'S REMEDIES
The rights and benefits conferred upon the Authority by this deed are in addition to any other rights and remedies it may have against the Consultant including without prejudice to the generality of the foregoing any remedies in negligence.

10 INSPECTION OF DOCUMENTS
The Consultant’s liabilities under this deed will not be in any way reduced or extinguished by reason of any inspection or approval of the Documents or attendance at site meetings or other enquiry or inspection which the Authority may make or procure to be made for its benefit or on its behalf.

11 STANDARDS OF PRODUCTS AND MATERIALS
11.1 The Consultant warrants that it has exercised and will exercise reasonable skill, care and diligence in accordance with this deed to see that it has not specified for use and it will not specify for use and (as appropriate) it has not authorised or approved and it will not authorise or approve the specification or use by others, of any products or materials not in conformity with relevant British or European Union Standards or Codes of Practice or which at the time of specification are widely known to members of the Consultant’s profession within the European Union to be deleterious to health and safety or to the durability of buildings and/or other structures and/or finishes and/or plant and machinery in the particular circumstances in which they are used.

11.2 If in the performance of its duties under the Appointment the Consultant becomes aware that it or any other person has specified or used, or authorised or approved the specification or use by others of any such products or materials the Consultant will notify the Authority in writing forthwith.  This clause does not create any additional duty for the Consultant to inspect or check the work of others which is not required by the Appointment. 

12 STEP-IN RIGHTS IN FAVOUR OF THE AUTHORITY

12.1 The Consultant will not exercise or seek to exercise any right which may be or become available to it to terminate or treat as terminated or repudiated the Appointment or its engagement under it or discontinue or suspend the performance of any duties or obligations thereunder without first giving to the Authority not less than [14] days’ prior written notice specifying the Consultant’s ground for terminating or treating as terminated or repudiated the Appointment or its engagement under it or discontinuing or suspending its performance thereof and stating the amount (if any) of monies outstanding under the Appointment.  Within such period of notice:

12.1.1 the Authority may give written notice to the Consultant that the Authority will thenceforth become the client under the Appointment to the exclusion of the Building Contractor and thereupon the Consultant will admit that the Authority is its client under the Appointment and the Appointment will be and remain in full force and effect notwithstanding any of the said grounds;

12.1.2 if the Authority has given such notice as aforesaid or under clause 12.3 the Authority will as soon as practicable thereafter remedy any outstanding breach by the previous client [which properly has been included in the Consultant’s specified grounds and which is capable of remedy by the Authority; and

12.1.3 if the Authority has given such notice as aforesaid or under clause 12.3 the Authority will from the service of such notice become responsible for all sums properly payable to the Consultant under the Appointment accruing due after the service of such notice but the Authority will in paying such sums be entitled to the same rights of set-off and deduction as would have applied to the previous client under the Appointment.

12.2 Notwithstanding anything contained in this deed and notwithstanding any payments which may be made by the Authority to the Consultant, the Authority will not be under any obligation to the Consultant nor will the Consultant have any claim or cause of action against the Authority unless and until the Authority has given written notice to the Consultant pursuant to clause 12.1.1 or clause 121.3.

12.3 The Consultant further covenants with the Authority that if employment of the Building Contractor under the Building Contract is determined or if the Building Contract is terminated the Consultant, if requested by the Authority by notice in writing and subject to clause 12.1.2 and clause 12.1.3, will accept the instructions of the Authority to the exclusion of the Building Contractor in respect of its duties under the Appointment upon the terms and conditions of the Appointment and will if so requested enter into agreement whereby the Authority is substituted for the Building Contractor under the Appointment and will if so requested enter into a novation agreement whereby the Authority is substituted for the Building Contractor under the Appointment.

12.4 The Building Contractor acknowledges that the Consultant will be entitled to rely on a notice given to the Consultant by the Authority under clause 12.3 as conclusive evidence that the employment of the Building Contractor under the Building Contract has been determined or the Building Contract is terminated.

12.5 The Authority may by notice in writing to the Consultant appoint another person to exercise its rights under this clause 12 subject to the Authority remaining liable to the Consultant as guarantor for its appointee in respect of its obligations under this deed.

13 SUB-CONSULTANTS

Following a written request from the Authority the Consultant will (unless it has already done so) and/or procure that its sub-consultants execute a deed of collateral warranty in the relevant form specified in the Appointment in favour of any person in whose favour the Appointment obliged the Consultant to give or procure the giving of such a warranty. 

14 APPLICABLE LAW AND JURISDICTION

This Deed will be construed in accordance with English law and be in all respects subject to the exclusive jurisdiction of the English courts.

15 THIRD PARTY RIGHTS

This Deed is enforceable by the original parties to it and by their successors in title and permitted assignees.  Any rights of any person to enforce the terms of this deed pursuant to the Building Contracts (Rights of Third Parties) Act 1999 are excluded.

IN WITNESS of which this document is executed as a Deed and is delivered on the date first

EXECUTED AS A DEED by the Consultant acting by a Director

and its Secretary/two Directors:

Director

Director/Secretary

EXECUTED AS A DEED by the Building Contractor acting by a Director

and its Secretary/two Directors:

Director

Director/Secretary

EXECUTED AS A DEED by the Authority acting by two authorised signatories:

Authorised Signatory

Authorised Signatory

Part 3
Collateral Warranty from Principal Building Subcontractors

	Dated                                                                   200[ ● ] 

[SUBCONTRACTOR] (1)

[AUTHORITY] (2)

[LEP'S BUILDING CONTRACTOR] (3)

DUTY OF CARE DEED

relating to

[ ● ]


THIS DEED is made on 





200[ ● ]

BETWEEN:

(1)
[SUBCONTRACTOR] (Company No. [ ● ]) whose registered office is at [ ● ] (the Subcontractor);

(2)
[AUTHORITY] of [ ● ] (the Authority), (which expression includes its permitted successors in title and assigns); and

(3)
BUILDING CONTRACTOR (registered in England and Wales under company number [ ● ]) whose registered office is at [ ● ] (the Building Contractor).

BACKGROUND

(A)
By a design and build contract dated [ ● ] (the Design and Build Contract) the Authority has appointed the Local Education Partnership (the LEP) to carry out in relation to the sites therein mentioned (the Sites), the carrying out of the Works.

(B)
By a design and build contract dated [ ● ] (the Building Contract) the LEP has appointed the Building Contractor to carry out in relation to the Sites the design and construction of the Works.

(C)
The Subcontractor has been appointed by the Building Contractor under a contract dated [ ● ] (the Subcontract) in relation to the [ ● ]  element of the Works.

(D)
The Subcontractor is obliged under the Subcontract to give a warranty in this form in favour of the Authority.

1 DEFINITIONS AND INTERPRETATIONS

Unless expressly defined otherwise in this deed, any defined term in this deed shall have the same meaning given to such term in the [Building Contract/Subcontract].
 

2 OPERATIVE PROVISIONS
In consideration of the payment of one pound (£1.00) by the Authority to the Subcontractor, receipt of which the Subcontractor acknowledges:

3 SUBCONTRACTOR'S WARRANTY AND LIABILITY 
3.1 The Subcontractor warrants to the Authority that it has carried out and will continue to carry out its duties under the Subcontract in accordance with the Subcontract and that it has exercised and will continue to exercise, in carrying out the design of the Works, the level of skill and care reasonably to be expected from an appropriately qualified and competent professional designer providing those services in relation to a project of a similar size and scope to the Works.  In particular and without limiting the generality of the foregoing the Subcontractor covenants with the Authority that it has carried out and will carry out and complete the Works in accordance with the Subcontract and duly observe and perform all its duties and obligations thereunder. 

3.2 The Subcontractor shall be entitled in any action or proceedings by the Authority to raise equivalent rights in defence of liability (except for set off or counterclaim) as it would have against the Building Contractor under the Subcontract, and shall have no liability under this deed that is of greater or of longer duration than it would have had if the Authority had been a party to the Subcontract as joint employer.  Upon the expiration of 12 years from the date of completion of the Works in accordance with the Subcontract, the liability of the Subcontractor under this deed shall cease and determine, save in relation to any claims made by the Authority against the Subcontractor and notified by the Authority to the Subcontractor in writing prior thereto.

4 DOCUMENTS
4.1 The Subcontractor hereby grants (or, if such grant cannot legally take place until a later date, agrees to grant)  to the Authority with effect from the date of this deed or in the case of  Documents not yet in existence with effect from the creation thereof, a royalty-free non-exclusive licence (such licence to remain in full force and effect notwithstanding completion of the Subcontractor's obligations under the Subcontract or the termination of the Subcontract or the determination of the Subcontractor's engagement under it or any dispute thereunder or hereunder) to use and to reproduce all Documents for any purpose whatsoever connected with the Works and such other purposes as are reasonably foreseeable including, but without limitation, the execution, completion, maintenance, letting, advertisement, modification, extension, reinstatement and repair of the Works, and such licence will carry the right to grant sub-licences and will be transferable to third parties.  The Authority will not hold the Subcontractor liable for any use it may make of the Documents for any purpose other than that for which they were originally provided by it and other than for such other uses as are reasonably foreseeable unless the Subcontractor authorises such use and confirms the Documents are suitable for it. The Subcontractor will not grant to any third party the right to use any of the Documents save under any warranty it is obliged to give under the Subcontract or hereunder or as otherwise required to enable it to fulfil its obligations under the Subcontract. 

4.2 The Subcontractor agrees on reasonable request at any time and following reasonable written prior notice to give the Authority or those authorised by it access to the Documents and to provide copies (including copy negatives and CAD disks) thereof at the Authority's expense.

4.3 The Subcontractor warrants to the Authority that he has used the standard of skill, care and diligence as set out in clause 3.1 to see that the Documents (save to the extent duly appointed sub-contractors have been used to prepare the same) are its own original work and that in any event their use in connection with the Works will not infringe the rights of any third party. 

5 INSURANCE
5.1 The Subcontractor hereby covenants with the Authority to: 
5.1.1 take out and maintain Professional Indemnity insurance cover with a limit of indemnity that shall be a minimum of [ten million pounds (£10,000,000)] either each and every loss or in the aggregate in relation to the Works (if in the aggregate then in any one (1) year of insurance a minimum of one (1) automatic reinstatement of the aggregate indemnity limit is required) and that it will maintain such insurance with reputable insurers carrying on business in the European Union from the date hereof until 12 years after practical completion of the Works, provided that such insurance is generally available in the market to members of the Subcontractor's profession at commercially reasonable rates and provided further that payment of any increased or additional premiums required by insurers by reason of the Subcontractor's own claims record or other acts, omissions, matters or things peculiar to the Subcontractor will be deemed to be within the reasonable rates;

5.1.2 provide evidence (as and when reasonably required by the Authority) satisfactory to the Authority of the Professional Indemnity insurance referred to in clause 5.1.1 being in full force and effect from the date of the Subcontract (such evidence to include details of the cover);

5.1.3 provide the Authority with notice of:
5.1.3.1 any cancellation of the Professional Indemnity insurance referred to in clause 5.1.1 not less than thirty (30) days prior to the relevant cancellation date; and

5.1.3.2 any adverse material changes to or suspension of cover relevant to the Works not less than thirty (30) days prior to the relevant change or suspension; and

5.1.4 inform the Authority as soon as reasonably practicable of any claim under the Professional Indemnity insurance referred to in clause 5.1.1 in respect of the Works in excess of one million pounds (£1,000,000), provide such information to the Authority as the Authority may reasonably require in relation to such claim and provide notice of any potential breach of the aggregate limit of the policy; and
5.1.5 indemnify the Authority in respect of any subrogation claim by the insurers brought in connection with any claim made under the Professional Indemnity insurance referred to in clause 5.1.1.

6 NOTICES
Any notice to be given by any party hereunder will be sufficiently served if sent by hand, by facsimile transmission or by post to the registered office or if there is none the last known address of the party to be served.  Any notice sent by hand will be deemed to be served on the date of delivery and any notice sent by facsimile transmission will be deemed to be served in full at the time recorded on the facsimile report sheet, provided that if any notice sent by hand or facsimile is sent after 4.45 pm on any day it will be deemed to be served on the next Business Day.  Any notice sent by post will be deemed to have been duly served at the expiration of 48 hours after the time of posting if the end of that period falls before 4.45pm on a Business Day and otherwise on the next Business Day. 

7 ASSIGNMENT
The benefit of and the rights of the Authority under this deed may be assigned without the consent of the Subcontractor on two occasions only and the Authority will notify the Subcontractor in writing following any such assignment specifying the name and address of the assignee and the date of the assignment.  The Subcontractor will not contend that any such assignee is precluded from recovering any loss resulting from any breach of this deed (whatever the date of such breach) by reason only that that person is an assignee and not the original beneficiary hereunder or by reason that the original beneficiary or any intermediate beneficiary escaped any loss resulting from such breach by reason of the disposal of any interest in the Site(s) or that the original beneficiary or any intermediate beneficiary has not suffered any, or as much, loss.

8 AUTHORITY'S REMEDIES
The rights and benefits conferred upon the Authority by this deed are in addition to any other rights and remedies it may have against the Subcontractor including without prejudice to the generality of the foregoing any remedies in negligence.

9 INSPECTION OF DOCUMENTS
The Subcontractor's liabilities under this deed will not be in any way reduced or extinguished by reason of any inspection or approval of the Documents or attendance at site meetings or other enquiry or inspection which the Authority may make or procure to be made for its benefit or on its behalf.

10 STEP-IN RIGHTS IN FAVOUR OF THE AUTHORITY

10.1 The Subcontractor will not exercise or seek to exercise any right which may be or become available to it to terminate or treat as terminated or repudiated the Subcontract or its engagement under it or discontinue or suspend the performance of any duties or obligations thereunder without first giving to the Authority not less than [30] days' prior written notice specifying the Subcontractor's ground for terminating or treating as terminated or repudiated the Subcontract or its engagement under it or discontinuing or suspending its performance thereof and stating the amount (if any) of monies outstanding under the Subcontract.  Within such period of notice: 

10.1.1 the Authority may give written notice to the Subcontractor that the Authority will thenceforth become the LEP under the Subcontract to the exclusion of the LEP and thereupon the Subcontractor will admit that the Authority is the LEP under the Subcontract and the Subcontract will be and remain in full force and effect notwithstanding any of the said grounds; 

10.1.2 if the Authority has given such notice as aforesaid or under clause 10.3, the Authority shall accept liability for the LEP's obligations under the Subcontract and will as soon as practicable thereafter remedy any outstanding breach by the previous client which properly has been included in the Subcontractor's specified grounds and which is capable of remedy by the Authority; and

10.1.3 if the Authority has given such notice as aforesaid or under clause 10.3, the Authority will from the service of such notice become responsible for all sums properly payable to the Subcontractor under the Subcontract accruing due after the service of such notice but the Authority will in paying such sums be entitled to the same rights of set-off and deduction as would have applied to the previous client under the Subcontract.

10.2 Notwithstanding anything contained in this deed and notwithstanding any payments which may be made by the Authority to the Subcontractor, the Authority will not be under any obligation to the Subcontractor nor will the Subcontractor have any claim or cause of action against the Authority unless and until the Authority has given written notice to the Subcontractor pursuant to clause 10.1.1 or clause 10.3. 

10.3 The Subcontractor further covenants with the Authority that if the Design and Build Contract is terminated by the Authority the Subcontractor, if requested by the Authority by notice in writing and subject to clause 10.1.2 and clause 10.1.3, will accept the instructions of the Authority to the exclusion of the LEP in respect of its duties under the Subcontract upon the terms and conditions of the Subcontract and will if so requested in writing enter into a novation agreement whereby the Authority is substituted for the LEP under the Subcontract.

10.4 The LEP acknowledges that the Subcontractor will be entitled to rely on a notice given to the Subcontractor by the Authority under clause 10.3 as conclusive evidence that the Design and Build Contract has been terminated by the Authority.

10.5 The Authority may by notice in writing to the Subcontractor appoint another person to exercise its rights under this clause 10 subject to the Authority remaining liable to the Subcontractor as guarantor for its appointee in respect of its obligations under this deed.

10.6 Upon request by the Authority the Subcontractor agrees to co-operate with the Authority in determining the duties performed or to be performed by the Subcontractor and to provide a copy of the Subcontract and any variations thereto and details of all monies paid and due under the Subcontract.

11 SUB-CONTRACTORS

Following a written request from the Authority the Subcontractor will (unless it has already done so) and/ or procure that its sub-contractors execute a deed of collateral warranty in the relevant form specified in the Subcontract in favour of any person in whose favour the Subcontract obliged the Subcontractor to give or procure the giving of such a warranty. 

12 APPLICABLE LAW AND JURISDICTION

This deed will be construed in accordance with English law and be in all respects subject to the exclusive jurisdiction of the English courts.

13 THIRD PARTY RIGHTS

This deed is enforceable by the original parties to it and by their successors in title and permitted assignees.  Any rights of any person to enforce the terms of this deed pursuant to the Contracts (Rights of Third Parties) Act 1999 are excluded.

IN WITNESS of which this document is executed as a deed and is delivered on the date first before written.

EXECUTED AS A DEED by the Building Contractor acting by a Director

and its Secretary/two Directors:

Director

Director/Secretary

EXECUTED AS A DEED by the Subcontractor acting by a Director

and its Secretary/two Directors:

Director

Director/Secretary

EXECUTED AS A DEED by the Authority acting by two authorised signatories:

Authorised Signatory

Authorised Signatory

SCHEDULE 14 – INDEPENDENT CERTIFIER’S DEED OF APPOINTMENT
[A template version of an Independent Certifier’s Deed of Appointment is available from PfS on request].

SCHEDULE 15 – WARRANTED TITLE MATTERS
Part 1

Title Warranties

Save as disclosed in the Disclosed Title Matters, the Replies to Enquiries and the Disclosed Searches the Authority warrants that for the period of this Agreement:

each and every Site is in the sole legal and beneficial ownership of the Authority;

the Sites are not subject to any Adverse Rights;

no one is in adverse possession of the Sites or has acquired or is acquiring any Adverse Rights affecting the Sites;

there are no disputes, claims, actions, demands or complaints in respect of the Sites that are outstanding or that are expected by the Authority and that would prevent or disrupt the carrying out of the Works and/or the provision of Services;

from the Commencement Date no person, other than [the Authority/the School/the Existing School], has any right (actual or contingent) to possession, occupation or use of or interest in the Sites;

the information set out or described in the Replies to Enquiries has been prepared after due and careful enquiry and is true, accurate and complete as at the date of this Agreement; and

the Disclosed Title Matters comprise all of the documents relating to the title to the Sites.

Part 2

Disclosed Title Matters
Per Site:

Official Copies and plan (where registered land) / epitome of title (where land is unregistered) and copies of any title documents.  

Part 3

Replies to Enquiries

Per Site:

Replies to Standard Pre-contract Enquiries (General) (CPSE.1 v. 2.6).

Replies to Standard Pre-contract Enquiries (Supplemental) Property subject to tenancies (commercial) (CPSE.2 v2.2).

Part 4

Disclosed Searches

Per Site:

Search:









Date

Official search in the Index Map (SIM).

Local search certificate and replies to enquiries in Part I of Con 29 (2002 Edition) and any other relevant enquiries in Part II of Con 29 (2002 Edition).

Commercial drainage and water enquiries.

Common land and town and village greens search.

Enquiries of The Coal Authority as to past, present and future mining operations in proximity to the Site.

Where titles to the Sites are not registered, Land Charges Act searches against every estate owner who was a party to any transaction, or concerned in any event, comprised in the relevant title (see Section 25 of the Law of Property Act 1969) where there is no clear search with the title deeds.

Land Registry search (whether of whole or part), date of expiry of priority and name of party having benefit of priority period.

Where title to the Site is not registered, date of search at the Companies Registry of the file of all companies disclosed by the documents of title as estate owners of the Site since the root of title.

Enquiries of the Highways Authority to ascertain the boundaries of publicly maintainable highways abutting, and any footpaths or rights of way affecting, the Site.

Details of other searches or enquiries we considered to be appropriate:

(a)
BT;

(b)
Gas Utility Search;

(c)
Electricity Company Search;

(d)
Highways (including footpaths);

(e)
London Transport:

(i)
Dockland Light Railway; and

(ii)
London Underground Search;

(f)
British Waterways – Commercial (canals/lakes etc);

(g)
Chancel Liability Search;

(h)
Cheshire Brine Subsidence Compensation Board (re salt extraction in Cheshire area);

(i)
Radon;

(j)
Clay (Ball/China);

(k)
Tin Mining;

(l)
Limestone; and

(m)
Forestry.

SCHEDULE 16 – EQUALITY REQUIREMENTS

1 Discrimination and the promotion of equality
1.1 The LEP (including its agents and employees) shall not, and shall procure that any LEP Related Party shall not:
1.1.1 discriminate directly or indirectly, or by way of victimisation or harassment, against any person on Prohibited Employment Grounds; and/or

1.1.2 discriminate directly or indirectly or by way of victimisation or harassment against any person on Prohibited Employment Grounds; and/or

1.1.3 contravene Part IV of the Race Relations Act 1976 (Other Unlawful Acts) and/or Part IV of the Sex Discrimination Act 1975 (Other Unlawful Acts),
where appropriate.

1.2 The LEP (including its agents and employees) shall, and shall procure that any LEP Related  Party shall, for the purposes of ensuring compliance with paragraphs 1.1.1 to 1.1.3 in relation to the staff engaged in the provision of the Works observe, as far as possible, the provisions of:
1.2.1 the Commission for Racial Equality’s Code of Practice in Employment; and

1.2.2 the Disability Rights Commission’ Statutory Code of Practice on Employment and Occupation and the Code of Practice on the Disability Equality Duty; and

1.2.3 any other relevant code of practice introduced by a commission or other body set up by Parliament to promote, monitor and enforce Equalities Legislation, 

including, but not limited to, those provisions recommending the adoption, implementation and monitoring of an equal opportunities policy.
1.3 The LEP shall, and shall procure that any LEP Related  Party shall, in performing its/their obligations under this Agreement, comply with the provisions of:

1.3.1 Section 71(1) of the Race Relations Act 1976, as if they were a body within the meaning of schedule 1A of the Race Relations Act 1976;

1.3.2 Section 52(1) of the Equality Act 2006 as if they were a body within the meaning of Section 52(2) of the Equality Act 2006; and

1.3.3 Sections 21B and 49A of the Disability Discrimination Act 1995, as if they were a body within the meaning of Section 49B of the Disability Discrimination Act 1995.

1.4 [Where in connection with this Agreement the LEP (including its agents and employees) or any LEP Related  Party are required to carry out work on the Authority’s premises or alongside the Authority’s employees on any other premises, they shall comply with the Authority’s own employment policy and codes of practice relating to racial discrimination and equal opportunities.]
  

1.5 The LEP shall, and shall procure that any LEP Related Party shall, notify the Authority’s Representative forthwith in writing as soon as it becomes aware of any investigation of or proceedings brought against the LEP or any LEP Related  Party under the Equalities Legislation.

1.6 Where any investigation is undertaken by a person or body empowered to conduct such investigation and/or proceedings are instituted in connection with any matter relating to the LEP’s performance of its obligations under this Agreement being in contravention of the Equalities Legislation, the LEP shall, and shall procure that any LEP Related  Party shall, free of charge:

1.6.1 provide any information requested in the timescale allotted;

1.6.2 attend any meetings as required and permit any of its staff to attend;

1.6.3 promptly allow access to and investigation of any documents or data deemed to be relevant;

1.6.4 allow itself and any of its staff to appear as witness in any ensuing proceedings; and

co-operate fully and promptly in every way required by the person or body conducting such investigation during the course of that investigation.

SCHEDULE 17 – DECANT PROTOCOL

[This Decant Protocol is a template document only and should be amended as appropriate on a scheme by scheme basis.]

1 Introduction and Interpretation
1.1 A recommended decant sequence is provided in this method statement. This method statement will be governed by any project health and safety management plan applicable to the School.  Any actions set out in this method statement, unless stated otherwise, are to be performed by the LEP.

1.2 In this Schedule, any reference to the School shall, where the context requires, be construed as including the school entity or entities located in the School.

2 Buildings
2.1 The Existing Buildings have a number of areas to deal with, outside classrooms, single and multi storey blocks, isolated buildings etc, some with long winding corridors and different levels within each block.  Each of these areas will be tackled on their own merits and their priority listing would be to generally start from the top of each building, and work down to the ground floor as the decant process progresses.  

2.2 Within the Existing Buildings where lifts are present within the school buildings these will be utilised to remove boxed items to the ground floor; any lifts in the New Buildings will not be permitted to be utilised to move boxed items.

3 Access
3.1 The Schools will only be approached by designated vehicular routes.

3.2 Drivers will carry out their duties within the school areas and drive along the designated route between the Existing Buildings and the Sites and will be instructed on a variety of issues, namely:
3.2.1 to drive at a safe speed, taking cognisance of the weather, speed and use of the road by others including pedestrians;
3.2.2 to reverse only in the presence of a second man ('banksman'); and
3.2.3 to comply with all speed limits.

4 Cartons
4.1 Cartons and labels for use by the School will be delivered in accordance with the attached timetable.

4.2 An area within the Existing Buildings shall be identified by the Authority for the short term storage of the empty cartons and crates upon delivery. 

4.3 Guidance will be provided in the use of the cartons, labels and tape.

4.4 The LEP shall allow for the total provision of [10,000] cartons, [2500] cartons per School (total weight of each carton when packed shall not exceed 24kg). The cartons will be cardboard-based with lids stackable six high (or similar). Any change to this provision shall constitute a Variation pursuant to clause 15. Where crates are required in lieu of cartons this requirement will also constitute a Variation pursuant to clause 15, likewise any equipment which cannot fit into a carton or crate will also constitute a Variation pursuant to clause 15.  

5 Labelling
It is recommended to the School that colour coded labels should be used for designated areas of both the Existing Buildings and the New Buildings.  This is crucial to the success of the decant process when receiving and distributing cartons within the New Buildings.  Coloured labels will be supplied.  The Authority will inform the School staff in-advance of the dates detailed on the attached schedule to promote an efficient move and to prevent double handling.

6 IT Equipment
The moving of IT equipment has been identified as being the responsibility of the Authority. The LEP acknowledges this requirement and will liaise with the Authority in the coordination of this element.

7 Redundant items of Equipment
The New Buildings will be provided with new equipment in accordance with the room data sheets as comprised in the LEP's Proposals and/ or as developed in accordance with this Agreement.  Any items of equipment redundant within the Existing Buildings not removed by the Authority in the agreed period of two weeks as detailed within item 16.3 (Removal of Existing Buildings items of equipment) detailed below and in accordance with Schedule 2 Part 1, will be removed by the LEP during the demolition works phase.

8 Protection
A survey of the New Buildings will be carried out to identify the external entry doors to those parts offering valuable space to receive inbound cartons. The flooring of these areas will be protected using hardboard. The hardboard will be laid and removed at the start and completion of the decant process. All relevant doors and passageways will also be protected as necessary.

9 Identification of porters
Porters carrying out their duties within the confines of the School will be clearly identifiable as staff of the removals firm by wearing hi-viz vest or similar. If these persons are required to perform portering duties during the School Day, security clearance must be obtained from the Authority.

10 Report times on site
10.1 Porters will arrive on site and remain on site during periods agreed with the School/ the Authority (8am - 6pm minimum).

10.2 The Authority will be responsible for the control of opening and closing of the 
School buildings during the decant.  Access to and from the school buildings during the decant out- with the school day shall not be unreasonably withheld by the Authority and both Parties acknowledge the requirement to work together to achieve the dates detailed within the attached Decant Protocol timetable. 

11 LEP's sole point of contact (Migration Manager)

11.1 A Migration Manager will be appointed by the LEP.  He will be the sole point of contact for the LEP for the decant. The Authority will designate a corresponding School Representative in accordance with the decant timescales, who will be solely responsible for direct liaison with the Migration Manager and the issue of any instructions. 

11.2 It is to be agreed that all instructions, deviations from agreed plans etc, will be conveyed through the Migration Manager for instruction thereafter to the LEP's site foreman and his staff.  It must be acknowledged by all Parties that no approach can be made directly to any porter to alter his work practices or schedule to accommodate a task not designated in a particular system of undertaking at that time.

12 Job completion timings on site

It is the intention to remain on site until 'job completion.'  That is to achieve a given task within time schedules set. Discussion will be required if the Authority/School intimates that the School 'will close' at a time which may be contradictory to the completion of the necessary works in accordance with the decant timescales.  This action may lead to delays in that work being undertaken.  Guidance will be required at an early date and before the start date of a specific task. Working hours will generally be 8am - 6pm although additional hours of work may be required to satisfy the programme.

13 Packing and preparation 

13.1 The cartons will be packed and securely sealed by the School/the Authority. 

13.2 The majority of items for packing by the School will consist of stationary, text books and may include small, lightweight teaching aid items and will include sports equipment in the form of balls, rackets, bats and the like.

13.3 Suitable locations for storage of the packed cartons will be identified throughout the School.  These locations should be near to exit doors where access to vehicles can be relatively easily obtained.

13.4 Glassware and fragile instruments should be wrapped in bubble wrap, which will be provided by the LEP and transferred by the LEP.

13.5 Photocopiers and any other leased equipment will be disconnected and removed by the leasing companies responsible for this specific equipment, (or by the relevant School direct if owned by the School).

14 The move

14.1 The decant process is to be carried out in accordance with the attached Decant Protocol timetable.

14.2 A sufficient number of vehicles, (including where deemed appropriate by the LEP mechanical moving equipment) and labour to undertake the decant process within the specified period, will be provided. 

14.3 The LEP shall take care in the handling of all cartons and tidiness on site will be considered an essential part of that process. 

15 Schedule of decant process/sign-off procedure

15.1 To achieve a systematic and economical decant the following procedure shall be undertaken:

15.1.1 One floor at a time will be completely 'boxed up' and cleared out of the Existing Buildings before commencing onto lower floors, regardless of where it is going in the New Buildings.  The Migration Manager along with the School Representative referred to in paragraph 11.1 of this Schedule 17 will upon completion of each floor check and sign off each area.

15.1.2 Upon the delivery of the last carton[s] to the correct locations in the New Buildings, the Decant Protocol will be deemed complete (other than as set out in paragraph 16 below).

16 Post Decant activities

The following activities will occur after completion of the decant process:

16.1 Unpacking

The School/ Authority shall be responsible for the unpacking of cartons and crates. 

16.2 Removal of empty cartons
Following the unpacking of the cartons, the School/ Authority will make available the empty cartons by the date highlighted in the Construction Programme.  The LEP will collect the empty containers from an agreed central storage location and remove from site.

16.3 Removal of Existing Buildings items of Equipment

Within a period of two weeks following the relevant Completion Date, the Authority shall be entitled to remove from the Existing Buildings any surplus or redundant items of school equipment.

Decant Protocol Timetable

	Activity
	Date
	School

	
	
	

	Empty cartons delivered to the Existing Buildings by the LEP
	
	

	Empty cartons packed by the School
	
	

	Filled cartons transported from the Existing Buildings to the New Buildings by the LEP
	
	

	Date for Completion
	
	


Note:  The dates in this timetable will be varied by an agreement of the Parties (acting reasonably) in the event that there is a material delay to the relevant Date or Dates for Completion.

SCHEDULE 18 – COMMERCIALLY SENSITIVE INFORMATION
Part 1

Commercially Sensitive Contractual Provisions

	Column 1 – Commercially Sensitive Contractual Provisions
	Column 2 – For period ending on the date below:

	
	

	
	

	
	

	
	

	
	

	
	


Part 2
Commercially Sensitive Material

	Column 1 – Commercially Sensitive Material
	Column 2 – For period ending on the date below:

	
	

	
	

	
	

	
	

	
	

	
	


SCHEDULE 19 – AUTHORITY’S POLICIES
SCHEDULE 20 – [AUTHORITY PLANNING CONDITIONS]
The common seal of



)

[LOCAL AUTHORITY]


)

was hereunto affixed in the presence

)



 Seal

of:





)



…………………………………………



Signature of duly authorised officer



…………………………………………



Full name (BLOCK CAPITALS)



…………………………………………



Position/title

Signed for and on behalf of


)

[LEP] LIMITED



)

by its duly authorised signatory:

)



…………………………………………



Signature



…………………………………………



Full name (BLOCK CAPITALS)



…………………………………………



Position/title

Witness


Witness signature


Witness full name (BLOCK CAPITALS)


Witness address:
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� Each D&B Contract is intended to be used for works at a single school only.


� Authority will decide the appropriate period on a site specific basis.  Shorter periods may be appropriate on smaller refurbishments. 


� Authority to consider whether these are the most appropriate start and end dates for its Academic Year.


� The Authority must procure a Level 2 Asbestos Survey in relation to any relevant Existing Buildings at an early stage in the procurement process to enable the LEP to assess the risk profile of the Works.  These surveys must form part of the information issue with the ITCD (or be available in the Project data room at that time).  The surveyor will be engaged by the Authority in approved terms and will provide a warranty to the LEP.  The LEP does not carry out Asbestos surveys prior to close unless an existing school is vacant at that time.  If that is the case, those surveys will become listed Asbestos Surveys.  See footnotes 43 and 46.  Asbestos surveys of the Existing Buildings forming part of New Projects will be carried out either by the Authority or the LEP, again on the basis that the surveyor will provide a warranty to the LEP.  Reference such survey(s) in the defined term.


� This should list the items that the LEP cannot obtain, therefore the Authority should accept an obligation to obtain them.


� These are the conditions that the LEP cannot satisfy, therefore the Authority should accept an obligation to satisfy them.


� To deal with projects where there is an Academy, and to cater for the circumstances where a school converts to an Academy during the term of the Agreement.  See also changes to the definition of Governing Body.


� Where on  a project specific basis there are particular reasons to do so (for example, where the Authority shares the use of the Sites), other persons for whom the School is responsible should be added here.


� The Bid Date is the date on which the LEP has fixed its price prior to appointment as the winning bidder.  For future projects this will be the Stage 2 Approval Date under the SPA.


� The Authority must procure a Buildings Survey in relation to any relevant Buildings at an early stage in the procurement process to enable the LEP to assess the risk profile of the Works.  These surveys must form part of the information issued with the ITCD (or be available in the Project data room at that time).  The surveyor will be engaged by the Authority on approved terms and will provide a warranty to the LEP.  The Building surveys of the Existing Buildings forming part of New Projects will be carried out either by the Authority or the LEP, again on the basis that the surveyor will provide a warranty to the LEP.  Reference such survey(s) in the defined term.


� Any information or classes of information that the Parties agree should be treated as Commercially Sensitive Information should be included in schedule 18.  The Authority should be mindful of guidance on this issue when agreeing which information should be categorised as commercially sensitive.  This can cover specified information (for specific periods) or other types of generic information but broad blanket categorisations are not appropriate.


� This definition may be added to if, on particular Projects, the Authority agrees to accept additional specified risks.  The list of Compensation Events should reflect any risks identified in accordance with clause 11.1.4 which are within the control of, or better managed by, the Authority.


� Delete as applicable.


� The applicability of this definition will require further consideration in the event that the contract is used in the context of a wider remit as envisaged by the SPA.


� Clause 24.2 only applicable if Alternative B (Temporary Accommodation) being used.


� This will not be relevant if an Independent Certifier is not being appointed. 


� This will not be relevant if an Independent Certifier is not being appointed. 


� For D&B Contracts with a value of over £1 million a Joint Insurance Account should be maintained. It is envisaged that there should be one such account for each LEP covering all D&B Contracts.


� LEP Letter shall attach the relevant part of the LEP’s Proposals.


� This will be the same figure as that stated in the New Project Approval Procedure and which will become the LEP's Margin in accordance with clause 9.1 of the Strategic Partnering Agreement for the purpose of the D&B Contract.  Although this may be calculated initially on the basis of percentage of the estimated cost of the Works, this sum should be converted at Stage 2 Approval to a fixed amount to avoid the risk that, if the LEP or its supply chain fail to perform and costs increase, the LEP does not become entitled to an additional margin.


� The Longstop Date should be half the length of the anticipated construction period (calculated to the nearest month) after the Date for Completion of the Works as a whole. 


� A list of subcontract packages should be inserted.  These subcontractors will be required to provide collateral warranties in accordance with clause 27.


� The Project Management Fee shall be a lump sum agreed prior to financial close for the Initial Project and agreed pursuant to the SPA New Project Approval Procedure for New Projects.  It is paid in accordance with clause 16.


� Where a Site is known to be in a region of archaeological or historic interest and it may be difficult for the Building Contractor to accept flow down of the risk on a cost effective basis then Authorities should consider whether the discovery of fossils and antiquities should be a Relief Event.


� It is to be decided on a project specific basis whether any ICT infrastructure requirements (but not ICT hardware and software) will be incorporated as part of the Authority’s Requirements and so form part of the Works for this Agreement.  


� Clauses 2.2 – 2.4 should be deleted if no part of the Works will qualify as Sensitive Works.


� Definition of Authority’s Representative to be defined on a Site specific basis.  For a grouped schools scheme there may be more than one Authority Representative, for example there may be delegated authority provided to each head of a school.  If so, appropriate amendments will be required.  The Authority may wish to provide for deputies to cover illness and holidays of the designated Authority’s Representative.


� Where Authorities want their Representative to have a limited authority in certain areas – e.g. termination of the agreement – then they should include an appropriate limitation in this clause.


� This warranty is intended to replace reliance on a certificate of title.  The Authority warrants that the title to the Sites has no impediments which will prevent or hinder or delay the Works.  The onus is on the Authority to prepare and provide to the LEP at ITCD stage the Disclosed Title Matters, the Replies to Enquiries and the Disclosed Searches, which will be disclosed against these warranties and of which the LEP will be deemed to have knowledge.  Where title to a Site is unregistered the Authority is recommended to voluntarily register title to the Sites at Land Registry at the earliest opportunity.


� Clauses 4.4 and 4.5 are subject to adequate access for surveys being made available.


� The value of environmental warranties/indemnities will need to be reviewed on a project specific basis.


� This will depend on project specific requirements.


� Authorities should determine what policies are to be included in Schedule 19.


� Authorities to set out in the Authority’s Requirements any requirements as to the use of recycled materials.


� Where the Authority either is obliged to obtain consents that the LEP cannot obtain, or is obliged to satisfy conditions on the planning permission that the LEP cannot satisfy, then the Authority should accept an obligation to do so.  The preferred approach to the situation where the Authority must satisfy certain conditions of a planning permission is to set out a schedule containing the division of responsibilities.


� This clause 5.7 will only be relevant to the extent that the Fire Precautions Workplace Regulations 1997 (as amended in 1999) will be applicable to the relevant Works, once completed.


� These provisions may need to be deleted in the case of refurbishment projects which do not involve the construction of any additional buildings.


� To the extent it is not practical for the LEP to investigate areas of the Sites (for example due to occupation or use of the School) then clauses 7.2.3 and 7.2.4 will need to be revised to provide relief.  The Authority should bear any additional costs arising out of unforeseen conditions in areas which the LEP cannot investigate and which cannot reasonably be identified by the LEP.  Areas of Site(s) to which this carve out applies should be clearly identified in the agreement.


� It may be appropriate to identify these by way of a plan.


� The LEP will be granted relief for a reasonable but limited period but will be required to make good and deal with any such off Site Contamination.


� Authority may consider “name-borrowing” provisions in respect of Contamination from third party sites, and this has been included here as specimen drafting.  Concerns are sometimes raised that the LEP does not have the necessary right in land to take certain types of action against a third party polluter.  This drafting is a way of alleviating the problem.


� This clause will only be appropriate where buildings are being refurbished.


� Both in relation to this survey and also in relation to the survey undertaken pursuant to clause 8.2.1.2 as to Asbestos, where the D&B is not an Initial Project, the LEP should be responsible for agreeing the scope of the surveys.  See footnote 46.


� This clause will only be appropriate where buildings are being demolished and/or refurbished.


� As for Latent Defects, the Authority may require the LEP to address in the New Project Approval Procedure under the Strategic Partnering Agreement how it has interpreted the survey results of any Asbestos Survey and how they may apply to the Works as a whole.


� Only to be used where the LEP is responsible for the scope of Asbestos Surveys, i.e. where it carries out Level 3 surveys prior to close. See footnote 43.





� Depending on when in the Academic Year the Agreement is signed.


� The Authority should notify the LEP as soon as it can but this should be the latest date.


� This will only be relevant if the LEP is to carry out any decanting of the contents from one building or part of a building to another building or part of a building as part of the Works.  If decant is to be included in the Works, it should also be included as a Completion Requirement.  See Schedule 8.


� Limits on the Authority’s ability to request changes to the Works may be appropriate in some circumstances.  What is appropriate will depend on the nature of the Works, but there will be a point at which what is proposed is no longer the same Works.  Each Authority should consider which, if any, of the exclusions are appropriate on a Site specific basis.


� Authorities may wish to consider what procedures need to be put in place for the purposes of risk management and, in particular, how it manages any disputes and how such disputes are defined.


� The Authority and the LEP must agree what records need to be kept by the LEP in respect of the Actual Costs and what form the breakdown referred to in clause 16.3 shall take before the agreement is executed.  


� The proformas should be in the form required by Partnerships for Schools (proformas 3, 3.1, 3.1.1, 3.2, 3.3, 3.3.1 and 3.4 which can be found at � HYPERLINK "http://www.partnershipsforschools.org.uk" ��www.partnershipsforschools.org.uk�).


� These provisions may not be considered appropriate in relation to the refurbishment of part of a School.


� For projects having a capital value of up to £5,000,000 it will probably not justify the additional cost of appointing an Independent Certifier and, therefore, the Authority’s Representative will certify completion of the Works.  For projects of £5,000,000 and above, it is proposed that an Independent Certifier will be appointed to certify completion of the Works.


� Duty to act reasonably in relation to Authority’s Representative only.  In the case of the Independent Certifier, the LEP will have recourse via its collateral warranty from the Independent Certifier.


� The Authority will need to decide which alternative of this clause is to apply at the outset of a Project.





� Add relevant distance from the School within which the Authority will accept the provision of equivalent alternative accommodation.  If there is more than one School site, the Authority must specify to which site it refers.


� Insurance provisions will need to be considered by reference to market availability of insurance at the relevant time.


� The insurance drafting in the Agreement assumes that insurance is placed on a project specific basis.  However it is possible that a LEP may wish to use a corporate/group policy to effect insurance.  Whilst in principle such an approach may be acceptable, it will be important for the Authority, in conjunction with its advisers, to review in detail the LEP’s proposals and ensure that the level of protection afforded the Authority is adequate and broadly consistent with the protection available where insurance is placed on a project specific basis.  In particular:


The Authority and Governing Bodies should always be named as co-insureds under the material damage policy


If the Authority and the Governing Body are not named as co-insureds under the third party liability policy, then the policy should include an appropriately worded ‘indemnity to principals’ clause and a waiver of subrogation to the benefit of the Authority and the Governing Body.


The contract must require the LEP to provide immediate notification to the Authority of any cancellation or material change in the terms and conditions of the policy.  This undertaking should be reflected in the broker’s letter of undertaking.


If insurers are unwilling to pay insurance proceeds into the Joint Insurance Account, the contracts should specify that they are paid into the Joint Insurance Account upon receipt by the LEP, with the proceeds held on trust for the benefit of the Authority prior to transfer.


Where a corporate policy is used revisions to the PfS BLU in Part 3 of Schedule 12 may be required.  It will be important for the Authority’s legal and insurance advisers to consider the acceptability of the proposed changes and to keep any changes to a minimum.


� Applies to any of the relevant insurances which are renewable during the contract term such as terrorism, which is typically available on an annual basis only.


� PI insurance will not be a “Required Insurance”.  Note that this clause 25.10 mirrors the equivalent clause 65.11 of the PFI Project Agreement.  The level of PI insurance required to be maintained will need to be determined on a project specific basis.  The appropriate level will be stated in the New Project Approval Procedure.


� The appropriate level of PI insurance for the Professional Team and Principal Building Subcontractor(s) should be specified by the Authority prior to close of dialogue.


� Complete relevant amount.


� The Authority should specify prior to close of dialogue which Principal Building Subcontractors must be appointed at the date of execution of the Agreement.


� This is the period referred to in the standard form of Project Agreement for PFI projects.  Given the shorter periods for the carrying out of the construction obligations under this Agreement, this period and the other periods referred to in this clause may need to be reduced.





� A cap on liability for breach of statutory duty should only be agreed if there are clear value for money benefits and this is demonstrated by the bidder.  


� The subcontract(s) will need to provide inter alia that sub-subcontracts are let on an "open book" cost-reimbursable basis in accordance with clauses 16.1/16.2 and that the LEP shall be entitled to an acceptable level of retention or a retention bond throughout the Defects Liability Period.


� Complete the relevant number of years.


� Careful consideration is required in defining the Existing Buildings, particularly in refurbishment works.


� i.e. in accordance with that part of the LEP’s Proposals that deals with the ICT Infrastructure.





� Authorities should note the consequences of the application of this paragraph under clause 13.1B of the SPA.


� Where the Authority considers that a cut off date would offer value for money, this paragraph should be used but should note the consequences of the application of this paragraph under clause 13.1B of the SPA. This drafting should not be included unless there are further New Projects to be delivered by the LEP under the SPA.


� To be included if decant is included in the Works.  See clause 10.6.


� The Project Management Fee under the SPA should be paid upon signature of the D&B Contract but is not included within any element of payment due to the LEP under the D&B Contract.


� Although the LEP’s Margin may be calculated initially as a percentage of the Target Cost, it is recommended that the LEP’s Margin is expressed as a fixed sum that is not therefore subject to fluctuation if the Target Cost is exceeded.  Note that the LEP’s Margin will be outside the Target Cost/Guaranteed Maximum Cost.


� Part 1 should be amended on a project specific basis.  It is important however that changes are kept to a minimum.  Amendments should be approved by the Authority’s insurance adviser.


� Authorities to specify.  This should represent a maximum amount and not be determined solely by limits in the prevailing market.


� If possible, insurance should be placed on a losses occurring basis.


� Cover should be for contractual liability, statutory liability and liability in tort.


� Limit should be determined by the Authority, in conjunction with its insurance adviser, taking into account the relevant circumstances of the project.


� Authorities to specify.


� For certain projects a legionella extension may be required.  Similarly, depending on the scope and location of the project, terrorism cover may be required.


� The endorsement drafting in this Part 2 is recommended drafting.  Whilst the Parties should endeavour to obtain cover in accordance with these wordings, it is recognised that in practice the actual wording may differ.  Whilst this is in principle acceptable, it will be important for the Authority’s insurance adviser to verify that the principal provisions as set out in this Part 2 are achieved and the best terms reasonably available in the market at the time obtained.


� In the event that insurance is placed using a corporate policy it is possible that the BLU will need to be amended.  It will be important for the Authority’s legal and insurance advisers to consider the acceptability of the proposed changes.


� Broker may limit liability on individual projects.


�  Section 4.4.4 to be amended on a project specific basis, so as to comply with any claims procedure agreed with the Insured before the letter is signed.


� Section 4.4.4 to be amended on a project specific basis, so as to comply with any claims procedure agreed with the Insured before the letter is signed.


� To be used as appropriate.


� Insert details of relevant subcontract package.


� To be used as appropriate.


� The LEP will be expected to renew all searches disclosed at ITCD stage prior to execution.


� The Authority may require this as an additional obligation where it wishes to ensure compliance with its own discrimination and employment policies and codes of practice.


� This protocol is an indicative example.
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