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	Abstract

	This document replaces the Design and Build Commercial Principles paper issued in April 2006, and has been issued to accompany the February 2008 revision of the BSF Standard Documents.



1 BACKGROUND
1.1 Use of the Design and Build Contract (“D&B Contract”)

The D&B Contract is to be used where the Local Authority (“the Authority”) is using capital funding to procure either substantial new building works or substantial refurbishments.

There are two standard forms of D&B Contract, which are to be used according to the type of works to be undertaken, as follows:

(1)
Lump Sum Option - a fixed-price contract which is expected to be used for projects which are predominantly or exclusively new build;
(2)
Target Cost Option - a cost reimbursable contract which is expected to be used for projects which are predominantly or exclusively refurbishments.

Although this is the expectation it is a matter for the Authority to decide which contract to use for a particular school in light of project specific considerations and value for money analysis.  It is recognised that there will be a further class of minor works that may be carried out by Authorities in relation to their schools stock which do not justify the detailed approach adopted in the D&B Contract.  Nevertheless, it is intended that the D&B Contract should be used for the majority of capitally funded refurbishments and certainly for all capitally funded new build schools procured under the BSF programme.  

Save where expressly stated otherwise, this document summarises the contractual provisions in both the Lump Sum and the Target Cost Options.

1.2 Drafting Approach

It is important to ensure a consistent approach to the procurement of the design and construction of building and refurbishment works regardless of whether such works are procured by means of PFI or capital funding.  For this reason, the D&B Contract follows closely the drafting principles of the PFI Project Agreement (Project Agreement) in many key areas (the Project Agreement has been revised to ensure compliance with SoPC4 and was reissued in December 2007). There are however areas where the drafting principles in the D&B Contract differ from the corresponding drafting in the Project Agreement.  Such differences reflect and acknowledge principles common to the broader design and build construction market and the different considerations applicable to a D&B Contract as opposed to a 25 year serviced accommodation project. Changes have also been made arising out of changes in legislation and good practice developed on previous BSF schemes.  This approach should ensure that contracts can be managed more efficiently and effectively and should assist the delivery of building and refurbishment works of a consistently high standard across the BSF programme.

Deltaview versions of the current D&B Contracts showing the changes from the previous versions are available on the PFS website.

1.3 ICT Interface Issues

Partnerships for Schools (PfS) has published a separate paper addressing the interfaces between the rights and obligations contained in the D&B Contract and those in the ICT Services Contract (ICT Contract).  The reader is referred to that paper for a detailed review of   PfS’s approach to these interfaces.

2 SCOPE OF OBLIGATIONS
2.1 Design, construction, commissioning and completion of the Works

The primary obligation of the LEP is to carry out or procure the carrying out of the design, construction, completion and testing of the Works so that each School is completed on or before its Date for Completion in full compliance with the Authority's Requirements and the LEP’s Proposals, good industry practice, all necessary consents, all applicable Authority policies and applicable legislation.  There are further obligations regarding the Works, including the use of materials of satisfactory quality, the use of appropriately qualified staff and the maintenance of a safe and secure Site.

In relation to the design of the Works, the LEP must exercise the level of skill and care reasonably to be expected from an appropriately qualified and competent professional designer providing those services in relation to a project of a similar size and scope to the Works.  Under the two stage Approval Process set out in the Strategic Partnering Agreement (SPA), it is intended that the detailed design for the relevant Works should have been largely completed prior to the execution of the relevant D&B Contract. Nevertheless, there is a detailed review procedure (the principles of which are the same as under the Project Agreement) for the approval of “Reviewable Design Data” produced after the date of the D&B Contract.    

2.2 Site Conditions

The LEP is deemed to have satisfied itself regarding the nature and conditions of the Sites and the access to and rights over the Sites.  Where refurbishment works are to be undertaken of existing buildings it may not be practical for the LEP to investigate ground conditions or the likelihood of contamination.  The LEP is not therefore responsible for such conditions under existing buildings at the bid date, unless they have been identified in a survey carried out before the date of the D&B Contract, or ought to have been identified in such survey had the survey been conducted with reasonable skill and care or would have been identified if the LEP had carried out any additional surveys which an experienced contractor should have carried out. In these circumstances the Authority is liable.
Where contamination has leached onto a Site the LEP is to be responsible for clean up with such contamination to be considered a Relief Event for the purposes of the D&B Contract. 
For refurbishment projects it is envisaged that a building survey and (if applicable) an asbestos survey shall have been carried out at the date of execution of the D&B Contract.  The LEP is responsible for latent defects and asbestos to the extent that such are identified in or ought reasonably to have been identified in such surveys or in the case of the building survey would have been identified in any additional surveys that a experienced contractor would reasonably be expected to carry out provided that the Authority does not deny them access.
Upon the discovery of fossils and antiquities the LEP is required to comply with the instructions of the Authority’s Representative.  To the extent that any such instruction constitutes a Variation, the contractual provisions relating to Variations will apply.

2.3 Title Matters

Save as disclosed by the Authority in the title matters, replies to enquiries and searches (parts 2,3 and 4  of schedule 15) the Authority is to provide certain warranties (part 1 of schedule 15) relating to title and other property matters and interests affecting the site. Any inaccuracies or omissions in the warranties may give rise to a Compensation Event. The LEP acknowledges receipt of the copy title matters, replies to enquiries and searches and is to procure that the works are not carried out so as to breach any provisions contained in the title matters disclosed by the Authority.  The warranties are intended to replace reliance on certificates of title and the onus is on the Authority to disclose the title matters, replies to enquiries and searches to bidders at the commencement of the dialogue stage.

2.4 Risk Management 

In recognition of the importance of risk management, both the SPA and the D&B Contract contain express provisions requiring the LEP to produce and update a risk register setting out details of the risks capable of affecting the project and identifying steps to prevent or mitigate their occurrence. The risk register should have been prepared as part of the two stage project approval process under the SPA, which, in turn, should enable the LEP and the Authority to identify any specific risks affecting the project which might be more cost effectively managed by the Authority taking responsibility for their occurrence. 

2.5 Certification of Completion of the Works

The D&B Contract provides the option of a sectional approach to completion of the Works by the use of references to "completion of the Works or relevant part of the Works".  If this approach is applicable to the project in question the relevant parts of the Works should be set out in Part 1 of Schedule 7 to the D&B Contract.  

Certification of the completion of the Works (or relevant part thereof) will usually be undertaken by an Independent Certifier who will be appointed jointly by the Authority and the LEP.  However, it is intended on smaller projects, where the value of the Works does not justify the appointment of an Independent Certifier, that the Authority’s Representative, acting reasonably, should certify completion.  The threshold value of the Works above which an Independent Certifier should be appointed is £5,000,000.

The Independent Certifier/Authority’s Representative issues a Completion Certificate for the Works (or relevant part thereof) when he is satisfied that the Works (or relevant part) are practically complete.  Practical completion is not defined as its meaning is widely understood in the construction industry and individual circumstances will always determine whether the Works (or relevant part) are ready for use by the Authority.  The Independent Certifier/Authority’s Representative will therefore have an element of discretion (which must be exercised fairly) to determine whether the Completion Certificate should be issued.

In reaching his decision the Independent Certifier/Authority's Representative must be satisfied that the Completion Requirements (set out at Schedule 8) have been achieved.  The Completion Requirements broadly follow those set out in the Project Agreement.  However, there is an important additional requirement in the D&B Contract in relation to delivery of ICT.  In order for the Completion Certificate to be issued, the First Implementation Certificate under the relevant ICT Contract must have been issued subject to certain exceptions where the ICT Contract has been terminated. Authorities should note the consequential effect on the SPA in certain circumstances where ICT is not provided (see clause 13.1B of the SPA).
The reason for this approach is that the LEP must be required to manage the integrated delivery of both the design and construction of the Works and the ICT Services to ensure that upon issue of the Completion Certificate the School is ready to be used by the Authority (acknowledging that there will be Snagging Items which are to be rectified during the Defects Liability Period).

On new build projects, the Authority may wish to consider adopting the Project Agreement approach of requiring that, in the event that the Works are delayed, the Completion Date is set by reference to the following Half Term break.  If this approach is adopted, project specific drafting will be required.

2.6 Late Completion of the Works

There are two alternative clauses relating to late completion of the Works.  The Authority may require the levy of liquidated damages, alternatively, the LEP may be required to provide temporary accommodation at its own cost.  The individual circumstances of each project will determine which option is appropriate.

2.7 Payment

2.7.1 Lump Sum Option

Where the project consists of works predominantly of a new build nature the LEP should generally be able to obtain price certainty from its supply chain.  In such circumstances, the Lump Sum Option should be used, which provides for a fixed Contract Sum, payable against defined Milestones relevant to the work being carried out, plus a fixed sum for the LEP's Margin (see paragraph 2.7.3 below).  These figures may increase or reduce to reflect the effect of any Variations and/or Compensation Events. The milestone payment schedule may be revised by agreement if the construction programme is adjusted.
Appropriate Milestones may be set to correspond with completion of individual phases of a project or, alternatively, with completion of individual elements of Buildings.  The use of Milestones is considered to be suitable on new build projects, which are likely to be larger, and it is envisaged that LEPs should be able to self-finance the carrying out of a greater proportion of work pending Milestone payments.  The approach to the fixing of and valuing of Milestones will need to be considered by Authorities on a project specific basis.

2.7.2 Target Cost Option

Projects consisting of works predominantly of a refurbishment nature are likely to be more difficult to price at the outset.  For that reason, the Target Cost Option provides for payment (on an open book basis) of Actual Cost, subject to a Target Cost and a Guaranteed Maximum Cost.  The Target Cost, Guaranteed Maximum Cost and LEP's Margin will be agreed and included in the D&B Contract.  These figures may increase or reduce to reflect the effect of any Variations and/or Compensation Events.  

If the Actual Cost of the Works is less than the Target Cost, the balance will be shared between the parties equally.  If the Actual Cost exceeds the Target Cost but is less than the Guaranteed Maximum Cost, the excess will be shared between the Authority and the LEP equally.  If the Actual Cost exceeds the Guaranteed Maximum Cost, the LEP will be solely responsible for the amount of the excess.

The Target Cost Option provides for payment of Actual Cost at monthly intervals.  The LEP must ensure that the members of the LEP’s Supply Chain keep detailed records of Actual Cost incurred in connection with the Works.  The records will be required by the LEP to demonstrate entitlement to payment by the Authority to the LEP.  The definition of Excluded Costs sets out the classes of costs which the LEP is not entitled to recover as Actual Cost.

2.7.3 LEP's Margin

In both options, a fixed figure for the LEP's Margin (profit, overheads, administration and the like) is agreed at the outset.  The LEP's Margin becomes due upon the completion of the final certified milestone.

2.7.4 Project Management Fee (as defined in the Project Agreement)
In both options payment of the Project Management Fee becomes due upon execution of the D&B Contract.

2.8 Relief Events and Compensation Events 

The contractual procedures in relation to the entitlement to relief from obligations, extensions of time and additional payment broadly follow the procedures set out in the Project Agreement.

The LEP will be entitled to an extension of time in the event of the occurrence of any Relief Event and/or the Authority shall not be entitled to terminate the contract for LEP default. Relief Events are defined broadly to include, insured risks, failings by statutory undertakers, accidental loss or damage to the Sites or any roads serving them, fuel shortages, blockades or embargos or strikes and lockouts and the discovery of fossils and antiquities.  Provisions are also included to pick up relevant relief events under the ICT Contract as the installation of ICT infrastructure is a completion requirement.
The LEP will be entitled to seek an extension of time and/or relief from its obligations and/or compensation on the occurrence of a Compensation Event as defined in the D&B Contract and which includes:
· a breach by the Authority of its obligations;

· the opening up or testing of any materials, goods or executed works which does not reveal any evidence of any failure to comply with the terms of the D&B Contract;

· suspension by the LEP of its obligations due to non-payment by the Authority;
· a breach by the Authority of its obligations under the ICT Contract;

· inaccuracies or omissions in the title warranties provided by the Authority (clause 4.1.1);

· the circumstances where a Stop Notice (as defined in clause 10.4A) is served by the Authority and it is subsequently discovered that the LEP was not in breach of its obligations to minimise disruption to the provision of educational services; 
· the discovery of contamination/ground conditions/latent defects/asbestos, except to the extent that such items were or ought to have been identified by the relevant surveys.  

Additionally, an instruction by the Authority may constitute a Compensation Event, depending on the circumstances.

2.9 Variations

The Authority may seek costings in respect of proposed Variations and may issue instructions for Variations.   Upon a request by the Authority, the LEP is required to provide an Estimate in relation to the proposed Variation.  The Estimate must provide the LEP’s opinion on a number of issues including the impact on any Start on Site Date and/or any Date for Completion, any Estimated Change in Project Costs and the impact upon any ICT Contract.  

Following further discussion between the parties, the Authority will decide whether to proceed with the Variation.  

If pursuant to the ICT Contract the Authority serves notice requiring a change which would require a subsequent variation to be made to the D&B Contract then the LEP is to notify the Authority that a Variation to the D&B Contract is required and provide costings. Such Variation is to be treated as an Authority proposed Variation to the D&B Contract. 
2.10 Insurance

The LEP is required to take out and maintain the Required Insurances.  The Authority and any Governing Bodies must be named as co-insureds.  The LEP is to set up and maintain an account in the LEP’s and Authority’s joint names into which all insurance proceeds in respect of the contractor’s all risk insurance over a set amount (to be agreed on a project specific basis) is to be paid.
The Required Insurances and their terms will need to be considered on a project specific basis.  Schedule 12 of the D&B Contract provides a list of insurances which may be required (Contractor’s “All Risks” insurance and third party liability insurance), together with details of endorsements and  proforma broker’s letters of undertaking (the originals of which are to be provided to the Authority on the signature of the D&B Contract).

The LEP will also be required to take out maintain and procure that its building contractor and Professional Team take out and maintain professional indemnity insurance at a level appropriate in relation to the value of the Works.

2.11 Intellectual Property

The LEP must make available to the Authority all Project Data (drawings, plans, reports, documents and the like) to use for any purpose in connection with the D&B Contract, the provision of Educational Services, the Authority’s statutory duties and the design or construction of the works in the event that the D&B Contract is terminated.  Additionally, the LEP grants an irrevocable, royalty-free licence to the Authority to use the Intellectual Property Rights (patents, trademarks, copyright, moral rights and the like) for the same purposes.  There are cross indemnities between the Authority and the LEP for any infringement of any Intellectual Property Rights of a third party.

2.12 Integration with a Maintenance Regime

Whilst the D&B Contract does not itself impose any maintenance obligations, it is envisaged that capitally funded projects will come under some regime for planned and lifecycle maintenance. It is anticipated that this will be achieved by the setting up of maintenance arrangements for a number of schools and, possibly, for all secondary schools within the Authority’s area.

To facilitate such arrangements, the LEP is required to provide a best estimate of the required Planned Maintenance Programme for each School in accordance with details to be developed either generically or in relation to particular projects. This is intended to enable the Authority or any FM Contractor to plan for expected lifecycle maintenance as well as to carry out routine maintenance on a regular basis to prevent more costly problems arising through neglect.  

2.13 Subcontracting

The LEP is entitled to procure the provision of the Works by subcontractors.  Any subcontractor appointed by the LEP and the relevant form of subcontract are subject to the prior approval of the Authority (such approval not to be unreasonably withheld or delayed).

2.14 Indemnities 

The indemnities broadly follow the indemnity provisions contained in the Project Agreement.

The LEP indemnifies the Authority against losses caused by the carrying out of the works and performance/non-performance of the LEP’s obligations arising from:
· death or personal injury;
· loss or damage to Authority property other than property which is subject to any ICT Contract;
· 3rd party claims.
The LEP also indemnifies the Authority against liability relating to breaches of statutory duty and in respect of the cost of providing temporary accommodation where loss or damage to existing buildings has been caused as a consequence of the works or the performance or non-performance of the LEP’s obligations.  There is also an optional provision which caps the LEP’s liability for breaches of statutory duty which should only be considered if clear value for money benefits are demonstrated.
2.15 Termination

The D&B Contract provides for termination in the following circumstances:

· Voluntary termination by the Authority – in these circumstances the LEP is entitled to milestone payments for work certified as complete, the reasonable cost of any other work carried out before termination, Direct Losses,  the reasonable cost of removing the LEP’s property and the cost of goods properly ordered for the works;

· Termination on Authority Default – in these circumstances the LEP is entitled certain payments and costs as above.  Note that Authority Default includes termination of the SPA due to Authority default;

· Termination on LEP Default (including corrupt gifts and fraud) - in these circumstances the LEP is entitled to be paid for milestones certified as complete, the reasonable cost of work carried out prior to termination and the proportion of the LEP margin applicable to this period. The LEP indemnifies the Authority against all additional costs incurred by the Authority (above the amount that would have been paid to the LEP had the LEP completed the Works) in completing the Works.  The definition of LEP Default  includes failure to proceed regularly and diligently with the works and termination of the SPA  due to LEP default;

· Force Majeure - In these circumstances the LEP is entitled to certain payments including milestone payments for work certified as complete, the reasonable cost of any other work carried out before termination and the reasonable cost of removing the LEP’s property.

The parties are to continue to perform their obligations notwithstanding the service of a termination notice by either party. Upon termination of the D&B Contract or of the LEP’s employment under the D&B Contract the constructed works are to vest in the Authority. The LEP still has obligations to perform at this stage including delivering to the Authority the as-built drawings and if requested assigning or novating to the Authority or their nominee the building contractor’s parent company guarantee (if any) and Professional Team subcontracts and appointments.
2.16 Collateral Warranties/Parent Company Guarantee

On or before the date of the D&B Contract the LEP is to procure the provision of collateral warranties in favour of the Authority from the building contractor, professional team and principal building subcontractors in the forms set out at Schedule 13 to the D&B Contract.  If any principal building subcontractors have not been appointed at the time the D&B Contract is entered into then the LEP is to procure collateral warranties from them in favour of the Authority and any other party as directed by the Authority within 14 days of the relevant appointment.
The LEP is also to procure from the building contractor a parent company guarantee from their ultimate parent company in favour of the LEP in a form agreed by the Authority acting reasonably which must be freely assignable to the Authority.
2.17 Dispute Resolution Procedure

The D&B Contract is a “construction contract” as defined by the Housing Grants Construction and Regeneration Act 1996.  While the parties should endeavour to resolve disputes by means of negotiations, either party has the right to refer any dispute to adjudication, in which circumstances the Scheme for Construction Contracts shall apply.  The decision of an adjudicator shall be binding on the parties pending final resolution of the dispute by the English courts.
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Please note that this document is only a summary of the BSF Design and Build Contracts.  This document should not be relied on as covering all the key issues that may be relevant to a reader (which will be, in part, dependent on the reader's role / perspective in relation to BSF).


 The full detailed provisions of the BSF Design and Build Contracts should be reviewed. This document is not a replacement for independent, specialist advice and persons using this document should ensure that they take appropriate legal, financial and technical advice in relation to the project in which they are involved. 


PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this document.
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