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	No.
	Event


	Impact



	1 
	Authority Breach of Project Agreement during the Works Phase
	The PFI Contractor can claim a Compensation Event – (Clause 16, PA). Appropriate remedies are then either agreed or determined “taking into account the likely effect of the delay” which can include its impact on completing the ICT implementation.


	
	
	The LEP can also claim a Compensation Event under the ICT Services Contract to recognise that there may be adverse consequences for the LEP/ICT Contractor arising out of such breaches – (definition of “Compensation Event”, ICTSC). 



	
	
	Generally, the mechanism relating to Compensation Events under the ICT Services Contract follows that in the Project Agreement. It should be possible for the parties to co-ordinate resolution of the two procedures running under the ICT Services Contract and the Project Agreement so that the remedies granted are consistent – (Clause 11, ICTSC).



	2 
	Authority Breach of the ICT Services Contract during the Works Phase
	It is not believed there are breaches by the Authority of its obligations under the ICT Services Contract which could adversely impact upon the PFI Contractor’s ability to carry out and complete the Works.



	
	
	This is a Compensation Event under the ICT Services Contract – (Clause 11, ICTSC).



	3 
	Authority Breach of the Project Agreement or the ICT Services Contract during the Services Phase


	In relation to either Agreement, it is not believed that breaches by the Authority under one Agreement (which were not also breaches under the other Agreement) would adversely impact on the ability of the PFI Contractor or LEP (as appropriate) to perform the relevant services.  



	4 
	Breaches of the Project Agreement by the PFI Contractor during the Works Phase
	A default by the PFI Contractor could cause a delay under the ICT Contract which could potentially lead to termination of the LEP where there has been no problem with the ICT Services.  A provision has been included stating that the Authority cannot terminate the ICT Services Contract where the delay is a direct result of a breach by the PFI Contractor – (Clause 11.11.2, ICTSC). 



	5 
	Breaches of the Project Agreement by the PFI Contractor during the Services Phase:
	If the actions of the PFI Contractor (or one of its Subcontractors) causes the LEP to default under the ICT Services Contract deductions may be incurred under the ICT Payment Mechanism.  It is assumed the LEP or ICT Services Provider will look to recover such deductions from the FM Contractor responsible.

The LEP shall also be responsible for damage caused to the ICT Assets by the PFI Contractor or its supply chain – (Clause 15.7, ICTSC).



	6 
	Breaches of the ICT Services Contract by the LEP during the Works Phase
	It is not felt that breaches by the LEP of its obligations under the ICT Services Contract are such that they could materially impact upon the PFI Contractor.  To the extent they may, this should be managed by the LEP.  

If the PFI Contractor achieves Services Availability but the ICT Implementation is not completed on time then the PFI Contractor shall suffer deductions under the PFI Payment Mechanism – (paragraph 3.6.2, Schedule 6, PA).  Such deductions do not impact on termination thresholds and do not apply where the ICT Contract is brought to an end – (paragraph 3.6.2 and 3.6.3, Schedule 6, PA).  Beyond that, the PFI Contractor will need to look to the LEP and the ICT Contractor through the interface arrangements for protection in respect of such deductions.  



	7 
	Breaches of the ICT Services Contract by the LEP during the Services Phase
	The LEP and its Supply Chain shall be regarded as Contractor Related Parties for the purposes of the Project Agreement and so the PFI Contractor will be required to bear the consequences of any acts or omissions of such parties.  



	
	
	If the PFI Contractor suffers deductions under the Payment Mechanism it may look to the LEP or its Supply Chain to keep it whole.  



	
	
	If damage is caused to the facilities by the LEP or its Supply Chain at any time of day this will be a PFI Contractor risk.  The PFI Contractor will look to the LEP or its Supply Chain as appropriate to cover the cost of any damage to the extent not covered by insurance – (Clause 64, PA).  



	
	
	The Project Agreement provides that the PFI Contractor shall indemnify the Authority in respect of various claims to the extent, in general terms, that they have been caused by Contractor Related Parties – (Clause 63, PA). This includes the LEP and LEP Parties.  



	8 
	Relief Events
	The LEP shall be able to claim under the ICT Contract a Relief Event in respect of the same events that comprise Relief Events under the PFI Contract (save that it applies to industrial disputes in different industries). This is the case even if the event is caused by the PFI Contractor or its Supply Chain.  This would cover circumstances where there may be prolonged unavailability where termination might otherwise occur – (Clause 23.3, ICTSC). 

The LEP will still suffer deductions under the ICT Payment Mechanism, – (Clause 23.4, ICTSC).  This is likely to be mitigated by the fact that an LA will almost certainly be using alternative accommodation in such circumstances and where the ICT Assets are available for use in such accommodation deductions shall not be incurred under the ICT Payment Mechanism. 

The LEP may have to look to ALOP insurance where a Relief Event delays the opening of a School and the service phase for ICT has commenced.

Similarly, the PFI Contractor shall not be denied a Relief Event where caused by the LEP or a LEP Party, although deductions will still be made where appropriate under the Payment Mechanism. 



	9 
	Termination of the Project Agreement due to PFI Contractor Default 
	Before issuing its ITCD an Authority needs to consider whether, on termination of a PFI Agreement for Contract Default, it wishes to:



	
	
	(a)
terminate the ICT Services Contract, with an option to step in to the ICT Subcontract directly with the ICT Provider.  



	
	
	(b)
terminate the ICT Services Contract, with an obligation on the Local Authority to step in to the ICT Subcontract.  This provides comfort to the ICT Contractor that, assuming it is not itself in default, it will continue to have a Service Contract to deliver.  The obligation to step in may, however, be problematic for an Authority if there are outstanding liabilities it assumes in doing so.  



	
	
	(c)
continue with the ICT Services Contract with the LEP . This is regarded as the default option.  



	
	
	Where the Project Agreement terminates and the ICT Services Contract continues, the LEP is entitled to a Relief Event prior to acceptance of each School so that it will not be terminated whilst the Authority is putting in place alternative arrangements for the construction of the school(s) – (definition of “Relief Event”, ICTSC).  



	
	
	If the Authority continues with an ICT Services Contract with the LEP where new schools are not being built, the parties may need to rely on the change mechanism if fewer schools require ICT.  



	10 
	Termination of the Project Agreement for Authority Default/Voluntary Termination during the Works Phase


	The Authority may terminate the ICT Services Contract voluntarily and pay compensation – (Clause 29, ICTSC). If it does not, the LEP should have the right to claim a Compensation Event – (definition of “Compensation Event”, ICTSC).  This is likely to persuade the Authority to terminate voluntarily in any event.  



	11 
	Termination of the Project Agreement for Authority Default/Voluntary Termination during the Services Phase


	The Authority may terminate the ICT Services Contract voluntarily and pay compensation – (Clause 29, ICTSC). If the Authority has not terminated voluntarily and the LEP can still provide the ICT Service to the new schools now controlled by the Authority, the ICT Services Contract may continue.



	12 
	Termination of the Project Agreement for Force Majeure
	Force Majeure is defined in the same manner in both agreements – (Clause 45, PA and Clause 34, ICTSC).  Such circumstances should impact on both agreements and the assumption is that if one terminates the other will, with compensation on the same basis under each.  



	13 
	Termination of the ICT Services Contract
	Regardless of the grounds of termination, the assumption is that the Project Agreement can continue unaffected.  



	14 
	Termination of the SPA
	The proposal is that either the Authority or the LEP may terminate the ICT Services Contract.  This may well occur, given the breakdown in the relationship between these parties that termination of the SPA would represent.  If the SPA has terminated due to an Authority Default, compensation shall be payable on termination of the ICT Contract as if it were an Authority Default under that Contract.  If the SPA is terminated for other reasons, no compensation shall be payable on termination of the ICT Contract.  It is  possible that the Authority and the ICT Contractor may want to continue to work together.  In these circumstances, the provisions of the ICT Contractor Direct Agreement would enable the Authority and the ICT Contractor to engage directly.    



	15 
	Duration of ICT Contract
	This shall be five years from the Services Commencement Date at the first school, whenever this occurs.  If the effect of a delay is that the five year term shall expire mid-term and this is a concern to the Authority, it has the option to extend the term for up to a year. 

Where the Services Commencement Date under the ICT Contract is late due to default on the part of the LEP/ICT Provider, the PFI Contractor shall be suffering deductions under the Project Agreement.  It is anticipated it shall recover these from the LEP/ICT Contractor who, in addition, will not be receiving income, nor the relevant Milestone Payment, during this time. 
Where Service Commencement at a School other than the first School is delayed by a Relief Event, or a default on the part of the PFI Contractor, the LEP/ICT Contractor may lose part of its Services Period and income stream, but cannot be terminated.  



	16 
	Access Arrangements
	The rights granted to the LEP/ICT Contractor to perform its obligations under the ICT Services Contract do not extend to situations where they are late installing the ICT and the Schools elect to use areas for educational purposes.  In such circumstances, the LEP/ICT Contractor will need to work around the Schools to complete their works – (Clause 8.2.2, ICTSC).  



	17 
	Changes
	As part of its response to a request for an Authority Change, the PFI Contractor is expected to include its opinion on any impact that the change may have on the ICT Services Contract (if any).  It is also expected to confirm that the LEP has seen and agrees with this opinion – (Clause 60.3.3, PA).

If there is an impact, then the LEP, under the ICT Services Contract, shall introduce a Change under that Agreement also - (Clause 17.10.2, ICTSC).  

Both agreements clarify that third party costs should not include the costs of the LEP in relation to the PFI Change - and vice versa - on the basis that such costs will be picked up under the relevant agreement directly – (Clause 60.  8.2, PA and Clause 17.8.2, ICTSC).

The Authority may not reject a change required as a direct result of a change implemented under the other contract to avoid a situation where the Authority may impose a change under one agreement which prejudices its counterparty under the other – (Clause 60.16.10, PA and Clause 17.10.2, ICTSC).

The agreements impose an obligation on the PSP party to work with Related Parties to achieve the best value solution as between the projects – (Clause 60.17, PA and Clause 17.11, ICTSC).




��





� EMBED MSPhotoEd.3  ���





��











Please note that this Interface Paper is only a summary of the interface issues between the BSF PFI Project Agreement and the BSF ICT Services Contract. The document should not be relied on as covering all the key issues that may be relevant to a reader (which will be, in part, dependent on the reader's role / perspective in relation to BSF).


The full detailed provisions in relation to the interface issues are set out in the contracts themselves and should be reviewed in full. This summary is not a replacement for independent, specialist advice and persons using this document should ensure that they take appropriate legal, financial and technical advice in relation to the project in which they are involved.


Please note that this document should not be construed as being definitive in relation to the interpretation of the BSF PFI Project Agreement and/or the BSF ICT Services Contract. The detailed provisions of the both contracts should be reviewed in full. In the event of any inconsistency between the summary in this document and the terms of the BSF PFI Project Agreement and/or the BSF ICT Services Contract, then the terms of the substantive document shall prevail.


PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this document.
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