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Please note the following in relation to these contracts:

1 It is a Completion Requirement under the D&B Contract that  the First Implementation Certificate has been issued under the ICT Services Contract prior to sign off of the D&B Works and
2 It is anticipated that separate D&B Contracts may be let in relation to different Schools, whereas one ICT Services Contract is likely to cover a number of Schools.

	No
	Event


	Impact

	1
	Authority Breaches under the D&B Contract and/or the ICT Services Contract
	Each Agreement provides that a Compensation Event under the other agreement shall constitute a Compensation Event – (limb (v) of the definition of Compensation Event, D&BC).    



	
	
	Under the ICT Services Agreement, in making its claim for a Compensation Event, the LEP is to take into account the impact of the delay arising under the D&B Contract – (Clause 11.5.2, ICTSC).  This should enable both processes to fall in step and appropriate extensions of time to be agreed under both taking the overall impact into account.



	2
	Breaches of the D&B Contract by the LEP 


	The Authority cannot terminate the ICT Services Contract where the breach is a direct result of a breach under the D&B Contract - e.g. services commencement is delayed because construction is delayed – Clause 11.11, ICTSC).



	
	
	This is despite the fact it is the LEP responsible for the breach and is because, in practice, there may not be an issue with the ICT Services. Nor are the problems with the construction works so significant that the Authority is able to remove the LEP by terminating the D&B Contract.



	3
	Breaches of the ICT Services Contract by the LEP
	The only situation in which this should impact upon the D&B Contract obligations is in relation to achieving the Completion Requirements - (Schedule 8 Item 15, D&BC).  



	
	
	Where the construction works are complete save for the issue of the First Implementation Certificate under the ICT Services Contract, it is assumed that the remaining outstanding payment under the D&B Contract relates to the LEP Margin.  



	
	
	However, this will mean that handover of the new facilities shall not take place.  The LEP may also be liable to the Authority in such circumstances for either LADs or the cost of providing alternative accommodation.  The assumption is that it would look to the ICT Provider to recover such costs.  

As the LEP is responsible for integrating delivery of the construction and ICT, if there is a default under the ICT Services Contract it is not anticipated that relief should be available for the LEP.



	4
	Termination of the D&B Contract for LEP default
	A Relief Event will apply under the  ICT Services Contract so that it is not terminated whilst the LEP awaits completion of the relevant construction works by the Authority.  



	
	
	Alternatively, an Authority could consider:

(a)
having a right to terminate the ICT Services Contract, with an obligation on the Authority to step in to the ICT Subcontract.  



	
	
	(b)
having a right to terminate the ICT Services Contract, with an option to step in to the ICT Subcontract.  



	5
	Termination of D&B Contract for Authority Default/Voluntary Termination
	The Authority may terminate the ICT Services Contract voluntarily and pay compensation.  If it does not, the LEP should have the right to claim a Compensation Event.  This is likely to persuade the Authority to terminate voluntarily in any event. 



	6
	Termination of D&B or ICT Services Contract arising from Force Majeure
	Force Majeure is defined in the same manner in both Agreements.  Such circumstances should impact on both Agreements and the assumption is that if one terminates the other will, with compensation on the same basis under each.  



	7
	Termination of ICT Services Contract for LEP Default
	This shall impact performance of the D&B Contract in that the completion requirement relating to the ICT works may not be achievable.  It should otherwise be possible for the LEP / its Building Contractor to complete the Works and, if so, the LEP should have been paid for the Works carried out so that it would only be the LEP Margin unpaid pending completion of the ICT works. This is appropriate, given the LEP is responsible for an integrated solution which delivers ICT and facilities together. 



	
	
	However, if there is also a liability on the LEP in respect of LADs or the cost of alternative accommodation, this will be difficult to pass to any replacement ICT Provider - creating an additional incentive upon the LEP to manage its supply chain to avoid any such liability arising.



	8
	Termination of ICT Services Contract for Authority Default / Voluntary Termination
	The Authority may terminate the D&B Contract voluntarily and pay compensation.  If it does not, the requirement under the D&B Contract to complete the ICT Works is waived and the LEP will be paid in full under the D&B Contract if it performs all its other obligations in respect of the Works.



	9
	Termination of Strategic Partnering Agreement – impact on D&B Contract
	Either the Authority or the LEP may terminate the D&B Contract but the Authority and the D&B Contractor may want to continue to work together.

	
	
	If the SPA is terminated due to an Authority Default, compensation shall be payable on termination of the D&B Contract as if it were an Authority Default under that Contract.  If the SPA is terminated for other reasons, no compensation shall be payable on termination of the D&B Contract - (Clause 31.5, D&BC).  



	
	
	The impact of termination of the SPA on the ICT Services Contract has already been addressed when looking at PFI/ICT interfaces, but is consistent with the position described here.



	10
	Access Arrangements


	The rights granted to the LEP/ICT Contractor to perform its obligations under the ICT Services Contract do not extend to situations where they are late installing the ICT and the Schools elect to use areas for educational purposes.  In such circumstances, the LEP/ICT Contractor will need to work around the Schools to complete their works – (Clause 8.2.2, ICTSC).



	11
	Changes/Variations


	The LEP may only require a variation to the Works under the D&B Contract where the variation is required as a direct result of a change under the ICT Services Contract – (Clause 15.9, D&BC).

Third party costs should not include the costs of the LEP in relation to the change/variation under the other contract, as they will be picked up under the relevant agreement directly – (Clause 15.8.2, D&BC and Clause 17.8.2, ICTSC).



	
	
	The Authority may not reject a change/variation required as a direct result of a change/variation under the other contract - (Clause 15.9.7, D&BC and Clause 17.10.2, ICTSC).  This is to avoid a situation where the Authority may impose a change/variation under one Agreement which prejudices the LEP under the other.  

There is an obligation on the parties in respect of changes/variations impacting on other LEP projects (including the relevant D&B Contract or ICT Services Contract as appropriate) so that the LEP seeks to achieve the best value solution for the Authority in that wider context - (Clause 15.11, D&BC).  







Please note that this Interface Paper is only a summary of the interface issues between the BSF Design & Build Contract and the BSF ICT Services Contract. The document should not be relied on as covering all the key issues that may be relevant to a reader (which will be, in part, dependent on the reader's role / perspective in relation to BSF).


The full detailed provisions in relation to the interface issues are set out in the contracts themselves and should be reviewed in full. This summary is not a replacement for independent, specialist advice and persons using this document should ensure that they take appropriate legal, financial and technical advice in relation to the project in which they are involved.


Please note that this document should not be construed as being definitive in relation to the interpretation of the BSF Design and Build Contract and/or the BSF ICT Services Contract. The detailed provisions of the both contracts should be reviewed in full. In the event of any inconsistency between the summary in this document and the terms of the BSF Design and Build Contract and/or the BSF ICT Services Contract, then the terms of the substantive document shall prevail.


PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this document.
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