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	Abstract

	This updated supplementary guidance has been produced to provide clarification on current requirements in the OBC Guidance in relation to a number of areas where there is a wide degree of interpretation in requirements which may lead to OBC approval being delayed or refused.

The following topics are covered:
1. Planning Requirements
2. Surveys

3. Project Funding and Cost

4. Title

The updates in this version are in relation to:

1. Planning Requirements

2. Surveys

The document is intended to assist PfS PDs in supporting projects through the development of fully compliant OBCs and should be used as a supplement to existing guidance on the production of the OBC.
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This paper has been produced to provide clarification on current requirements in the Outline Business Case (OBC) Guidance in relation to a number of areas where there is a wide degree of interpretation in requirements which may lead to OBC approval being delayed or refused.

The following topics are covered:

1. Planning Requirements

2. Surveys

3. Project Funding and Cost

4. Title

1. Planning Requirements

1.1 The expectation of HM Treasury and Partnerships UK (PUK) is that planning risk is to be mitigated as far as is reasonable for the particular sector in which the procurement is to be undertaken to avoid unnecessary delays and reduction in cost certainty.
1.2 Each BSF Project is therefore required to provide a level of comfort on planning for all schools in the wave. The reason for this is the need to demonstrate:  
· A viable Control Option; 

· Market Comfort that the proposed schemes are deliverable; and

· Demonstration of meeting HM Treasury expectation regarding planning risk, particularly in relation to PFI
1.3 The guidance in this document is not intended to encourage early decisions on design but is there to ensure deliverability within a planning framework whilst allowing bidders to exercise creativity and flexibility in their proposals.
1.4 For BSF projects, planning risk is mitigated through provision within the OBC or subsequent Stage 0 Submissions of a level of comfort on planning for all schools in the Wave.  The level of comfort required at OBC will depend upon:

· the nature of the project;
· the timing of the school within the LA’s BSF programme.
The level of comfort required at Stage 0 Submission will depend upon the nature of the project.

LAs are advised to have early discussions with their PfS Project Director and Design Manager on this subject.

1.5 It is recognised that different levels of planning comfort are acceptable for different levels of development. There are two levels of planning comfort that may be considered.  The first level is for high risk projects where the comfort provided to mitigate the risk has to be the subject of consultation, site specific and approved by the Local Planning Authority (LPA).  In the schools sector the requirement in this situation is Outline Planning Permission or an alternative of no lesser standard to be provided (a LPA approved Detailed Planning Brief).
1.5.1 Level 1(a) - LPA Approved Detailed Planning Brief 
1.5.1.1 A Planning Brief has the advantage of being more output based than an Outline Planning Permission and may be a Local Authority’s (LAs) preferable option as it retains flexibility in design for the bidder. 
1.5.1.2 The Planning Brief would be for a specific site and would be prepared and submitted by an Officer of the LPA, or a consultant acting on behalf of the LPA, and adopted (i.e. approved) by the statutory committee of the LPA.  In some LAs a Planning Brief may alternatively be known as a Development Brief.  Planning Briefs are site specific and indicate the constraints and opportunities presented by the site, and the type of development expected or encouraged by local planning polices. The document ‘Planning and Development Briefs: A Guide to Better Practice’ published by DCLG should be used to inform such briefs.  PfS notes on using this Guidance are at Appendix 1 of this paper.  Some LPAs have a policy of not providing Planning Briefs as they can be resource intensive.  
1.5.1.3 When an Authority chooses to submit a Planning Brief instead of seeking Outline Planning Permission then the Planning Brief must be adopted by the LPA. 
1.5.2 Level 1(b) - Outline Planning Permission
1.5.2.1 This would be for a particular design proposal on a specific site.  It would be prepared and submitted by the client and approved by a committee of the LPA.
1.6 The second level of planning comfort is for low-risk schemes. In addition to low-risk schemes this level of comfort will also be needed at OBC for schemes that will be subject to a subsequent Stage 0 Submission.  Note that when a Stage 0 Submission is made for these schemes many will, at that stage, require Level 1 planning comfort.  These will be the later phase new build and major refurbishment projects that, had they been in Sample Schemes, would have required Level 1 comfort at that stage. Only those light refurbishment projects with minimal planning risk attached will be able to proceed through Stage 0 with Level 2 Comfort only.

1.6.1 Level 2 - Letter of Comfort
1.6.1.1 This would support an individual scheme and would be prepared and issued by the Chief Planning Officer but not necessarily approved by the statutory committee of the LPA.  The letter needs to be as strong as possible and will be scrutinised at OBC review. This will also need to be accompanied by a process in which planners will be involved during the procurement process to reduce risk of planning failure. 
1.6.1.2 Chief Planning Officer approved Letters of Comfort should  reference the following:
· The nature of works likely to be undertaken on the site (new build, major refurbishment, minor refurbishment etc);
· The Authority’s Planning Guidance and key planning policies, highlighting where these may be of particular relevance to individual sites and describing mitigation strategy; and
· Block diagrams showing current and proposed footprint etc.
· A programme showing how the required planning consultation process to mitigate all risks supports the overall programme and including required planning officer support
1.7 An OBC or a subsequent Stage 0 Submission should be accompanied by the appropriate level of planning comfort in accordance with the following:
1.7.1 New School on a site not previously occupied by a school - Requirement as Level 1 above (para 1.5) i.e. A Planning Brief adopted by LPA or Outline Planning Permission. This type of development involves a material change of use and therefore carries a higher risk of being in conflict with the adopted statutory development plan. Hence the need for them to be adopted by the planning authority.
1.7.2 New School on a site previously occupied by a school - Requirement as Level 1 above (para 1.5) i.e. A Planning Brief adopted by LPA or Outline Planning Permission.
1.7.3 Major refurbishment/remodelling with elements of new build. 
a. Requirement as Level 1 above (para 1.5) i.e. A Planning Brief adopted by LPA or Outline Planning Permission where the characteristics of the new development are different from the existing site or where the building is in a conservation area or contains listed buildings or elements of local architectural merit. 
b. A letter of comfort as in Level 2 above (para 1.6) where the scheme has similar characteristics as the original building in terms of massing, footprint etc and does not impinge onto previously undeveloped land (e.g. playing fields, parks etc).  
c. It is very rare that a major refurbishment does not involve a change in massing, footprint or use of land on some part of the site and, where these changes do exist a Letter of Comfort will not be sufficient to meet requirements and Level 1 planning comfort will be required.
1.7.4 Minor refurbishments with no elements of new build.
a. A letter of comfort as in Level 2 above (para 1.6) where the buildings involved are not listed or do not carry any special architectural status.

b. A detailed and adopted Planning Brief as in Level 1 above (para 1.5) where the building is listed or carries architectural status.

1.8 Timing of planning requirements within a Wave
1.8.1 The following table demonstrates the typical level of approval required at the appropriate approval point for schools in a three-phase project.
	
	Project Approval Point

	
	Whole Wave OBC
	Phase 2 Stage 0
	Phase 3 Stage 0

	Sample Schools
	Level 1


	
	

	Phase 2
	Level 2
	Level 1/Level 2 (Refer to 1.7)
	

	Phase 3
	Level 2
	
	Level 1/Level 2 (Refer to 1.7)


If LAs wish to provide a higher level of comfort for Non-Sample Schemes in their OBC Submission then these requirements do not prevent them doing so.
1.9 Special Arrangements
1.9.1 It is recognised that some LAs may have Standing Orders which prohibit them from issuing Outline Planning Permission but this should not be a constraint upon them issuing LA approved Planning Briefs.  Where this is an issue, a strategy to provide the level of comfort consistent with the primary aim of providing planning comfort to no lesser standard than Outline Planning Permission is required and would need to be agreed between the LA and PfS prior to OBC submission and the arrangements signed off at OBC approval.  PfS would need to be provided with a copy of the relevant Standing Orders before an alternative would be considered.
1.9.2 Such strategies may include an Officer generated Detailed Letter of Comfort (Planning requirements Level 2 above) and LA Planning Guidance with a written commitment from the Chief Planning Officer to provide dedicated planning resource to each scheme for all Bidders so that Bidders are in no doubt of the planning parameters for each site and so that Bidders’ proposals will be submitted with a recommendation for approval by Planning Officers.  When considering such a strategy PfS Project Director’s should be informed of the track record in their LA of Recommended Planning Applications being turned down by the Statutory Committee and this will be a factor in whether PfS determines such a strategy to be an acceptable alternative to Outline Planning Permission or an LA approved Planning Brief.
1.9.3 At OBC and Stage 0 submission, LAs must have determined whether they are retaining the risk of Judicial Review on Full Planning applications or waiting for the Judicial Review period to expire before financial close. LAs must make a firm explicit and timetabled commitment to their chosen approach.
1.9.4 Site certainty is required for schools subject to Level 1 requirements.  A school cannot be considered at an approval point unless a viable site is identified and Level 1 planning comfort provided.  Schools without viable sites should be programmed for later phases with an explanatory Letter of Comfort provided as per Level 2 until site certainty is achieved.
1.9.5 Finally, it is clear that careful consideration needs to be given at an early stage in the planning process as to how projects will meet the provision of Outline Planning Permission or an alternative of no lesser standard and remain on programme. There will not necessarily be a significant time saving on a following a non-approved route as the level of comfort required for each site will have to be agreed with PfS before OBC submission. 
2. Surveys
2.1 Each OBC is required to provide two
 collateral warranties for surveys so that :
a. Funding for abnormals can be properly determined and the funding envelope finalised; and
b. Risk transfer is ensured by surveys that are Transferable to the Private Sector.  
2.2 PfS does not prescribe the level of survey to be submitted. Individual sites in individual projects will have different conditions, complexities and histories which will dictate the level of survey required. Each project should take the reasonable advice of Technical Advisors (who have a duty of care to their clients) in determining the level of survey to be undertaken and warranted. The LA needs to make a judgement as to the level of survey advised for specific sites. A site previously used for a school or similar buildings may require less detailed survey work than a previously undeveloped site. A site used for an entirely different purpose (e.g. industrial) may require a more detailed level of survey. A school proposed for an isolated rural site may require lower levels of acoustic survey than a school in a developed area. 
2.3 Type 2 Asbestos Surveys are required as they give Bidders an initial indication of the presence of asbestos and collateral warranties should be obtained when these surveys are undertaken as the standard contract documents state bidders will take the risk of interpretation. It is usually bidders who undertake a Type 3 survey, the results of which may impact on bid pricing.

2.4 The level of PI insurance cover for surveys will again be according to local needs depending on complexity of sites / issues on individual projects and would be advised by the Technical Advisers. A Notice of Declaration is at Appendix 2 of this supplementary guidance and will need to be signed by the Head of Legal Services, and submitted with the OBC.  
2.5 The Notice of Declaration not only covers surveys, but also TUPE and Title issues.
3. PfS Funding and Cost of Project
3.1 PfS funding is based on PfS cost information. LAs are expected to take advice from their Technical Adviser’s on local costs based on the specifics of the projects. The LA is then to confirm acceptance to demonstrate taking ownership of the costs and scope within their OBC. The OBC needs to be clear as to how any affordability gap between PfS funding and projected/actual cost will be met.
3.2 The Section 151 Letter needs to identify all costs and all funding sources. It needs to reference evidence of commitment that funding sources will be met and needs to underwrite commitments provided by stakeholders (Governors, dioceses, Sport England etc).  Supplementary Guidance No. 2 (November 08) contains further detail on the required contents of the Section 151 Letter.
4. Title 
4.1 Title issues will be signed off in the Declaration mentioned above. The required position will be as follows:
4.1.1 Sample Schemes – Title issues need to be identified and resolved for sample schools prior to OJEU. If there are outstanding issues the approach to resolution needs to be evidenced in the OBC and clearance demonstrated prior to OJEU.
4.1.2 Non-Sample Schools - Title issues need to be identified in the OBC for all schools in the Wave and an approach stated to resolve any ownership issues.
Appendix 1

BSF Guidance on producing adopted Planning Briefs
To be inserted

Until this is completed LAs are requested to use the following guidance:

Planning and Development Briefs: A Guide to Better Practice, published by the Department for Communities and Local Government (1998).
Appendix 2

OBC Declaration regarding Site Surveys, Site Ownership and TUPE

I am writing to confirm the following to PfS:

Surveys

The following surveys have been undertaken for both the Sample
 and Non Sample Schemes within 6 months of the date of this letter and where indicated as warrantable
 is undertaken by a professional firm holding sufficient PII cover and has been procured with at least [2]
 collateral warranties which can be made out to third parties
.

	Type of Survey
	Warranted 
	Unwarranted

	Ground condition (Geotechnical)
	
	

	Topographical
	
	

	Building Condition (Structural) Survey
	
	

	Type 2 asbestos survey (Minimum Requirement)
	
	

	Utilities Surveys (Concluded initial queries from Stat. Authorities e.g. BT, gas, elect.,etc)
	
	

	Acoustic Survey
	
	

	Contaminated Land (Desktop)
	
	

	Historic (Desktop)
	
	

	Arboriculture and Ecological Survey

	
	

	Traffic Desktop study

	
	


Site Ownership

The sites on which the Sample Projects
 are to be undertaken are in our possession or approval has been given by the appropriate body to allow the development of the school(s).

	School Name
	Site ownership

	If registered at HM Land Registry, Registered title number or date of conveyance to LA
	Development approval given by owner (if not LA)
	Caretakers Residence


	
	
	
	Confirmed or n/a
	

	
	
	
	Confirmed or n/a
	


The position of ownership of the site on which non-sample projects are to be undertaken is set out in the following table.

	School Name
	Site ownership

	If registered at HM Land Registry, Registered title number or date of conveyance to LA
	Development approval given by owner (if not LA)
	Final Site Ownership/3rd Party Approval Date
 

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


For Sample Project(s)
 the following information is available for this OBC.

(1) Disclosed Title Matters and Replies to Enquires

	School Name
	Official Copies and plan (where registered land) / epitome of title (where land is unregistered) and copies of any title documents.  


	Replies to Standard Pre-contract Enquiries (General) (CPSE.1 v. 2.6).
	Replies to Standard Pre-contract Enquiries (Supplemental) Property subject to tenancies (commercial) (CPSE.2 v2.2.)

	
	Available for Bidders/LEPs
	Available for Bidders/LEPs
	Available for Bidders/LEPs

	
	Yes
	Yes
	Yes

	
	Yes
	Yes
	Yes


(2) Disclosed Searches

	Search Type
	PFI School Name

	
	Not Applicable
	Complete
	Date to be completed by

	Official search in the Index Map (SIM).
	
	
	

	Local search certificate and replies to enquiries in Part I of Con 29 (2002 Edition) and any other relevant enquiries in Part II of Con 29 (2002 Edition).
	
	
	

	Commercial drainage and water enquiries.
	
	
	

	Common land and town and village greens search.
	
	
	

	Enquiries of The Coal Authority as to past, present and future mining operations in proximity to the Site.
	
	
	

	Where title to the Site is not registered, Land Charges Act searches against every estate owner who was a party to any transaction, or concerned in any event, comprised in the relevant title (see Section 25 of the Law of Property Act 1969) where there is no clear search with the title deeds.
	
	
	

	Where title to the Site is not registered, date of search at the Companies Registry of the file of all companies disclosed by the documents of title as estate owners of the Site since the root of title.
	
	
	

	Enquiries of the Highways Authority to ascertain the boundaries of publicly maintainable highways abutting, and any footpaths or rights of way affecting, the Site.
	
	
	

	Details of other searches or enquiries considered to be appropriate (Please amend to be appropriate to your scheme):

e.g

(a)Highways (including footpaths);

(b)London Transport:

  (i)Dockland Light Railway; and

  (ii)London Underground Search;

(c)British Waterways – Commercial (canals/lakes etc);

(d)Chancel Liability Search;

(e)Cheshire Brine Subsidence Compensation Board (re salt extraction in Cheshire area);

(e)Radon;

(f)Tin Mining;

Etc.


	
	
	


	Search Type
	D&B School Name

	
	Not Applicable
	Complete
	Date to be completed by

	Official search in the Index Map (SIM).
	
	
	

	Local search certificate and replies to enquiries in Part I of Con 29 (2002 Edition) and any other relevant enquiries in Part II of Con 29 (2002 Edition).
	
	
	

	Commercial drainage and water enquiries.
	
	
	

	Common land and town and village greens search.
	
	
	

	Enquiries of The Coal Authority as to past, present and future mining operations in proximity to the Site.
	
	
	

	Where title to the Site is not registered, Land Charges Act searches against every estate owner who was a party to any transaction, or concerned in any event, comprised in the relevant title (see Section 25 of the Law of Property Act 1969) where there is no clear search with the title deeds.
	
	
	

	Where title to the Site is not registered, date of search at the Companies Registry of the file of all companies disclosed by the documents of title as estate owners of the Site since the root of title.
	
	
	

	Enquiries of the Highways Authority to ascertain the boundaries of publicly maintainable highways abutting, and any footpaths or rights of way affecting, the Site.
	
	
	

	Details of other searches or enquiries considered to be appropriate (Please amend to be appropriate to your scheme):

e.g

(a)Highways (including footpaths);

(b)London Transport:

  (i)Dockland Light Railway; and

  (ii)London Underground Search;

(c)British Waterways – Commercial (canals/lakes etc);

(d)Chancel Liability Search;

(e)Cheshire Brine Subsidence Compensation Board (re salt extraction in Cheshire area);

(e)Radon;

(f)Tin Mining;

Etc.


	
	
	


TUPE
 

Current detailed staff information
  for all staff who may be subject to TUPE transfer under the following agreements; SPA, ICT Contract, [FM Agreement] and PFI Project Agreement as listed below [has been completed] [will be available to bidders when the ITCD is issued].  

· Staff ref. no.

· DoB

· Age

· Job Title

· Start Date

· Continuous Service Date – length of reckonable service

· Contracted hours

· Sex (M/F)

· Site

· Department

· NI letter (A or D)

· Scale and point

· Salary

· Superannuation (including contribution rates, length of reckonable pensionable service, etc.)

· Allow/deduction code 

I also acknowledge that such detailed information will include all third party contractors’ staff or school employed staff working at the schools.  

General

In all cases of the work carried out and referred to above, I will ensure that timely updates are carried out and further information provided to PfS Project Director and the bidders
 at regular intervals.

I confirm that all the above will be made available to the DCSF or PfS or their advisers on request.

Yours sincerely

Head of Legal Services/Monitoring Officer

� An additional warranty maybe needed for a PFI Lender. 


� If a LEP has been established then “Sample and” should be replaced with “first phase of schemes and the remaining” 


� Warranties will also be needed where foot notes 5&6 apply when a complex issue or high risk item is identified requiring a detailed survey to be undertaken by a suitably qualified company.


� An additional warranty may be needed for a PFI Lender. 


� If a LEP has been established these may not be necessary as under the SPA the LA can opt to use the LEP under its New Project Protocol to undertake the surveys. This approach should be indicated in the table. 


� This may be an initial report by LA Arboreal Officer or Planning Officer


� This may be an initial report by LA Highways Department.


� If a LEP has been established then “Sample Projects” should be replaced with “first phase of Non-Sample schemes” 


� Indicate whether LA, VA, Trust or Other


� LAs should identify if there is an existing caretaker’s house within the curtillage of the site and note how this will be affected by the Sample project.


� Indicate whether LA, VA, Trust or Other


� Where site assembly or 3rd party approval is awaited the anticipated date is to be entered.


� If a LEP has been established then “Sample Projects” should be replaced with “first phase of schemes” and the column headed “Date to be completed by” should be ignored as the expectation is that each of the items will be confirmed as completed. 


� If a LEP has been established there may be a situation were the following wording may be appropriate “No additional staff transfers are to be undertaken from those stated in the previous Waves OBC as no changes have been made to any services to be provided.” in lieu of the current statement





� This may be needed for non-PFI schemes depending on the extent FM services are undertaken by the LEP.


� If an LEP is established the wording should be amended accordingly
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