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	Abstract

	This note provides guidance to Local Authorities on how to conduct a competitive dialogue procedure in the context of their Building Schools for the Future projects.


	The views expressed in this Guidance Note are the views of PfS and its legal advisors
 based on a pragmatic approach to legislative drafting which, in several areas, is ambiguous and uncertain and therefore open to both a narrow and a somewhat broader interpretation.  Where reasonable, PfS have adopted the broader interpretation.  However, as this is a new area of law, which has yet to be tested by the Courts, the broader interpretation adopted by PfS cannot be guaranteed.  This Guidance Note should not, therefore, be regarded or relied upon as a definitive statement of the law and separate legal advice should always be obtained.
PfS and its advisers accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed upon this Guidance Note.




Introduction

1 This note provides guidance to Local Authorities on how to conduct a competitive dialogue procedure in the context of their Building Schools for the Future projects.  It assumes that the competitive dialogue procedure has been selected as the appropriate procurement procedure.  For guidance on the choice of procurement procedure, Local Authorities should refer to the separate PfS Guidance Note "Guidance on classification of the contract and choice of procedure under the EU procurement rules for the Building Schools for the Future Programme” dated February 2006 which covers the grounds available to justify the use of the competitive dialogue procedure, and the circumstances when it should be used in favour of the open, restricted or competitive negotiated procedures.

Overview of the competitive dialogue procedure

2 The competitive dialogue is a new procedure introduced by Article 29 of Directive 2004/18/EC (the 'Directive') for use in the procurement of 'particularly complex projects' where the OJ advertisement is despatched on or after 31 January 2006.  It is effective in the UK from 31st January 2006  - the date of implementation of the Directive, by way of The Public Contracts Regulations 2006 (SI 2006 No. 5), into UK law.  It is described in Article 1(11) of the Directive (reflected in the definitions section of the Regulations) as follows:

"a procedure in which any economic operator may request to participate and whereby the contracting authority conducts a dialogue with the candidates admitted to that procedure, with the aim of developing one or more suitable alternatives capable of meeting its requirements and on the basis of which the candidates chosen are invited to tender".

3 Although the competitive dialogue is more structured and regulated than the competitive negotiated procedure, there are nevertheless many similarities.  See the flow charts at Figures 1 and 2 of this Guidance Note.

4 Like the competitive negotiated procedure, the procedure begins with an OJEU notice and pre-qualification stage.  Bidders selected following the pre-qualification stage are then invited to participate in a dialogue.  
5 The dialogue phase enables the contracting authority to have discussions with bidders with the aim of identifying and defining the means best suited to meet the contracting authority's needs.  The dialogue may take place in successive stages to reduce the number of solutions discussed and bidders involved. A solution need not be just a technical solution but can also be a solution which covers the entirety of the contracting authority’s requirements, including pricing (equivalent to a preliminary bid). Once the required solution or solutions have been identified the contracting authority declares the dialogue to be concluded.  

6 Those bidders remaining at the conclusion of the dialogue are then invited to submit final tenders based on the solution(s) identified.  Final tenders can be 'clarified, specified and fine tuned' provided that this does not involve changes to the basic features of the tender (variations in which are likely to distort competition or have a discriminatory effect).

7 Once a Preferred Bidder has been identified (i.e. the bidder providing the most economically advantageous tender)
, there is a further opportunity to 'clarify aspects of the tender or confirm commitments' provided, again, that there are no substantial changes to the tender and that this does not risk distorting competition or causing discrimination.

New terminology

8 A glossary of terms applicable to the competitive dialogue procedure and the equivalent term under the competitive negotiated procedure is included at Appendix A of this guidance note.

The competitive dialogue procedure in detail

Stage 1:  Issue OJEU Notice
9 This stage is identical to the competitive negotiated procedure (save that the OJEU notice should specify that the competitive dialogue procedure will be used and, where the contracting authority wishes to reduce the numbers of tenderers or solutions (bids) during the dialogue process, it should state its intention to do so in the OJEU notice (or the descriptive document)).
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10 The OJEU notice should set out the contracting authority's "needs and requirements".  These should be covered in section II.1.5 of the OJEU notice relating to the description/object of the contract (see the separate PfS guidance note - "Guidance on completion of the new style BSF standard form OJ notice (based on the new OJEU forms introduced by Commission Regulation 1564/2005 of 7 September 2005)").  

11 These "needs and requirements" can also be further defined in the OJEU notice itself or in a "descriptive document".  For this purpose, and in the context of BSF, the Invitation to Participate in Dialogue (ITPD) is likely to be regarded as the first version of the "descriptive document".  The ITPD will include and may expand upon the information contained in the Memorandum of Information.
Stage 2:  Return of expressions of interest/Pre-qualification questionnaires (PQQ)
12 Again, this stage is identical to the competitive negotiated procedure.  The minimum statutory time period from despatch of OJEU to return of expressions of interest (through the completion of a PQQ) is 37 clear days
.  PfS recommend that this period is extended to 52 days due to the complexity of the project and the relatively lengthy PQQ which bidders are requested to complete.

Stage 3 - Evaluation of PQQs and selection of long-list

13 Again, this stage is identical to the competitive negotiated procedure.  A minimum of 3 bidders must be selected provided that there are 3 bidders that meet the PQQ selection criteria.  PfS recommend that up to 8 bidders are selected at this stage.

Stage 4 - Invitation to participate in the dialogue (ITPD)

14 The ITPD is dealt with in Article 40 of the Directive.  The ITPD must include:

· The information contained in the Memorandum of Information and any supporting and additional documents;

· A reference to the published OJEU notice (including the publication reference number and date);

· The date for the start of the "consultation".  The date of the "consultation" is the first date when any form of interaction between bidders and the contracting authority occurs.  This could be bidder meetings or, if no bidder meetings are held, submission by bidders of their initial proposals (i.e. what is currently the submission of PITN responses);

· The address(es) applicable to the "consultation".  This may be the location of bidder meetings and/or the address to which initial proposals should be submitted (i.e. usually the contracting authority's Project Office);

· The language to be used for the purpose of the dialogue;

· The criteria for the award of the contract;

· Information on weighting of the award criteria (unless weighting is not possible in which case the criteria must be listed in descending order of importance); and

· A reference to any additional documents required from bidders as proof of, or in support of the information on financial or technical standing which was submitted at the PQQ stage.  (Note:  This is not for the purpose of revisiting issues considered at PQQ stage but, where necessary, to verify the accuracy of the information previously supplied).

15 In the context of BSF, the ITPD equates to the Preliminary Invitation to Negotiate (PITN) under the competitive negotiated procedure.  

16 As explained above in the context of the OJEU notice, the "descriptive document" to be included with the ITPD is the document which defines the contracting authority's needs and requirements.  PfS take the view that this need not be a single document but that it can evolve and a series of updated and/or more detailed descriptive documents issued as the dialogue progresses.  The ITPD (formerly the PITN for BSF) will contain the information set out in the Memorandum of Information and, although not essential, can be accompanied by any additional information supplementing the information set out in the Memorandum of Information which further defines the contracting authority's requirements.  
Stage 5 - The dialogue phase

17 The dialogue phase commences once the ITPD has been sent to long-listed bidders.  The aim of the dialogue is to "identify and define the means best suited of satisfying [the contracting authority's] needs".  This stage formally acknowledges the need in complex projects to talk around solutions, develop ideas and explore options as part of the tender process.  All aspects of the project can be discussed and discussion can constitute far more that round table meetings (which could be implied from the terminology). It can include, for example, formal presentations, written bid type phases, development of design, formal clarification and negotiations of solutions and contract terms .  It is important to recognise that the dialogue phase is the phase in the procedure which offers the greatest flexibility.  It should therefore continue until the contracting authority is satisfied that it has identified and defined its requirements with sufficient precision to enable Final Tenders (which fully meet these requirements) to be submitted.  Other points to note with regard to the dialogue phase are:

· Successive stages:  The dialogue may be conducted in "successive stages" which means that it is permitted to reduce, in stages, the number of solutions (which can be equivalent to proposed tenders/bids) discussed and/or bidders involved.  This reduction must be carried out by applying the award criteria which are either set out in the OJEU notice or in the ITPD or "descriptive document" issued to bidders at the start of the dialogue phase.  The OJEU notice or "descriptive document" must indicate if there is an intention to use successive stages.  There is no limit on the number of stages which can be used provided that, at the end of the dialogue, there are sufficient bidders to allow for a genuine competition (usually a minimum of 2).  This is insofar as there are enough solutions or suitable bidders.

· Equal treatment:  The contracting authority must ensure equal treatment throughout and cannot provide information in a discriminatory manner which might give some bidders an advantage over others.


· Confidentiality:  The contracting authority cannot reveal one bidder's solutions or other confidential information to other bidders without their permission.
· Payments to bidders:  The contracting authority "may" agree (but is not obliged) to make payments to bidders participating in the dialogue.

· Conclusion of the dialogue:  The dialogue continues until the contracting authority can identify the solution or solutions capable of meeting its needs (see paragraph 21 below).  The contracting authority must declare when the dialogue is concluded and inform bidders of this fact.  Where the procurement is conducted in successive stages, the conclusion of the dialogue can occur after submission, clarification and evaluation of initial tender responses and a reduction in the number of tenderers as a result of that evaluation (i.e. prior to the final formal round of tendering).

18 In the context of BSF, the dialogue stage is not dissimilar to the PITN and ITN stages currently used under the competitive negotiated procedure.  

19 The current BSF PITN stage equates to the commencement and first stage of the dialogue.  This first stage enables the contracting authority to reduce the number of solutions and/or bidders being considered through the application of the stated award criteria.  In practice, this enables the contracting authority to produce a short-list of bidders with whom to progress to the next stage of the dialogue.

20 The current BSF ITN stage equates to a second stage in the dialogue
 and, for the most part, can be conducted in the same way as for the competitive negotiated procedure
.  It can include both informal discussions/meetings with bidders concerning all aspects of the contract as well as more formal processes.  This is provided that the principles of equal treatment and confidentiality are observed.

21 The conclusion of the dialogue occurs once the contracting authority has identified the solution(s) capable of meeting its needs.  To draw an analogy with the competitive negotiated procedure, this will occur:

· If there were to be no BAFO stage, at a point just prior to the submission of final ITN responses.  The submission of ITN responses will be regarded as the Final Tender stage under the competitive dialogue procedure.

· If a BAFO stage were to be included, the whole of the ITN stage (including submission of ITN responses, clarification and evaluation and further discussion with bidders) would fall within the dialogue phase.  The conclusion of the dialogue then equates to the point just prior to the contracting authority seeking BAFOs from those bidders who still remain.

22 As discussed in paragraph 17 above, it is vital that the dialogue continues until the contracting authority has clearly identified and specified its detailed requirements, the solution(s) capable of meeting these, and thus the basis upon which Final Tenders should be submitted.  It must be confident that the remaining bidders have sufficient information/clarity to be able to submit fully developed and “final” bids at the next stage of the procurement when only “confirmation, clarification or fine-tuning” is permitted.  If there is a subsequent need to go beyond “confirmation, clarification or fine-tuning” then this may require a cancellation of the procurement process and a re-procurement.  This is because, in contrast to current practice in the competitive negotiated procedure, there is far less flexibility to leave matters open and/or negotiate with bidders once Final Tenders have been submitted (see paragraphs 28 to 39 below regarding evaluation of Final Tenders and appointment of Preferred Bidder).  

23 The competitive dialogue procedure requires the contracting authority to formally declare when the dialogue has been concluded and to notify those bidders remaining that this has occurred.  This new step will need to be introduced under the competitive dialogue procedure as it has no equivalent under the competitive negotiated procedure.  For audit trail purposes it is recommended that this declaration and notification is in writing. It may also be advisable that the authority documents why it considers that it has achieved the position as set out in paragraph 22.

Stage 6 - Call for Final Tenders
24 Having declared the dialogue concluded and informed bidders, the contracting authority invites those bidders remaining to submit their Final Tenders based on the solution(s) identified during the dialogue phase.  There need not be a single solution and so variant bids are permitted.  Each bidder can submit a Final Tender based on the solution(s) which they have developed in the course of the dialogue.  Confidentiality of solutions must be preserved (unless bidders have waived this).

25 As indicated above, the Invitation to Submit Final Tenders can be equated to the following points under the competitive negotiated procedure either: 

· the request for submission of final ITN responses (where there is no BAFO stage); or

· the request for BAFOs (where a BAFO stage is included).
However, it should be noted that whereas in the past ITN or BAFO responses may have left key issues to be resolved and crucial detail still to be worked on, the requirement under the competitive dialogue procedure is for the documents to be substantially complete and there is only limited room for further discussion after the call for final tenders.

26 Currently, where there is no BAFO stage, there is no formal request for final ITN submissions as the request is effectively made when the ITN is first issued.  This means that for the competitive dialogue procedure a new step, to request Final Tenders, should be introduced.  This should follow the step declaring that the dialogue is concluded.  Again, for audit trail purposes and to comply with the Directive, we recommend that the request is in writing by way of a formal “Invitation to Submit Final Tenders”.
27 The formal Invitation to Submit Final Tenders should include (as a minimum):

· A reference to the published OJEU notice (including the publication reference number and date);

· The criteria for the award of the contract and information on weighting of those criteria (unless weighting is not possible in which case the criteria must be listed in descending order of importance which should not vary from those previously stated in the OJEU/descriptive document);

· The deadline for receipt of final tenders;

· The address to which final tenders must be sent; and

· The language(s) for the tenders.

If the descriptive document or specification has been updated or revised in the course of the dialogue then a final descriptive document or specification should be issued.  

Stage 7 - Submission and evaluation of Final Tenders
28 Final Tenders must contain "all the elements required and necessary for the performance of the project".

29 The contracting authority can require Final Tenders, once received, to be clarified, specified and fine tuned, provided that 'this does not involve changes to the basic features of the tender or the call for tender, variations in which are likely to distort competition or have a discriminatory effect'.

30 Final Tenders (once clarified, specified and fine tuned) must be assessed on the basis of the award criteria stated in the OJEU notice, descriptive or tender documents in order to select the Preferred Bidder who has submitted the most economically advantageous Final Tender.

31 Clarifying, specifying and fine tuning Final Tenders prior to the selection of a Preferred Bidder:  The ability to 'clarify, specify and fine tune' Final Tenders suggests that there is scope to leave some matters of detail open for resolution after Final Tenders have been submitted.  This is provided that in doing so, there is no change to the basic features of the Final Tender or the call for tenders which might distort the competition or have a discriminatory effect.  These conditions would rule out, for example, most instances of pricing changes – other than those resulting from changes imposed on the process by outside factors. The scope is not as wide as under the competitive negotiated procedure.  However, it should still be interpreted in the context of a procedure which has been specifically designed to deal with 'particularly complex projects' and which therefore demands a greater degree of flexibility than would be permitted, for example, under the open or restricted procedures. It should be noted that the Commission resisted any wider wording and so it can be expected to adopt a narrow interpretation of the words 'clarify, specify and fine tune'. 

32 Circumstances where the need for clarifying, specifying and fine tuning at Final Tender stage may arise are shown below.  When considering these issues care must always be taken to ensure that the proposed action: does not involve a change to the basic features of the Final Tender, is not discriminatory, does not distort the competition and that the principle of equal treatment can still be observed.

· Standard contract documents:  Derogation from the BSF standard contract documents is not encouraged.  Bidders should, therefore, have either confirmed their acceptance of the BSF standard contract documents or submitted a full mark up in advance of Final Tender submission.  It should still be permissible, under the competitive dialogue procedure, to discuss and clarify issues identified in the relevant bidder's mark-up after Final Tenders have been submitted.  This is provided that the issues do not affect matters of principle or the basic features of the bidder's proposal (which would be regarded as distorting the competition and discriminatory).  

· Amendments to improve tenders:  It would be contrary to the principle of equal treatment to allow one bidder to improve their tender (e.g. to lower their price) but not others.  However, the concept of 'fine tuning' under the competitive dialogue may still permit some minor improvements to Final Tenders to be made.  

· Inconsistencies or errors in tenders:  This may arise if the bidder has misunderstood the specification and wishes to bring the tender into compliance by making corresponding adjustments, or where there are inconsistencies or errors and the correct content of the tender is unclear.  It may be possible, under the competitive dialogue procedure, to allow adjustments to tenders in these circumstances on the basis that such adjustments fall within the scope of "clarification" or "fine tuning".  
· Provision of further information and additional details:  The contracting authority may wish, following receipt of Final Tenders, to request additional details from bidders either because these were not originally requested or because the information provided by bidders is not sufficiently detailed.  This information may be needed to test a bidder's ability to perform in accordance with their Final Tender or that the assumptions made by the bidder are realistic.  If bids are close, further information may also be needed to establish the most economically advantageous proposal.  These matters should fall within the scope of "specification" or "fine tuning" under the competitive dialogue.
· Changes to specifications, conditions etc.:  Where due to unforeseen circumstances it is necessary for the contracting authority to make changes to specifications or requirements there may be some limited scope to deal with such changes on the basis of "fine tuning" after Final Tenders have been submitted.  This is provided that the changes are not material since, where material, an entirely new procurement process may be required or at the very least a fresh round of tendering.
33 How complete must Final Tenders be?  Whilst the requirement to 'include all elements … necessary for the performance of the project'  suggests that there is less scope to leave matters open than under the competitive negotiated procedure, that is not to say that all matters must be fully tied down as part of the Final Tender submission.
34 Leading commentator Sue Arrowsmith
 argues that the requirement to include all elements in the Final Tender should be interpreted in the light of the greater need, in complex projects, to leave some matters of detail open.  It may, for example, be either impossible or disproportionately costly for all bidders to cover such matters of detail as part of their Final Tender submissions.  

35 The following examples illustrate the types of issues which may need to be left open for resolution after Final Tenders have been submitted.  Such issues should if possible be resolved earlier,  as part of clarification, specification and fine tuning of Final Tenders, and only if this is not possible, as part of clarifying and confirming the commitments of the Preferred Bidder:
· Design development:  The design at Final Tender stage should be sufficiently detailed to enable the best tender to be selected but need not be to the same level of detail as would be expected by the time of contract signature.  In the context of BSF, the current requirements are that design must be to RIBA Stage D for the purpose of selecting a Preferred Bidder.  This is then progressed with the Preferred Bidder to RIBA Stage E.  This process of design development, provided it has no or minimal impact on overall cost, should be regarded as clarification of the design which should still be permissible under the competitive dialogue procedure.

· Detailed site surveys:  Whilst some ground investigations and due diligence may be carried out before the appointment of a Preferred Bidder, the Preferred Bidder will normally wish to make its own investigations.  The outcome of these site surveys may impact on the overall cost of the project.  It would be both unduly costly and disproportionate to require each bidder to carry out all of these investigations prior to submission of their Final Tenders.  It still ought to be permissible, under the competitive dialogue procedure, to leave the issue of detailed site surveys and due diligence until the Preferred Bidder stage.  Insofar as is possible, any cost implications arising from these investigations should be dealt with as part of a pre-agreed costing methodology to ensure there is no distortion of competition.

· Investigation of legal title:  The same principles should apply as set out above in relation to detailed site surveys and due diligence.

· Lenders and due diligence:  The prospective lenders to each bidder should, by the Final Tender stage, have carried out a broad review of the terms of the tender and the contractual arrangements to ensure that they are broadly comfortable with these.  This should include the lender's legal advisors feeding back comments on the contractual documentation (for inclusion in the bidder's mark-up) as part of the Final Tender submission.  Lenders will not, however, have carried out full technical due diligence on the project or detailed negotiations on the term sheet for financing.  It would be disproportionately costly for the lenders and advisors of all bidders to undertake this work in advance of Final Tender submissions.  It should therefore be permissible, under the competitive dialogue procedure, to deal with these matters after Final Tenders have been submitted and once a Preferred Bidder has been appointed (provided that this does not result in modifying substantial aspects of the tender, distort competition or have a discriminatory effect). Insofar as is possible, any cost implications arising from lenders' due diligence should be dealt with as part of a pre-agreed costing methodology to ensure that there is no distortion of competition.

· Detailed planning application:  Detailed planning applications are not usually submitted until Preferred Bidder stage.  A refusal to grant planning permission at this stage or the imposition of conditions may require changes to design, cost and project timetable.  Provided such changes do not affect the basic features of the Final Tender, are not discriminatory and do not distort the competition, it should still be possible for these issues to be dealt with at the Preferred Bidder stage under the competitive dialogue procedure.  Legal advice should be sought where this situation arises as some changes (if they are significant or material) may require a fresh call for competition.

· Performance mechanism:  It may not be possible to undertake fine calibration of the performance mechanism until final due diligence has been carried out and the final service methodology agreed.  It is unlikely that this could occur prior to submission of Final Tenders and in any event the costs associated with doing so would be disproportionate.  It should still be permissible, under the competitive dialogue procedure, to finalise such matters after Final Tenders have been submitted as this can be viewed as clarification of how the terms of the contract will apply in the context of a particular tender.  This is provided that the parameters for completion of the performance mechanism and the risks to be borne by the bidders are established by the time that Final Tenders are submitted.
· Finance:  Current practice is that at the time of selection of a Preferred Bidder there may only be an indicative term sheet and loan rate, which may change (but not significantly) after the lenders have carried out their detailed due diligence (see above).  The terms of these documents may affect the financial model.  The financial model should be at advanced draft by Preferred Bidder stage and is finalised before financial close and annexed to the contract documents after the financial swap.  This process should still be permitted under the competitive dialogue procedure as it can be interpreted as confirmation of the Preferred Bidder's commitments (see paragraphs 37 and 38 below).

· Financial Swap:  Lenders generally offer a floating rate of interest on their finance which is then turned into a fixed rate through the "swap" entered into at contract signature.  This rate of interest is then inserted into the financial model.  The rate of interest obtained for the swap will be the market rate.  This process does not, therefore, amount to a distortion of competition or discrimination and should still be permitted under the competitive dialogue procedure.

Stage 8 - Appointment of Preferred Bidder

36 Having selected the Preferred Bidder, that bidder may be requested to "clarify aspects of its [Final] Tender or confirm commitments contained in the [Final] Tender". This is provided that this 'does not have the effect of modifying substantial aspects of the [Final] Tender or the call for [Final] Tenders and does not risk distorting competition or causing discrimination'.

37 The reference to 'clarification, confirming commitments' and not 'modifying substantial aspects' of the Final Tender suggests that there should be some scope for amendments and discussions with the Preferred Bidder prior to contract conclusion.  Whilst this is significantly more restrictive  than under the competitive negotiated procedure, it should still be interpreted in the context of a procedure which has been specifically designed to deal with 'particularly complex projects' and which therefore demands a greater degree of flexibility than would be permitted, for example, under the open or restricted procedures.  

38 Professor Sue Arrowsmith suggests that the reason for any changes and discussions post Preferred Bidder appointment will be an important consideration.
  If the change is necessary for good external reasons - for example, the emergence of new risks or where the parties, for good reason, provide that a particular issue is subject to confirmation, it should be possible under the competitive dialogue procedure, to adjust the Preferred Bidder's proposals to take these factors into account.  This is always provided that it does not have the effect of modifying substantial aspects of the Final Tender and does not risk distorting competition or causing discrimination.  Significant changes would, in any event, potentially call in to question the need for a fresh procurement process and legal advice should be obtained where this arises. 

39 Some of the matters discussed at paragraph 35 above may need to be dealt with post Preferred Bidder appointment.  Note, however, that issues should be resolved as early as possible in the process and should only be left to Preferred Bidder stage where resolution at an earlier stage cannot be achieved.

Application of Award Criteria

40 Proposals which are submitted and evaluated in the course of the dialogue need not cover "all matters necessary for the performance of the contract" as this is only a requirement at the Final Tender stage.  For example, proposals regarding price may be reserved until the Final Tender stage.  The evaluation of such proposals must nevertheless be made based on the award criteria specified in the OJEU notice or "descriptive document(s)".

41 Clearly, if not all elements are considered when evaluating proposals in the course of the dialogue then not all elements of the award criteria will be relevant.  For example, the first stage of the dialogue (currently the BSF PITN stage under the competitive negotiated procedure) will not consider price although price will inevitably be one award criterion, to be applied later in the process.  

42 The award criteria themselves and their relative importance should not change in the course of the process - as this would be contrary to the principles of equal treatment and transparency.  There should, however, be sufficient scope within the weightings attached to the criteria to take account of the flexible nature of the dialogue phase and the fact that not all elements of the contract may be considered when reducing the number of bidders and/or solutions in the course of the dialogue.  It may therefore be preferable to express the weighting attached to award criteria as a range (as is permitted by the Directive) to cover any variance in weightings applicable at the successive stages of the dialogue and the Final Tender processes.

43 In addition, and to observe principles of transparency and equality, it should be clear to bidders at each stage of the process (whether during the dialogue or subsequently) the criteria which will be applied when evaluating proposals and the applicable weighting for that particular stage.

Payments to bidders 

44 The Directive expressly permits payments to be made to bidders participating in the dialogue.  This is in recognition of the fact that participating in complex procurements can be extremely costly.  However, there is no obligation to make such payments and it is not current practice to do so in the UK.  PfS do not anticipate that current practice will change in this area.  Any decision to make such payments will, in any event, be at the discretion of each BSF Local Authority.

Bevan Brittan LLP

January 2006

Appendix A - Glossary

"Call for Final Tenders"

means the call for final tenders (see below for meaning of final tenders) which is made by the contracting authority to the remaining participants after the conclusion of the dialogue phase.

"Descriptive document"

means the document which defines the contracting authority's needs and objectives.  The first version of the descriptive document will be the Invitation to Participate in the Dialogue.  This will include the information contained in the Memorandum of Information which is likely to evolve as the procurement progresses to include other information such as detailed specifications .  

"Dialogue phase"

means the phase of the procurement starting with the Invitation to Participate in the Dialogue and ending prior to the call for Final Tenders.  The dialogue phase enables the contracting authority to discuss and negotiate with pre-qualified participants with the aim of identifying the solution(s) best suited to satisfying its needs.  For BSF, the dialogue phase largely equates to the current PITN and ITN phases.

"Invitation to Participate in the Dialogue" or (ITPD)

means the document which invites participants who have pre-qualified to participate in a competitive dialogue.  For BSF, the first stage of the dialogue will be the current PITN phase.  Thus, the PITN becomes the ITPD.


“Invitation to Submit Final Tenders” or (ITSFT)

means the document which invites remaining participants to submit Final Tenders once the dialogue phase has been concluded 

"Final Tenders"

means the tenders submitted by remaining participants, in response to the ITSFT, once the dialogue phase has been concluded and which must include all elements necessary for the performance of the contract.  Final tenders should be based on the solution(s) identified in the dialogue phase.  For BSF, this equates to submission of ITN responses (where there is no BAFO phase) or submission of BAFOs (where a BAFO phase is included).

Dialogue phase - paras 17-23





Invitation to Submit for Final Tenders (ITSFT)  - paras 24-27


[Issue BAFO]





Final Tenders submitted - para 28





Clarify, specify, fine-tune and evaluate Final Tenders - para 29-35





Select Preferred Bidder and debrief unsuccessful bidders - para 36. 


10 day Alcatel standstill begins*








PB clarification and confirm commitments - paras 36-39





Contract award decision (once all material issues agreed)





PITN responses submitted





Evaluate PITN responses - shortlist





Issue ITN to shortlisted bidders





Return of ITN bids





Evaluate ITN responses





Issue OJEU





Issue PQQ and MoI





PQQ Evaluation and select long-list








Financial close
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* Please note that this flowchart reflects what PfS understands to be the view of the OGC, namely that the standstill period may, where appropriate, apply from the point at which the contracting authority ceases negotiations with other bidder(s) and announces the appointment of a preferred bidder.  However, as this is a new area of law which has yet to be tested by the Courts, PfS recommends that contracting authorities should generally seek separate legal advice in relation to the Alcatel standstill period.
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� Also drawing on the guidance of Professor Sue Arrowsmith in The Law of Public and Utilities Procurement - Sweet & Maxwell (Second Edition) Chapter 10.


� The only basis for award under the competitive dialogue procedure is most economically advantageous tender. Lowest price is not available as a basis for overall award.


� The statutory 37 clear day period can be reduced to 30 days if the OJEU notice is submitted to the Official Journal electronically.  In practice, due to the complexity of the project and the lengthy PQQ, PfS still recommend that a 52 day period is allowed.


� The Directive does not require the dialogue to be conducted in two stages.  It can be conducted in as many stages as may be required to identify the solution or solutions which best meet the contracting authority's needs.


� PfS is currently working on a new standard template document for use at this stage. 


� Note that lowest price cannot be used as the award criterion under the competitive dialogue procedure.


� The Law of Public and Utilities Procurement - Sweet & Maxwell (Second Edition) - at paragraph 10.35


� The Law of Public and Utilities Procurement - Sweet & Maxwell (Second Edition) - at paragraph 10.54





